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PREFACE. 


Several  excellent  works  explanatory  of  the  theory 
of  Code  pleading  are  already  in  the  hands  of  the  pro- 
fession. But  it  is  believed  that  a  work  more  practical 
in  its  character  than  any  that  has  heretofore  appeared 
upon  the  subject,  embodying  the  requisites  of  good 
pleading  under  the  new  procedure,  and  adapted  to  use 
in  aU  the  Code  States  and  Territories,  will  be  heartily 
welcomed  by  the  busy  practitioner.  Such  a  work  has 
been  attempted  in  the  following  pages.  With  a  view 
to  its  practical  usefulness,  wherever  the  reformed  pro- 
cedure has  been  adopted,  the  decisions  of  the  Code 
States  and  Territories  bearing  upon  the  subject  of 
pleading  have  been  carefully  examined,  and  the  re- 
sult is  here  embodied  in  a  form  which  is  believed  to 
be  as  convenient  for  use  as  the  nature  of  the  subject 
will  permit.  Especial  pains  have  been  taken  to  give 
the  gist  of  all  the  later  decisions  upon  the  subject,  and 
important  statutory  changes  are  also  noted  in  connec- 
tion with  the  decisions  under  the  appropriate  heads. 
Notwithstanding  defects  and  imperfections  which,  per- 
chance, may  mar  the  work  to  some  extent,  it  is  offered 
to  the  profession  in  the  confident  belief  that  the  test  of 
actual  use  will  insure  it  an  abiding  place  in  the  office 
of  the  practicing  attorney. 

CHARLES  T.  BOONE. 
San  Francisco,  Cal.,  Aug.  26,  1885. 
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PLEADING  UNDER  THE  CODES. 


CHAPTER  I. 

NATURE  OP  PliEAPINO  IN  GENERAL. 

{  1.    What  Ls  an  action. 

1  2.    Definition  and  object  of  pleading. 
i  3.    Pleading  at  common  law. 

i  4.    Pleading  in  equity. 

2  5.    General  features  of  Code  pleading. 
{  6.    Parts  of  Code  pleading. 

g  1.  What  is  an  action.-^ An  action,  in  the  ordinary 
use  of  the  term,  is  simply  a  legal  demand  of  one's 
right.^  It  is  usual,  when  speaking  of  a  legal  proceed- 
ing, to  us©  the  terms  *' action "  and  "suit "  as  synony- 
mous, but  the  word  "suit*'  is  the  more  general  term 
of  the  two,  and  in  fact  includes  an  "action."''  An 
action  is  an  abstract  legal  right  in  one  person  to  prose- 
cute another  in  a  court  of  justice,  and  a  suit  is  the 
actual  prosecution  of  such  right  in  a  court  of  justice.* 
According  to  the  definition  of  Harris.  J.,  any  judicial 
proceeding  which,  if  conducted  to  a  termination  will 
result  in  a  judgment,  is  an  action.*  As  defined  by  the 
New  York  Code,  "  an  action  is  an  ordinary  proceeding 
in  a  court  of  justice,  by  which  a  party  prosecutes 
another  party,  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  oflfense."*    The  whole  idea  of- 
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an  action  seems  to  include  not  only  the  act  of  a  plaint- 
iff who  makes  a  lawful  demand,  an(^  the  act  of  a 
defendant  in  opposition,  but  also  the  act  of  a  court  in 
passing  judgment  between  the  parties.*  Civil  actions 
are  such  as  may  be  prosecuted  for  the  enforcement  or 
protection  of  private  rights,  or  the  redress  or  i)reven- 
tion  of  private  wrongs.' 

1  Co.  Lltt.  286  ;  3  Blackst.  Com..  IIG ;  Brldgton  v.  Bennett,  23  Me. 
425  ;  Overseers  etc.  v.  Beedle,  1  Barb.  11 ;  People  r.  Sage,  3  How.  Pr. 
56 ;  Bank  of  (Jomnxerce  v.  Kutland  etc.  R.  R.  Cu.  10  How.  Pr.  1,  0. 

2  People  V.  Colborne,  20  How.  Pr.  3S1.  And  see  Co.  Lltt.  291  a ; 
Dldier  t>.  bavison,  10  Paige,  517  ;  Matter  of  Hunter,  G  Olilo,  -i'M, 

3  Matter  of  Hunter,  6  Ohio,  409. 

4  People  V.  County  Judge  etc.  13  How.  Pr.  400. 

5  Code  Civ.  Proc.  i  2.  This  definition  has  been  adopted  !nto  the 
Codes  of  practice  in  many  of  the  States :  bee  Cal.  Code  Civ.  Proc. 
I  22  :  N.  C.  Code  Civ.  Proc.  i  2 ;  Tate  v.  Powe,  (A  N.  C.  (W4 ;  Kramer  v. 
Rebman,  9  Iowa,  114. 

6  People  V.  Colborne,  20  How.  Pr.  380. 

7  Cal.  Code  Civ.  Proc.  H  22, 307. 

§  2.  DeflnitioxL  and  object  of  pleading.  —  Tho  mutual 
altercations  which  constitute  the  pleadings  in  civil 
actions  consist  of  those  formal  allegations  and  denials, 
which  are  offered  on  one  side  for  the  purpose  of  main- 
taining the  suit,  and  on  the  other  for  the  purpose  of 
defeating  it.^  Or  they  are  the  written  allegations  of 
what  is  affirmed  on  the  one  side,  or  denied  on  the 
other,  disclosing  to  the  court  or  jury  who  liavo  to  try 
the  cause  the  real  matters  in  dispute  between  the 
parties.'^  Pleading  is  the  formal  mode  of  alleging  that 
on  the  record  which  would  be  the  support  or  defense 
of  the  party  on  evidence.'  Its  office  is  to  present  the 
cause  of  action  on  one  side,  and  a  defense  on  the  other, 
and  this  is  true  under  every  system  of  pleading.^  The 
principles  of  pleading,  whatever  the  system,  are  always 
the  same;^  and  the  grand  object  contemplated  is  the 
production  of  a  certain  and  material  issue  between  the 
parties  which  they  refer  to  a  trial,  in  order  that  justice 
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may  bo  administered  between  them  with  regularity 
and  certainty:*  And  it  was  an  obseri^ation  of  Chan- 
cellor Kent  *♦  that  the  established  principles  of  plead- 
ing, which  compose  wliat  is  called  its  science,  are 
rational,  concise,  luminous,  and  admirably  adapted  to 
the  investigation  of  truth,  and  ought,  consequently,  to 
be  very  cautiously  touched  by  the  hand  of  innovation."  ^ 

1  Gould  Plead,  ch.  1, }  2 ;  Bumham  v.  Boss,  47  Me.  459.  And  see 
Chltty  Plead.  236 1  Cal.  Code  Civ.  Proc.  {  420. 

2  Desnoyer  v.  Hereux,  1  Minn.  19. 

3  Bead  v.  Brookman,  3  Term  Bep.  150. 

4  Buddlngton  v.  DavLs,  A  How.  Pr.  401.  And  see  Hotham  v.  East 
India  Ct).  i  Doug.  278  ;  Bex  v.  Home,  Cowp.  682. 

5  Buddlngton  v.  Davis,  6  How.  Pr.  401.  And  see  Kowaunee 
County  V.  Decker,  80  Wis.  624;  Cooper  v.  Laudon,  102  Mass.  60; 
Parseley  r.  Nicholson,  65  N.  C.  207 ;  Oates  r.  Gray,  66  N.  C.  442.  But 
compare  Moore  v.  Edmlstonr,  70  N.  C.  510. 

6  1  Chitty  Plead.  235 ;  Magulre  v.  Tyler,  47  Mo.  115  ;  Pier  v,  Heln- 
rlchoffen,  52  Mo.  333 ;  Lubert  v.  Chaviteau,  3  Col.  4oS ;  58  Am.  Dec. 
415 ;  Parseley  v.  Nteholsou,  65  N.  C.  210. 

7  Bayard  v.  Malcolm,  1  Johns.  453, 471.  And  see  McFaul  t;.  Bam- 
sey,  20  How.  524, 525. 

I  8.  Pleading  at  common  law. — At  common  law,  the 
pleadings  in  a  civil  action  commence  with  the  declara' 
Hon  or  count,  which  is "  a  statement,  in  legal  form,  of 
the  facts  constituting  the  plaintiff's  cause  of  action.^ 
The  declaration  is  regularly  succeeded  by  the  defend- 
ant's plea  or  answer,  which  must  be  made  within  a 
reasonable  time,  or  judgment  will  otlierwise  go  against 
him  by  default.'  The  regular  parts  of  the  pleadings 
which  follow  are,  the  plaintiff's  answer  to  tlie  plea, 
called  the  replicatioriy  to  which  the  defendant  may  put 
in  an  answer  called  a  rejoinder  ^  tl\e  plaintiff  may 
answer  the  rejoinder  by  a  SMrr^^'omc/er,  upon  which  tlie 
defendant  may  put  in  a  rebutter,  and  the  plaintiff  may 
answer  him  by  a  surrebutter,^  A  demurrer  may  be 
taken  by  either  party,  and  to  any  part  of  the  pleadings, 
until  issue  joined ;  ^  and  its  office  is  to  deny  the  legal 
fiufficiency  of  the  allegations  demurred  to.*    The  order 
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of  pleading  is  held  to  be  a  part  of  the  common  law,  and 
does  not  depend  upon  a  mere  rule  or  rules  of  court.* 
And  the  word  "pleadings"  includes  the  declaration  as 
well  as  the  plea  filedJ  In  pleading,  facts  only  are  to 
bo  stated,  and  not  arguments,  or  inferences,  or  matter 
of  law.8  And  the  certainty  required  is  such  a  statement 
of  the  facts  constituting  the  cause  of  action  or  defense 
as  will  enable  them  to  be  understood  by  the  party  who 
is  to  answer  them,  the  jury  who  are  to  ascertain  them, 
and  by  the  court  in  pronouncing  judgment.'  Imma- 
terial averments  may  be  disregarded  as  surplusage.^o 
Anciently,  in  England,  pleadings  were  conducted 
orally  by  the  respective  parties,  in  open  court,  and  the 
whole  of  the  pleadings  in  a  cause  were  termed  the 
paroO^  But  at  an  early  period  all  pleadings  in  a  civil 
action  were  required  to  be  in  writing.'** 

1  Co.  Litt.  17  a ;  3  Blackst.  Com.  293  ;  I  Chltty  Plead.  2G4  ;  Gould 
Plead,  ch.  11,  §  3. 

2  3  Blackst.  Com.  296 ;  Gould  Plead,  ch.  11,  |  5. 

3  3  Blackst.  Com.  310;  1  Chltty  Plead.  26:j ;  Gonld  Plead,  cli.  11, 
\\  24,  26. 

4  Co.  Lltt.  72  a  ;  3  Blackst  Com.  314.  See  Chamberlain  v.  Green- 
field, 3  VVlls.  292  ;  Quarles  v.  Waldron,  20  Ala.  217. 

5  3  Blackst.  Cora.  310  ;  Gould  Plead,  ch.  9,  H  I  Nowlaii  v.  Geddes, 
1  East,  634.  And  see  Henderson  v.  Jstrlnger,  6  Gratt.  130  ;  Hobson  «. 
McArthur,  3  McLean,  241 ;  Roberts  v.  White,  3  Wis,  414. 

6  Fenwick  v.  Grimes,  5  Cranch  C.  C.  603. 

7  Burnham  v.  Ross,  47  Me.  458. 

8  1  Chitty  Plead.  2m ;  Fuller  v.  Delevan,  20  V/end.  57  ;  Goshen 
Tump.  Co.  V.  Sears,  7  Conn.  92 ;  Clark  v.  Lluebetger,  44  Ind.  223  ;  Rex 
V.  Home,  Cowp.  684. 

0  Rex  V.  Home,  Cowp.  682  ;  Bristow  v.  Wright,  Doug.  666  ;  Hester 
V.  McNeille,  6  Phila.  263;  Posey  v.  Hair,  12  Ala.  567;  Chapman  v. 
Weaver,  19  Ala.  626  ;  Adams  v.  Adams,  26  Ala.  272  ;  Moore  v.  Smith, 
19  Ala.  774  ;  Carpenter  v.  Alexander,  9  Johns.  291  ;  Murdock  v.  Cald- 
well, .8  Allen,  3&3 ;  Prestidge  v.  Pendleton,  24  Miss.  80 ;  Watling  v. 
Oastler,  Law  R.  6  Ex.  73. 

10  Grubb  v.  Mahoning  Navigation  Co.  14  Pa.  St.  302 ;  Bean  i'.  Simp- 
son, 16  Me.  49 ;  Hall  v.  Spaulding,  42  N.  H.  259 ;  Hoyt  v.  Seelev,  18 
Conn.  353  ;  Wyman  v.  Fowler,  3  McLean,  467  ;  Chapman  v.  Smith,  13 
Johns.  80 ;  Lyons  v.  Merrick,  105  Mass.  77 ;  Wlgley  v.  Jones,  5  East, 
444. 

11  3  Blackst.  Com.  300  ;  Gould  Plead,  ch.  1,  ?  1. 

12  Gould  Plead,  ch.  1,  M  ;  1  Spence  Eq.  Juris.  231, 232. 
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?  4.  Pleading  in  equity. — Courts  of  equity  look  to  sub- 
stance rather  than  to  form,  and  rules  of  pleading  in 
equity  are  not  governed  by  the  same  technicality,  as  to 
matters  of  form,  that  control  proceedings  at  common 
law.^  But  the  substance  of  the  rules  is  the  same  in 
each  court,  and  the  same  strictness  is  required  in  equity 
pleading,  as  to  matter  of  substance,  as  is  required  in 
pleading  at  common  law.'^  Certainty  in  pleadings  is 
required  as  well  in  equity  as  in  law.'  So,  pleadings  in 
equity  should  consist  of  averments  or  allegations  of 
fact,  and  not  of  inference  or  argument.*  The  com- 
plainant's title  should  be  stated  with  sufficient  certainty 
and  clearness  to  enable  the  court  to  see  plainly  that  he 
ham  such  a  right  as  warrants  its  interference,  and  the 
defendant  to  be  distinctly  informed  of  the  nature  of  the 
case  which  he  is  called  upon  to  defend.*  Generally 
speaking,  pleadings  in  equity  consist  of  the  formal, 
written  allegations  or  statements  of  the  respective  parties 
on  the  record  to  maintain  the  suit,  or  to  defeat  it.*  The 
party  seeking  relief  commences  liis  suit  by  filing  in  the 
court  a  petition,  called  a  bill  in  equity,  setting  forth 
the  material  facts  of  his  case,  and  concluding  with  a . 
prayer  for  the  appropriate  relief.^  The  defendant  may 
put  in  a  demurrer  to  the  whole  or  a  i)art  of  the  bill ;  ^  he 
may,  in  a  proper  case,  defend  by  way  of  plea,^  or  may 
renounce  all  claim  to  the  subject  of  the  demand  made 
by  the  bill,  which  mode  of  defense  is  known  as  a  c?25- 
claimer^^  If  he  fails  to  protect  himself  in  either  of 
these  modes,  he  must  answer  to  the  blll.^^  And  as  a 
general  rule,  where  a  defendant  submits  to  answer,  he 
must  answer  fully."  He  is  bound  to  give  a  full  and 
sufficient  disclosure  to  the  questions  put  to  him  by  the 
plaintiff's  bill.^'  The  same  degree  of  accuracy  is  not 
required  to  be  observed  in  an  answer  as  in  a  bill,^*  and 
it  can  be  excepted  to  for  insufficiency  only  where  some 
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material  allegation,  charge,  or  interrogatory  in  the  bill 
is  not  fully  answered.^*  Bills  in  equity,  excepting  in  a 
few  instances,  have  always  been  in  the  English  lan- 
guage ;  ^^  and  a  suit  in  equity  was  commonly  termed 
a  suit  by  English  bill,  in  distinction  from  proceedings 
in  suits  at  law,  which  were  anciently  entered  in  the 
French  or  Norman  tongue,  and  afterwards  in  the  Latin.^^ 

1  TIernan  v.  Poor,  1  Gill  A  J.  216;  BIrley  v.  Staley,  5  GUI  A  J. 
432 ;  burget  v.  Byers,  1  Hemp.  715 ;  Bplgiano  v.  Cooke,  19  Md.  375b 

2  Daniels  v.  Toggart,  1  Gill  A  J.  311 ;  Cbckrell  v.  Gurley,  26  Ala.  40S. 

8  Prestldge  v.  Pendleton,  24  Miss.  80 ;  Mewshaw  t'.  Mewshaw,  2 
Md.  Ch.  14 ;  Nesmlth  v.  Calvert,  1  Wood.  <&  M.  34 ;  Cresset  v.  MItton, 
1  Ves.  449 ;  3  Brown  Ch.  481 ;  Duke  of  Brunswick  v.  King  of  Hanover, 
6  Beav.  69  ;  Whltaker  v,  Degraffeoried,  6  Ala.  303. 

4  Weisman  v.  Heron  etc  Co.  i  Jones  £q.  112;  Chambers  v, 
Chalmers,  4  Gill  A  J.  420. 

5  Cockrell  v.  Gurley,  26  Ala.  40&. 

6  Story  £q.  Plead.  H»  n* 

7  Story  Eq.  Plead.  1 7.  And  see  Drivers.  Fortner,  5  Port.  9 ;  Hard- 
ing V.  Handy,  11  Wheat.  IM ;  Webster  v.  Harris,  16  Ohio,  490 ;  Dan- 
forth  V.  Smith,  23  Vt.  247 ;  McConnell  v.  Gibson,  12  111.  I'.'S ;  Bailey  v. 
Byder,  10  N.  Y.  363. 

8  Smith  V.  Morehead,  6  Jones  Eq.  860  ;  Bull  t».  Bell,  4  Wis,  !A; 
Vaughn  v.  Ix)vejoy,  84  Ala.  437  ;  Norton  v.  Hixon,  25  III.  439  ;  Mellck 
©.  Mellck,  17  N.  J.  Eq.  156. 

9  Saltus  V.  Tobias,  7  Johns.  Ch.  214  ;  Fremont  v.  Merced  Min.  Co.  1 
McAll.  267  ;  Chase  t».  McI)onaldj7  Har.  <&  J.  100 ;  Union  R.  R.  Co.  v. 
East  Tenn.  etc.  R.  R.  Co.  14  Ga.  827 ;  Roche:  v.  Morgell,  2  Schoales  A 
L.  725. 

10  Bently  v.  Cowman,  6  Gill  <ft  J.  152 ;  Ellsworth  v.  Curtis,  10  Paige, 
105. 

11  Oliver  V.  Decatur,  4  Cranch  C.  C.  458;  Story  Eq.  Plead.  {  845; 
Bracken  V.  Kennedy,  4  111.  558.  The  defendant  may  demur  as  to  a 
part,  plead  as  to  another  part,  and  answer  as  to  the  rest  of  the  bill : 
Story  Eq.  Plead.  {  442 ;  Livingston  v.  Story,  9  Peters,  632. 

12  Warren  t».  Warren,  80  Vt.  530 ;  Neale  v.  Hagthrop,  3  Bland,  125  ; 
Woods  V.  Morrell,  1  Johns.  Ch.  103  ;  Hill  v.  Cravy,  7  Ark.  536 ;  Phlllipa 
V,  Prevost,  4  Johns.  Ch.  205 ;  Lane  v.  Roche,  Riley  Ch.  215. 

13  Rider  v.  Rlely ,  2  Md.  Ch.  16 ;  Moors  v.  Moors,  17  N.  H.  4SL 

14  King  V.  King,  9  N.  J.  Eq.  44. 

15  Stafford  v.  Brown,  4  Paige,  88. 

16  Story  Eq.  Plead.  1 7. 

17  Mitf.  A  Tyler  Eq.  Plead.  105. 

§  5.  General  featnrM  of  Code  pleading. — Under  Codes 
of  procedure,  wliich  are  now  in  force  in  a  majority  of 
the  States  and  Territories,  there  is  but  one  system  of 
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rules  respecting  pleadings  which  govern  all  cases,  both 
at  law  and  in  equity.^  The  forms  of  pleadings,  and  the 
roles  by  which  their  sufficiency  is  to  be  determined,  are 
those  prescribed  in  the  Code  itself.*  The  underlying 
principle  of  the  system  is,  that  material  facts  only, 
"Which  constitute  the  cause  of  action,  or  the  defense, 
must  be  stated.'  The  dry  allegations  of  the  facts  in  the 
complaint  or  petition,  without  setting  forth  the  evidence 
of  the  truth  of  the  statements  made,  is  all  that  is 
required.*  And  any  allegations  which  show  with  rea- 
sonable certainty  the  cause  of  action  or  ground  of 
defense,  will  be  sufficient  without  reference  to  conform- 
ity with  or  departure  from  the  rules  of  pleading  as 
recognized  at  common  law.*  The  Code  system  of 
pleading  has  been  termed  essentially  a  "fact  system," 
which  requires  the  parties  in  judicial  proceedings  to 
state  the  facts  of  their  claims,  and  advise  the  opposite 
party  of  the  true  nature  and  object  of  the  suit.*  The 
facts  must  be  alleged  so  as  to  enable  the  opposite  party 
to  know  what  is  meant  to  be  proved,  and  also  that  an 
issue  may  be  framed  in  regard  to  the  subject-matter  of 
dispute,  and  to  enable  the  court  to  pronounce  the  law 
upon  the  facts  stated,^  The  main  object  of  all  good 
pleading  is  to  arrive  at  a  material,  certain,  and  single 
issue ;  ^  and  it  is  claimed  that  the  Code  system  best 
attains  this  object,  in  requiring  the  pleadings  to  contain 
a  plain  and  concise  statement  of  the  facts  constituting 
the  cause  of  action  or  matter  of  defense.'  As  it  respects 
the  manner  of  stating  facts  under  the  new  system,  the 
rules  of  equity  are  followed  rather  than  those  of  the 
common  law.*''  But  where  the  rule  is  supplied  by 
the  Code,  no  recourse  should  be  had  to  either  of  the  old 
systems  of  pleading." 

1  See  Bowen  v.  Aubrey,  22  Cal.  566  ;  Bitting  v.  Thaxton,  71  N.  C. 
299 ,  White  V.  Lyons,  42  CaL  282 ;  Stevens  v.  Mayor  etc.  14  Jones  A 
S.  274 ;  84  N.  Y.  206 ;  Price  v.  Brown,  10  Abb.  ]S^.  C.  67 ;  Rlndge  v. 
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Baker.  57  N.  Y.  209 ;  15  Am.  Rep.  475, 485 ;  McDole  v.  Purdy,  23  Iowa, 
277 ;  Glllett  V.  Treganza,  13  Wis.  472 ;  General  Mut.  Ins.  Co.  v.  Benson, 
5  Duer,  168  ;  Wa  Chiug  v.  Constantine,  1  Idaho,  260. 

2  Moore  v.  Edmiston,  70  N  C.  510 ;  Trustees  etc.  v.  Odlin,  8  Ohio 
St.  293 ;  Ahem  v.  Collins,  39  Mo.  145,  150 ;  bcott  v,  Bobards,  67  Mo. 
289. 

3  Cowin  V.  Toole,  31  Iowa,  616 ;  Horn  v.  Ludlngton,  28  Wis.  88 ; 
Cline  V,  Cline,  3  Oreg.  368 ;  Green  v.  Palmer,  15  Cul.  414 ;  Gates  v. 
Salmon,  46  Cal.  379 ;  Wright  v.  Wright,  59  Barb.  505 ;  54  N.  Y.  437 ; 
Brlggs  V.  Central  Nat.  Bank,  61  How.  Pr.  250  ;  McNabb  v,  Lockhart, 
18  Ga.  495 ;  Pfiffner  v.  Erapfel,  28  Iowa,  'M. 

4  Louisville  etc.  Canal  Co.  v.  Murphy,  9  Bush,  527  ;  Grant  v.  Bell, 
87  N.  C.  41 ;  Brown  v.  Champlin,  66  N.  Y.  214 ;  Badeau  v.  Ntles,  9  Abb. 
N.  C.  48 ;  Knowles  v.  Gee,  8  Barb.  300 ;  Green  v.  Palmer,  15  Cal.  414. 
But  the  Code  makes  no  change  in  the  law  which  determines  what 
facts  constitute  a  cause  of  action,  and  does  not  authorize  a  recovery 
on  a  statement  of  facts  which  did  not  constitute  a  cause  of  action  in 
some  form  before  it  was  adopted :  Hill  v.  Barrett,  14  Mon.  B.  67 ; 
Frost  V.  Duncan,  19  Barb.  560 ;  Cropsey  v.  Sweeney,  7  Abb.  Pr.  129 ;  27 
Barb.  310. 

5  Holman  v.  Criswell,  15  Tex  394  ;  Trustees  etc.  v.  Odlin,  8  Ohio 
St.  293  ;  Moore  v.  Edmiston,  70  N.  C.  610. 

6  Pfififner  v.  Krapfel,  28  Iowa,  34.  And  see  Grant  v.  Bell,  87  N.  C. 
41 ;  People  v  Ryder,  12  N.  Y.  437. 

7  Louisville  etc.  Canal  Co.  V.  Murphy,  9  Bush,  527. 

8  ^2,  ante;  People  v.  Ryder,  12  N.  Y  4:;7;  Green  v.  Palmer,  15 
Cal.  414. 

9  See  Pier  v.  HeinrichoflPen,  52  Mo.  335,  336  ;  Conaughty  v.  Nichols, 
42  N.  Y.  83;  Boyce  v.  Brown,  3  How.  Pr.  301;  7  liarb.  »0:  Green  v. 
Palmer,  15  Cal.  411  ;  Van  Vulen  v.  Lupham,  5  Duer,  63U;  tot.  John  v. 
Pierce,  22  Barb.  3G2. 

10  See  1  Walt's  Pr.  291. 

11  Trustees  etc.  v.  Orllin,  8  Ohio  St.  293 ;  Moore  v.  Edmiston,  70 
N.  C.  610.  The  system  of  pleading  in  England  has  been  completely 
changHi  by  the  judicature  acts,  buttho  sumo  rules  of  pleadi!)g  which 
prevailed  under  the  old  law  prevail  still,  unless  tluTO  is  something 
in  the  Judicature  actor  in  the  new  orders  or  rules  which  prevents: 
Evans  v.  Buck,  Law  R.  4  Ch.  Div.  432, 434. 

J  6.  Parts  of  Code  pleading.  —  It  is  now  generally  helcl 
that  wherever  the  Code  system  of  pleading  has  been 
adopted,  all  pre-existing  forms  of  action  and  pleading 
have  been  thereby  abolished  ;i  and  the  only  pleadings 
or  parts  of  pleadings  ill  civil  actions  and  suits  allow- 
able under  the  Code  system  are,  the  complaint  or  peti- 
tion by  the  plaintiff,  the  demurrer  or  answer  by  the 
defendant,  and  the  demurrer  or  reply  by  the  plaintiff.* 
Each  of  these  parts  will  be  separately  considered  in 
succeeding  chapters.' 
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1  White  V.  Joy,  13  N.  Y.  90;  Harper  v.  Harper,  10  Bash.  44»; 
Trustees  etc.  v.  OiUin,  8  Ohio  St.  293 ;  Dunn  v.  Reminifton,  9  Neb.  82 ; 
Moore  v.  Kdmiston,  70  N.  C.  510  :  Clark  v.  Bates,  l  Dakota.  42.  But 
compare  Parseley  v.  Nicholson,  65  N.  C.  207  ;  Sampson  i«.  Shaeffer,  3 
Cal.  im ;  Lubert  v.  Chavitean,  3  Cal.  438 ;  6S  Am.  Dec.  415 ;  Bank  of 
Genesee  v.  Patchin  Bank,  13  N.  Y.  3i:i. 

2  Stone  v.  Powell,  13  Moo.  B.  842 ;  CaL  Code  Civ.  Proc.  { 

3  Chapters  2-7,  iXM^ 
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CHAPTER  II. 

CX)MPLAINT  OR  PETITION. 

{    7.  What  to  contain,  in  general. 

{    8.  Caption  — Place  of  trial. 

{    9.  Caption— Names  of  parties. 

{  10.  Statement  of  facts — General  rule 

2  11.  Vv'Uat  Bbould  not  be  stated  in. 

\  12.  Matters  judicially  noticed. 

2  13.  Allegations  of  time  and  place. 

{  1-1.  Allegations  of  quantity  or  value. 

2  15.  Facts  to  be  stated  positively. 

2  16.  Facts  to  be  stated  concisely. 

{  17.  Consistency  in  pleading  required. 

2  18.  Averment  of  damages. 

{  19.  Averment  of  consideration. 

{  20.  Allegation  of  fraud. 

{  21.  Allegation  of  demand. 

2  22.  Performance  of  conditions. 

2  23.  Averment  of  notice. 

2  24.  Averment  of  knowledge  or  setefiter. 

2  25.  Averment  of  title  or  ownership. 

2  2G.  Pleading  contracts. 

2  27.  Attaching  copy  of  Instrument  as  cxliP)!!. 

2  28.  Pleading  instrument  for  payment  of  money. 

2  20.  Pleading  private  statutes. 

2  30.  Pleading  a  Judgment. 

2  31.  Averment  of  corporate  existence. 

2  32.  Averment  of  representative  character. 

2  33.  Dediand  of  relief  or  Judgment. 

2  34.  Veriacatlon. 

2  35.  Formal  parts  of. 

2  36.  Separate  counts  or  statements  for  a  single  cause  of  action. 

2  87.  Joinder  of  causes  of  action. 

2  38.  What  constitutes  a  single  cause  of  action. 

2  30.  Choice  of  remedy. 

2  40.  Supplemental,  nature  of. 

§  7.  Wliat  to  oontaixL,  in  general.  —  Under  the  Code 
system,  the  first  pleading  on  the  part  of  the  plaintifif  in 
an  action  is  the  complaint  or  petition,^  which  must 
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contain:  (1)  The  title  of  the  action,  the  name  of  the 
court  and  county  in  which  the  action  is  brought,  and 
the  names  of  the  parties  to  the  action ;  (2)  a  plain  and 
concise  statement  of  the  facts  constituting  each  cause 
of  action,  without  unnecessary  repetition ;  (3)  a  demand 
of  the  relief  which  the  plaintiff  claims,^  or  a  demand  of 
the  judgment  to  which  the  plaintiff  supposes  himself 
entitled."  The  provisions  of  statute  as  to  what  the 
complaint  or  petition  shall  contain  will  be  found  to 
vary  slightly  in  different  States,  but  in  the  main  they 
are  substantially  the  same.^ 

1  See  Cal.  Code  Civ.  Proc.  {  425 ;  Dakota  Code  Civ.  Proc.  i  110 ; 
N.  Y.  Code  Civ.  Proc.  8  478 ;  N.  C.  Code  Civ.  Proc.  {  82.  Proceedings 
in  civil  suits  la  Texas  nave  always  been  conducted  by  petition  and 
answer :  Underwood  v.  Parrott,  2  Tex.  16S.  A  petition  bas  taken 
the  place  of  a  common-law  declaration  in  New  Mexico :  1  New  Mex- 
ico, 263.  In  Utah,  the  Code  of  Procedure  applies  to  and  governs  oil 
pleadings,  modes,  and  forms,  both  at  law  and  equity,  and  the  flrst 
pleading  In  an  action  is  the  complaint:  See  HoutK  v.  Oisborn,  1 
Utah,  173 ;  ZeUe  v.  Morlu,  1  Utah,  m 

2  CaL  Code  Civ.  Proc.  J  426:  N.  Y.  Code  av.  Proc.  |481;  Ohio 
Code  Civ.  Proc.  1 85 ;  N.  C.  Code  Civ.  Proc.  8  03 ;  Dakota  Code  Civ. 
Proc.  2  111 ;  Florida  Code  Civ.  Proc.  {  03 ;  Wa  Chlng  v.  Constantino,  1 
Idaho,  266. 

8   N.  Y.  Code  Civ.  Proc  }  481,  subd.  8. 

4    See  Code  of  Iowa,  <  2848. 

2  8.  Caption— Place  of  trial.— Th^  caption  is  a  part  of 
the  complaint  or  petition,  and  is  to  be  regarded  in  con- 
struing it.i  The  place  of  trial  must  be  clearly  stated.' 
Where  there  is  a  good  complaint  it  is  immaterial  what 
jiame  is  given  to  the  action  ;>  but  the  name  of  the 
court  in  which  the  action  is  brought,  and  the  name  of 
the  county  in  which  the  plaintiff  desires  the  trial  to  be 
had,  must  be  specified.^  If  no  court  is  named  either  in 
the  summons  or  complaint  it  is  a  fatal  objection  to  the 
pleading;^  though,  if  inserted  in  the  summons  it  has 
been  held  that  its  omission  in  the  complaint  would  be 
disregarded .  as  a  technical  arregularity.*  Tha  '  New 
York  Code  now  provides  tiiat  the  complaint  must  con- 
tain  the  name  of  the  court  J    So  an  omission  of  the 
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name  of  the  county  from  the  complaint  is  a  defect 
which  cannot  be  cured  by  being  Included  in  the  sum- 
mons,B  and  the  complaint  in  such  case  must  be  amended 
or  stricken  out  as  irregular.' 

1  King  V.  Bell,  13  Neb.  409 ;  McCloskey  v,  Strickland,  7  Iowa,  259. 

2  Merrill  t'.  Grlnnell,  10  How.  Pr.  31 ;  Drury  v.  Mann,  4  Wis.  202 , 
Budd  V.  Kramer,  14  Kan.  101. 

3  Patterson  v.  State,  10  Ind.  206. 

4  Hotchkiss  V.  Crocker,  15  How.  Pr.  338:  Leopold  t».  Poppen- 
helmer,  1  Code  R. ;«  ;  Davison  r.  Po%y^11,  13  Kow.  Pr.  287  r  Aim  mer- 
man V.  Crosby,  26  Ind.  451 ;  Keabadour  v.  Weir,  20  Tex.  254 :  Eiikins 
V.  Oroesbeck,  24  Tex.  179.  The  place  of  trial  stated  in  the  complaint 
determines  where  motions  are  to  be  made,  as  whII  us  whf  re  the 
trial  Is  to  be  had :  Merrill  v.  Grlnnell,  12  N.  Y.  Lev.  Obs.  286  ;  10  How. 
Pr.  31. 

5  Ward  V.  Stringham,  1  Code  R.  118. 

6  Van  Namee  v.  People,  9  How.  Pr.  198 ;  Van  Benthnvsen  v. 
Stevens,  14  How.  Pr.  70 ;  Williams  v.  Sholts,  4  Sand.  644  ;  BitickweU 
V,  Montgomery,  I  Handy,  40 ;  McLerun  v,  Morgan,  27  Ark.  148. 

7  Code  Civ.  Proc.  {  481,  subd.  1. 

8  Hotchkiss  v.  Crocker,  15  How.  Pr.  338. 

9  Hotchkiss  V.  Crocker,  15  How.  Pr.  338,  Merrill  t».  Grlnnell,  12 
N.  Y.  Leg.  Obs.  286  ;  10  How.  Pr.  31. 

§  9.  CaptioxL— Names  of  parties.— The  complaint  or 
petition  must  also  contain  the  names  of  the  parties  to 
the  action,  plaintiff  and  defendant,  and  the  names  of  all 
the  parties  should  be  included.^  But  if  these  names  are 
correctly  set  forth  in  the  title  of  the  cause,  it  is  unneces- 
sary to  repeat  them ;  *  as  where,  in  the  title  of  a  cause, 
the  individual  names  of  partners  are  given,  followed  by 
the  word  "  partners,"  the  names  need  not  be  repeated 
in  the  body  of  the  petition.'  The  parties  having  been 
once  named,  it  is  sufficient  in  subsequent  parts  of  tlie 
pleading  to  designate  them  as  "the  plaintiff"  and  "  the 
defendant."*  If  a  defendant  is  known  by  two  names, 
he  may  be  sued  by  either,*  or  by  that  by  which  he  is 
generally  known,  though  not  his  real  one.'  And  it  is 
allowable  to  a  plaintiff  to  designate  a  defendant  by  a 
fictitious  name,  When  he  is  ignorant  of  the  true  name ;  ^ 
but  a  description  should  be  added,  identifying  the  per-. 
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son  intended.8  "Junior"  is  no  part  of  the  name,'  nor" 
are  initials  or  "  middlo  names  "  recognized  in  law.^**  If 
the  cause  of  action  is  in  favor  of  the  plaintiff  in  a  repre- 
sentative character,  or  is  against  a  defendant  in  a 
similar  character,  this  fact  should  be  clearly  indicated, 
either  in  the  caption  or  the  body  of  the  complaint  or 
petition."  If  it  appears  in  the  body  of  the  pleading,  it 
is  sufficient  though  it  does  not  appear  in  the  title.^* 
The  representative  capacity  of  the  party  suing  pr  sued 
is  designated  by  the  use  of  the  Word  "as;"  or  its 
equivalent ;  ^^  and  if  the  words  denoting  such  capacity 
are  added  directly  to  the  name  of  the  party,  they  will  be 
regarded  as  a  mere  descHptio  personceM  But  the  mere 
omission  of  the  word  "  as  "  is  not  conclusive,  when  the 
body  of  the  complaint  or  petition  plainly  discloses  an 
official  or  representative  capacity  as  the  ground  of  the 
action.^^  Thus,  where  the  plaintiff  sued,  adding  after 
his  name  the  words  "  executor,"  etc.,  but  omitting  the 
word  "as,"  the  court  held  that  notwithstanding  such 
omission,  the  frame  and  averments  and  scope  of  the 
complaint  sufficiently  clothed  him  with  a  representa- 
tive character.**  But  the  rule  is  otherwise  where  the 
scope  and  averments  of  the  complaint  harmonize  with 
such  omission."  And  the  body  of  the  complaint  should 
state  the  facts  in  an  issuable  form  as  to  the  representa- 
tive capacity,  if  the  suit  is  so  intended,  and  it  is  not 
sufficient  that  such  capacity  is  merely  designated  in  the 
title  of  the  complaint. ^^  g^t  any  form  of  averment 
clearly  indicating  the  special  character  in  which  the 
plaintiff  sues  will  be  sufficient.*'  And  having  once 
sufficiently  set  forth  the  character  in  which  he  sues,  he 
may  in  all  the  subsequent  parts  of  the  pleading,  refefr 
to  himself  as  "the  said  plaintiff,"  without  adding  his 
special  character.*-*  The  State  means  the  whole  people 
united  in  one  body  politic,  and  "  The  State,"  and  "  The 
BooxE  Plead. —  2. 
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People  of  the  State,"  are  equivalent  expressions;** 
therefore,  a  complaint  in  the  name  of  ^*The  State  of 
Colorado,"  for  instance,  is  in  effect  a  suit  in  the  name 
of  "  The  People  of  the  State,"  and  is  good.*^ 

1  Hill  V.  Thachter,  2  Code  B.  8 ;  «  How.  Pr.  407 ;  Com  men  w.  f. 
Hughes,  10  Moil.  B.  160 ;  Jackson  v.  Alexander,  8  Tex.  106 ;  N.  Y. 
Code  Civ.  Proc.  i  481,  aubd.  I ;  Swift  v.  Smith,  4  law  Bull.  (N.  Y.)  37. 
Compare  Smith  v.  Watsou,  28  Iowa,  218. 

2  Stanley  v.  Chappell,  8  Cowen,  235  ;-Klng  v.  Bell.  13  Neb.  400. 

8  King  V,  BeU,  18  Neb.  400.  See  Ammerman  v.  Crosby,  26  Tnd. 
431 ;  Jaeger  v.  Hartmau,  13  Minn.  5& 

4  Stanley  v.  Chappe!! ,  8  t^wen,  288 ;  Davidson  v.  Savage,  6  Tann t 
121 ;  Lowry  v.  Dutton,  28  Ind.  473 ;  McLeran  v,  Morgan,  27  Ark.  14a. 

5  Bagleston  V.  Son,  5  Robt.  640L 

6  Cooper  v.  Burr,  45  Barb.  0. 

7  Crandall  v.  Beach,  7  How,  Pr.  271  ;  Frank  v.  Levie,  6  Robt.  503 ; 
Morgan  v.  Thrift,  2  Cal.  562 ;  Gardner  v,  Kraft,  32  How.  Pr.  4fll» ; 
BroadweU  v.  Kelly,  14  La  An.  456. 

8  N.  Y.  Code  Civ,  Proc.  §  451.  And  there  must  be  an  allegation 
that  the  real  name  is  unknown :  Gardner  v.  Kraft,  52  How.  Pr.  48!). 

9  People  V.  Cook,  14  Barb.  250 ;  8  K.  Y.  67. 

10  Van  Voorhis  v.  Budd,  30  Barb.  479.  And  see  Petition  of  John 
Snook,  2  HIIU  566 ;  Gardner  v.  McClure,  6  Minn.  250 ;  Wiebbold  v. 
Hermann,  2  Mont.  609. 

11  Bowler  t>.  Lane,  8  Met.  (Ky.)  812 ;  Smith  v.  Levlnus,  8  N.  Y.  472 : 
Fowler  v.  Westervelt,  17  Abb.  Pr.  59  ;  40  Barb.  874 ;  Sheldon  v.  Hoy,  11 
How.  Pr.  11 ;  Root  v.  Price,  22  How.  Pr.  373. 

12  Cordler  v.  Thompson,  8  Daly,  172.  And  see  State  v.  Bartlett,  68 
Mo.  581. 

13  Stillwell  V.  Carpenter,  2  Abb.  N.  C.  238 ;  62  N.  Y.  639  ;  Banuon  v. 
McGrang,  13  Jones  A  S.  517 ;  Henshall  v.  Roberts,  5  East,  150. 

14  Holton  V.  Parker,  13  Minn.  883 ;  Hallett  v.  Harrdwer,  33  Barb. 
537 ;  Root  V.  Price,  22  How.  872 ;  Smith  v.  Levlnus,  8  N.  Y.  4T1 ; 
Rupert  V.  Madden,  2  Pinu.  194  ;  Miagee  v,  Waupaca  Co.  88  Wis.  247. 

16   Beers  v.  Shannon,  73  N.  Y.  292  J  Bennett  v.  Whitney,  94  N.  Y.  302. 

16  Beers  v.  Shannon,  73  N.  Y.  292 ;  rev'g  12  Hun,  161. 

17  Bennett  v.  Whitney,  94  N.  Y.  802. 

18  Forrest  v.  Mayor  etc.  13  Abb.  Pr.  850 ;  Gonld  v.  Glass,  19  Barb. 
179 ;  Headlee  v.  Cloud,  51  Mo.  801 ;  Mills  v>  Ralston,  10  Kan.  206 ; 
Scranton  v.  Farmers  etc.  Bank,  3:^  Barb.  527  ;  24  N.  Y.  424 ;  Wells  v. 
Webster,  9  How.  Pr.  251 ;  Freeman  v.  Fulton  Fire  Ins.  Co.  38  Barb. 
247 ;  14  Abb.  Pr.  398  ;  Pattersoai;.  Copeland,  52  How.  Pr.  460 ;  Bischoff 
V.  Blease,  20  S.  C.  460. 

19  Scranton  v.  Farmers*  etc.  Bank.  83  Barb.  527  ;  24  N.  Y.  424.  And 
see  Coope  v.  Bowles,  42  Barb.  87 ;  28  How.  Pr.  10 ;  18  Abb.  Pr.  442 ; 
Piatt  V.  Crawford,  8  Abb.  Pr.  N.  S.  297 !  Rockwell  v.  Merwin,  45  N.  Y. 
166 ;  Phelps  V.  Piatt,  50  Barb.  480 ,'  Manly  v.  Raasiga,  13  Hun,  288. 

20  Stanley  v.  Chappell,  8  Cowen,  285. 

21  PenhoUow  v.  Doane,  3  Dall.  93 ;  Texas  v.  White,  7  Wall.  720, 

22  Brown  V,  The  6tate,  5  Colo.  496. 
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{  10.  Statement  of  fketf — General  role. — The  ayaa^ 
plaint  oi'  peUtion  must  contain  a  plain  and  conciso' 
statement  of  the  facts  constituting  each  cause  of  actioiei^, 
without  unnecessary  repetition.^  And  by  the  wor(fe- 
"facts  constituting  a  cause  of  action/'  are  meant  those- 
facts  which  the  evidence  upon  the  trial  will  prove,  and' 
not  the  evidence  which  will  be  required  to  prove  the 
existence  of  the  facts.^  And  every  fact  which  the 
plaintiff  must  prove  to  enable  him  to  maintain  his  suit, 
and  which  the  defendant  has  a  right  to  controvert  in 
his  answer,  should  be  distinctly  averred  and  set  forth,' 
It  is  not,  however,  necessary  that  the  facts  should  be 
stated  according  to  their  legal  effect  and  operation,^ 
though. they  maybe  so  stated,  provided  the  conclusions 
of  law  are  substantially  correct,*  It  is  enough  for  the 
pleader  to  set  forth  facts  as  they  exist,  from  which  the 
court  may  draw  the  proper  legal  conclusions ;  *  and 
he  may  not  aver  a  legal  conclusion  as  an  equivalent  for 
the  group  of  separate  facts  from  which  it  is  inferred,^ 
The  facts  required  to  be  set  forth  are  "physical  facts,"  ^ 
and  they  should  be  so  set  forth  as  to  permit  a  distinct 
traverse,  and  evolve  a  definite  issue.®  Fictions  are 
never  allowed  to  be  pleaded  under  the  Code  system .^<* 
But  where,  from  facts  stated  in  the  complaint,  a  mate- 
rial fact  not  stated  in  it  is  plainly  inferable,  the  complaint 
ought  not  to  be  dismissed  at  the  trial  for  insufficiency .^^ 
If  facts  are  pleaded  from  which  an  ultimate  fact  neces- 
sarily results,  it  is  the  same  as  though  such  ultimate  fact 
were  specifically  pleaded.^'-'  The  very  object  of  the  new 
system  of  pleading  is  to  enable  the  court  to  give  judgment 
according  to  the  facts  stated  and  proved,  without  refer- 
ence to  the  form  used,  or  to  the  legal  conclusion  adopted 
by  the  pleader.'^  If  facts  are  stated  in  the  complaint 
which  are  unnecessary  to  be  proved  to  constitute  a  cause 
of  action,  they  may  be  disregarded  upon  the  trial. i* 
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1  {  7,  ante  ;  Weidner  v.  Ranktn,  26  Ohio  St.  522.  And  see  Warner  v. 
•Capps,  37  Ark.  32 ;  Farn&worth  v.  lioldermau,  3  Utah,  381. 

2  Wooden  v.  Strew,  10  How.  Pr.  48  ;  Dunnlne  v.  Thomas,  11  How. 
Pr.  281 :  Zimmerman  v.  Morrow,  28  Minn.  367  ;  Clay  County  v.  Siraon- 

:sen,  1  Dakota,  403;  O'Donohue  v.  Hendrlx,  13  Neb.  255;  People  v. 

Kyder,  12  N.  Y.  433 ;  Hyatt  v.  McMahon,  25  Barb.  457.    But  this  rule 

•  does  not  apply  in  an  action  in  which  all  the  facts  to  be  stated  and 

the  evidence  of  them  are  synonymous:  Davenport  etc.  Manuf.  Co. 

V.  TaussiK,  5  N.  Y.  Civ.  Proc.  R.  60, 74. 

8   Clay  County  v.  Simonsen,  1  Dakota,  403 ;  Allen  v.  Patterson,  7 

N.  Y.  476 ;  Prlndle  v.  Caruthers,  15  N.  Y.  425 ;  Brown  v.  Harmon,  21 

Barb.  508;  McKyringv.  Bull,  16  N.  Y.  297  ;  McNab  v.  Lockhart.  18 

•Ga.  495 ;  Orlggs  t;.  St.  Paul,  0  Minn.  246 ;  Gray  v.  Osborne,  24  Tex.  157  ; 

Biddle  V.  Boyce,  13  Mo.  53l 

4  Union  Bank  v.  Bush,  36  N.  Y.  631 ;  Barney  v.  Worthlngton,  37 
N.  Y.  118 ;  4  Abb.  Pr.  N.  8.  205  ;  Cady  v.  Allen,  22  Barb.  388  ;  Mllburn 
V.  Walker,  11  Tex.  829.  But  see  Stewart  v.  Travis,  10  How.  Pr.  148  • 
Boyce  v.  Biown,  7  Barb.  80 ;  Clay  County  v.  Simonsen,  1  Dakota,  403. 

6  Bennett  t>  Jadson,  21  N.  Y.  238  ;  Gasper  v.  Adams,  28  Barb.  441. 
And  see  Randolph  v.  Sharpe,  42  Ala.  263. 

6  Cropsey  v.  Sweeney,  27  Barb.  810 ;  7  Abb.  Pr.  129 ;  Halght  v. 
Child,  34  Barb.  186 ;  Page  v.  Freeman.  19  Mo.  421. 

7  Cook  V.  Warren,  88  N.  Y.  37 ;  14  Week.  Dig.  50. 

8  Lawrence  v.  Wright,  2  Duer,  678.  And  see  Drake  v.  Cockraft,  10 
How.  Pr.  377 ;  1  Abb.  Pr.  203  ;  4  Smith,  E.  D.  34. 

9  Cook  V.  Warren,  88  N.  Y.  87 ;  Mann  v.  Morewood,  5  Sand.  657; 
Miles  V.  McDermott,  31  Cal.  27L  And  see  Murrell  v.  McAllister,  7» 
Ky.  315 ;  Tye  v.  Catching,  78  Ky.  463. 

10  Dunning  t».  Thomas,  11  How.  Pr.  281  ;  Bush  v.  Prosser,  11  N.  Y. 
852 ;  Lackey  t;.  VanderbUt,  10  How.  Pr.  155. 

11  Leon  V.  Bernheimcr,  10  N.  Y.  Week.  Dig.  2SS ;  10  Reporter,  o:0. 

12  Osborne  v.  Clark,  CO  Cal.  0.2. 

13  Wright  r.  Hooker,  10  N.  Y.  53.  And  s'^o  Gof  v  Edgerton,  LS 
Abb.  Pr.  Ml ;  Olcott  v.  Carroll,  30  N.  Y.  4.i8 ;  Conaughty  v.  Nichola,  42 
N.  Y.  83. 

14  Bedell  v.  CaiU,  33  N.  Y.  581.    And  see  State  v.  Williams,  19  S.  C.  62. 

i  11,  Wliat  flhoold  not  be  stated  in.  —  Generally  speak- 
ing, the  complaint  should  not  state  the  evidence  of 
facts,  nor  arguments,  nor  inferences,  nor  matters  of  law 
only.^  The  pleader  must  state  the  facts  of  his  case  by 
averment  direct  and  positive,  and  not  leave  them  to 
be  deduced  by  argument  and  inference.*  Facts  should 
never  be  alleged  in  a  hypothetical  or  alternative  form 
when  it  is  within  the  power  of  the  pleader  to  give  a 
plain  and  direct  statement.'  If  bare  conclusions  of  law 
only  are  set  forth  the  pleading  is  fatally  defective,  if 
objections  are  properly  raised  by  the  advei-se  party.* 
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And  an  allegation  of  a  legal  conclusion  merely  is  one 
which  gives  no  facts,  but  matter  of  law  only,*  Such, 
for  instance,  as  an  allegation  that  a  party  is  or  is  not 
*'  entitled  "  to  a  thing ; «  or  that  it  was  or  is  the  duty  of 
a  party  to  do  or  to  forbear  an  act;^  or  that  a  party 
failed  to  fulfill  his  obligations ;  ^  or  that  a  certain  act 
was  "  illegal "  ;  *  or  contrary  to  statute ;  ^^  or  that  a  con- 
tract is  void  for  want  of  a  suiBcient  and  adequate  con- 
sideration;" or  that  a  party  is  "indebted";"  or  an 
allegation  as  to  what  is  a  man's  duty  under  a  given 
state  of  circumstances."  But  an  allegation  that  title  is 
derived  "by  gift"  is  held  to  be  an  allegation  of  fact 
and  not  a  conclusion  of  law ;  ^*  so  of  an  allegation  that 
a  party  is  of  unsound  mind;^*  and  allegations  in  a 
complaint  in  an  action  for  breach  of  covenant  of  seisin, 
that  the  defendant  was  not  the  true  owner,  and  was  not 
seized  of  the  premises  in  fee,  are  allegations  of  matters 
of  fact.**  The  complaint  need  not  contain  allegations 
of  facts  not  necessary  to  be  proved  on  the  trial.*^  A 
fact  necessarily  understood  or  implied  need  not  be 
alleged;**  thus,  an  averment  that  a  deed  was  "exe- 
cuted" implies  delivery  and  acceptance,  and  no  deliv- 
ery need  be  averred  in  terms.*'  So,  if  a  pleading 
alleges  that  a  party  executed  an  instrument,  and  sets 
out  the  instrument  in  full,  it  is  equivalent  to  alleging 
that  he  made  all  the  covenants  and  promises  contained 
in  such  instrument,  and  assumed  all  the  liabilities  cre- 
ated thereby.*  An  allegation  of  possession  implies  a 
la^vful  titlo.21  As  applied  to  commercial  paper,  the 
words  "indorsed  to"  and  the  word  "made"  are  held 
to  import  delivery .^^  So,  the  words  "  duly  assigned  " 
import  deliveiy  and  acceptance.®  As  a  general  rule, 
the  complaint  or  petition  ought  not  to  anticipate  or 
negative  a  possible  defense  of  the  adverse  party ;  2*  as 
for  instance,  by  allegations  of  facts  or  circumstances 
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ieeking  to  avoid  the  Statuta  o(  Limitt^ons.^  And 
mere  preeninptloiis  of  law  need  not  b«  stated,  and 
their  omiasloa  is  no  legal  objection  to  the  pleading.* 
Thus,  in  pleading  a  Judgment,  it  1b  not  necessary  to 
allege  that  it  still  reinaiua  in  full  force,  ele.,  beoause, 
when  rendered,  it  is  presumed  to  remain  in  force  un^ 
the  controrj  appears." 

I    Kansas  Phc.  RatLw,  Co.  v.  McODrmkk,  W  Esn.  107:  Ctvk  g. 

*a:  Hall  u.VlllUma?UMUiii.'2Mfflad^ViiileB?SAE().N.L"<9! 
Jlllaenti-libbi',  12  Jones  -  -  ■"      -----.--       * ■  -- 


b.  »15 ;  ShsrMsn  v.  Jocksm.  Ti  "s,  V.  ITO :  Krlis  v.  Barkley,'  I 
■nl.m :  Downer  v.  Bead,  IT  Mliin.  4n3;  SauudtrB  i>.  Cbamberlaln, 

J   City  of  Bnffiklo  r.  Hollow^.  7  N.  Y.  mJ :  14  Barb.  Wl  r  Ball.  A 
.R.R.Ca^MObloii.t)n.    "  •  V.  c 

>    Hansfaid  r.  CopsUnd.  a  Ait.  ft  K  4K1 :  Pvople  v,  iMthrop,  t  Colo. 
.    And  BueEi  pane  Deny,  10  WeT.  ill 

BdweTirwOiirKMrHiSwte'r.  Btoom'o.a  Minn! 
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13  McLanghli»«,Cfunpbellil,4N.y.Week.  Dlg.lM.  And  see  Rex 
V.  Everett,  8  Barn.  &  C.  11-1. 

14  Mccarty  v.  Tarr,  83  Ind.  444, 

15  Biggs  V,  Am.  Tract  Soc.  84  K.  T.  890 ;  Gharlcy's  Estate,  57  Cal. 
274. 

16  WooUey  v.  Newcombe,  68  How.  Pr.  480 ;  87  N.  Y.  fl05.  That  the 
plaintiff  is  the  owner  of  certain  lands  Is  not  a  conclusion  of  law : 
Commissioners  etc.  v.  Yonng,  18  Kan.  445  ;  Railroad  Co.  v.  Leahy,  12 
Kan.  124.    bee  Bemey  v.  Drexel,  68  How.  Pr.  476. 

17  Sanders  v.  Leavy ,  16  How.  Pr.  308  ;  Decker  v.  Matthews,  12  N.  Y. 
320^;  Goaid  v.  Williams,  9  How.  Pr.  61 ;  Bias  v.  Short,  16  How.  Pr.  322. 

18  Partridge  v.  Badger,  25  Barb.  170:  Hunt  v.  Bennett,  19  N.  Y. 
173 :  Allen  v.  Watson,  16  Johns.  205  ;  Clark  v,  Phillips,  Hemp.  204 : 
Malcolm  v.  O'ReUly,  89  N.  Y.  156. 

19  T&orp  V.  Keokuk  Coal  Co.  48  N.  Y.  263. 

20  Budd  V.  Kramer,  14  Kan.  lOL 

21  Sheldon  v.  Hoy,  11  How.  Pr.  11. 

22  Prlndle  v.  Caruthers,  15  N.  Y.  425 ;  La  Payette  Ins,  Co.  v. 
Rogers,  80  Barb.  491. 

23  Hoag  V.  Mendenhall,  19  Minn.  835 ;  Ragland  v.  Wood,  71  Ala. 
145w  And  see  Bank  of  LowvUle  v.  Edwards,  11  How.  Pr.  216 ;  Gris- 
wold  V,  Laverty,  8  Duer,  691.  It  is  unnecessary  to  allege  a  promise 
where,  from  the  facts  stated,  a  promise  may  be  Implied  :  Dows  v, 
Hotchkiss,  10  N.  Y.  Leg.  Obs.  281 ;  Cropsey  v.  Sweeney,  7  Abb.  Pr, 
129 ;  27  Barb.  810. 

24  Sands  v.  St.  John,  23  How.  Pr.  140 ;  36  Barb.  628 ;  Miller  v, 
Fisher,  1  Ariz,  232 ;  Merwln  v.  Hamilton,  6  Duer,  248;  Canfleld  v» 
Tobias,  21  Cal.  349.    See  Bracket  v.  Wilkinson,  13  How.  Pr.  102. 

25  Sands  v.  St.  John,  23  How.  Pr.  140 ;  36  Barb.  628  ;  Moulton  v, 
Walsh,  30  Iowa,  361 ;  Huston  v.  Craighead,  23  Ohio  St.  198.  And  see 
Livingston  v.  Smith,  14  How,  Pr.  490 ;  McDonald  v.  Mission  View 
Homestead  Assoc  51  Cal.  210 ;  Bonham  v.  Craig,  80  X.  C.  224. 

26  Chautauqua  County  Bank  v.  Rlsley,  19  N.  Y.  381 ;  Hunt  v.  Ben- 
nett, 19  N.  Y.  173;  Irvine  v.  Irvine,  6  Minn.  61 ;  Bolton  v.  Cleveland, 
35  Ohio  St.  819 ;  Jaeger  v.  Hartman,  18  Minn.  55 1  Fry  v.  Bennett,  28 
N.  Y.  324. 

27  Campbell  v.  Cross,  89  Ind.  155, 

J  12.  Hatters  judieially  notioed. — A  fact  which  is 
judicially  known  to  the  court  is  to  be  regarded  as  a 
matter  of  law,  and  should  not  therefore  be  alleged.^ 
Thus,  the  public  laws  of  a  State  or  of  the  United  States 
are  judicially  noticed  and  need  not  be  pleaded ;  ^  so  of 
matters  of  .public  history  of  the  country; '  so  of  the  prom- 
inent geographical  features  of  a  State  or  of  the  country ;  * 
treaties  and  proclamations ;  *  matters  of  science  or  art  j* 
seals  of  foreign  States  ;T  public  officers  ;*  terms  of 
courts,*   So,  a  court  will  judicially  notice  its   own 
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records,^*'  its  officers  and  their  signatures ;  ^^  but  not 
the  signatures  of  parties.^*  Nor  will  courts  judicially 
notice  the  law  of  another  State  or  country,  and  it  must 
be  pleaded  as  a  matter  of  fact  J'  So  the  ordinances  of 
a  municipal  corporation  must  be  set  forth ; "  so  must 
private  statutes  and  the  laws  and  customs  of  religious 
bodies,i5  the  usages  of  trade  established  by  a  particular 
board,**  or  the  customs  of  mining  districts."  And  the 
existence  of  a  city  of  a  specified  name  in  another  State 
will  not  be  judicially  noticed,  and  must  bo  set  forth.^ 
Nor  does  it  seem  that  the  court  is  bound  to  take  judicial 
notice  of  the  population  of  a  city  by  any  particular 
census.*' 

1  Cooke  V.  Tallman,  40  Iowa,  Vti, 

2  Halzht  V.  Child,  34  Barb.  186  ;  Swlnnerton  r.  Columbian  Ins. 
Co.  37  N.  Y.  174  ;  Hewett  v.  Harvey,  46  Mo.  a(«3  ;  Brown  v.  State,  11 
OIilo,  278 ;  Brown  v.  Harmon,  21  Barb.  503  ;  Piatt  v.  Crawford,  8  Abb. 
Pr.  N.  S.  297 ;  Morris  v.  Davidson,  49  Ga.  361 ;  Bagly  v.  Chubb,  16 
Gratt.  284  ;  Butler  v.  Bobinson,  75  Mo.  192. 

8  Swlnnerton  v.  Columbian  Ins.  Co.  37  "N".  Y.  174-;  Pavne  v.  Tread- 
well,  16  CaL  220 ;  KIco  v.  Shook,  27  Ark.  137 ;  Smith  v.  Stevens,  82  TIL 
bTA  ;  Howard  v.  Moot,  04  N.  Y.  262  ;  Simmons  v.  Trumbo,  9  W.  Va. 
a^ ;  Williams  v.  State,  67  Ga.  260. 

4  Hinckley  v.  Beckwith,  23  Wis.  328  ;  Winnipiseogee  Lake  Co.  v. 
Young,  40  N.  H.  420  ;  People  v.  Snyder,  41  N.  Y.  i3H)7  ;  Wright  v.  Haw- 
kins. 28  Tex.  452  ;  Gilbert  v.  Molnie,  19  Iowa,  319. 

5  Lacrolx  v.  Sarrazin,  15  Fed.  Rep.  489;  United  States  r.  Reynesi 
9  How.  127  ;  Dole  v.  Wilson,  16  Minn.  525 ;  Dunning  r.  New  Albany 
etc.  B.  R.  Co.  2  Ind.  437  ;  Pcrldns  r.  Rogers,  35  Ind.  124  ;  U  Am.  Rep.  639, 
And  see  Hill  v.  Baker,  32  Iowa,  302 ;  7  Ain.  Rep.  1J3. 

6  Luke  V.  Calhoun  Co.  52  Ala.  115  ;  Adler  v.  State,  55  Ala.  16 ;  State 
V.  Goyotto,  11  R.  I.  6)2  ;  Brown  v.  Piper,  91  U.  S.  37  ;  People  v.  Chee 
K?o,  01  Cal.  401 ;  Clough  v.  Gogglas,  40  Iowa,  325  ;  Brhritt  v.  State,  68 
Wis.  39 ;  46  Am.  Rep.  631. 

7  Lazier  v.  Wostcott,  26  N.  Y.  146  ;  Lincoln  v.  Battelle,  6  Wend. 
47.> ;  Stuuglein  v.  State,  17  Ohio  St.  463.  And  see  Pierce  v.  Indseth, 
106  U.  S.  540. 

8  State  V.  Williams,  5  Wis.  308 ;  Ragland  v.  Wynn,  37  Ala.  32 ; 
Dewe^s  v.  Colorado  Co.  32  Tex.  570. 

1)  Davidson  v.  Peticolas,  34  Tex.  27 ;  Spencer  v.  Curtis,  57  Ind.  221 ; 
Kilpatrick  v.  Comm.onw.  31  Pa.  St.  193  ;  Rodgers  v.  State,  50  Ala.  102. 

10  State  V.  Hoeflinger, ;«  Wis.  393;  State  v.  Bowon,  18  Kan.  475 } 
Robinson  v.  Brown,  82  111.  279 ;  State  v.  Schilling,  14  Iowa,  455. 

11  Macklnnon  i».  Barnes,  66  Barb.  91 ;  Masterson  v.  Le  Claire,  4 
Minn.  101 ;  NorvoU  t'.  McHenry,  1  Mich.  227.  And  see  Himmelmanli 
V.  Iloadley,  44  Cal.  213. 
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12  Alderaon  v.  Bell,  9  Cal.  315. 

13  Evans  v.  Beynolds.  32  Ohio  St.  103 ;  IXoyt  t».  MrrNoll,  13  Minn. 
8n0 ;  Ellis  V.  Maxson,  IS) Mich.  IHO  ;  2  Am.  Rep.  81  ;  IluiUr.  Johnson,  4i 
li.  Y.  27  ;  4  Am.  Rep.  631 ;  Boots  v.  Merrl wether,  8  Bash,  3.)7. 

14  Harker  v.  Mayor  etc.  17  "Wend.  IflO ;  Onrvln  r.  Wells,  8  Iowa, 
280;  Porter  v.  Waring,  60  N.  Y.  250;  Luckor  v.  Commonw.  4  lUisIi, 
440 ;  Winona  v.  Burke.  23  Minn.  254.  But  acts  crf^.tlni?  munl'»lp  j 
corporations  are  public  acts  of  which  courts  will  take  juil^lil 
notice :  Proll  v.  McDonald,  7  Kan.  420 ;  12  Am.  Rep. 423 ;  City  Comicll 
».  Wright,  72  Ala.  411. 

15  TImlow  V.  Phila.  etc.  B.  B.  Co.  99  Pa.  St.  2S4 ;  First  Nat.  Bank  v. 
Gruber,  87  Pa.  St.  463 ;  30  Am.  Bop.  878  ;  Hail  road  Co.  t».  I.Iooro,  ?Ji 
Ohio  St.  384 ;  Youngs  t'.  Bansom,  81  Barb.  4n.  Courts  will  taKo  yvll- 
clal  notice  of  a  railroad  chartor,  puMfehcd  with  o+hor  l^firlslRtlvo 
enactments :  Hall  v.  Brown,  58  N.  H.  93.  And  see  Webb  v.  BldwcU,  15 
llinn.  479. 

16  Goldsmith  v.  Sawyer,  48  Cal.  209.  That  courts  should  take  tn<i1- 
dlal  noti-^e  of  the  mann-^r  In  which  buslnoKs  Is  donf» :  Mich,  etc.  11.  R, 
Co.  v.  McDonough,  21  Mich.  163 ;  4  Am.  Bep.  466, 473. 

17  Sollivan  v.  Hense,  2  Colo.  424. 

19  Whltlock  V.  Castro,  22  Tex.  lOS ;  Blj^n  w.  Collier,  6  Mo.  568. 
Courts  do  not  take  Judicial  notice  of  the  f.iot  that  a  certain  town  Is  In 
a  certain  county :  Clayton  v.  May,  67  Ga.  76',) ;  and  see  Boston  r.  State, 
5  Tex.  Ct.  App.  383 ;  32  Am.  Bep.  575  ;  unless  the  fact  is  recosrnized  In 
a  fireneral  statute :  Hoffman  v.  State,  12  Tex.  Ct.  App.  40^.  The  courts 
will  take  Judicial  notl^^eof  the  relation  of  the  streets  of  San  FranHsco 
to  one  anothor,  and  of  the  directions  la  which  they  run :  Brady  v. 
Page,  59  Cal.  52. 

19  Bolton  V,  Cleveland,  85  Ohio  St.  819.  But  compare  Stultz  v. 
State,  65  Ind.  402. 

J  IS.  Allegations  of  time  and  plaoe. — If  the  time  when 
a  fact  happened -is  material  to  constitute  the  cause  of 
action,  it  should  be  stated.^  But,  except  in  describing 
a  ^vTitten  instrument  bearing  a  -written  date,*  or  as  a 
condition  precedent  to  a  right  of  action,'  averments  of 
time  cannot  in  general  be  held  material.*  Where  time 
is  material  and  essential  to  the  cause  of  action,  and  is 
necessarily  within  the  plaintiff's  knowledge,  it  must  be 
alleged  positively  and  witli  precision,  and  **on  or 
about "  a  particular  day  is  not  sufficient.*  And  the 
occurrence  of  a  fact  at  a  particular  time,  if  material, 
will  not  be  presumed  in  favor  of  the  pleader  in  the 
absence  of  a  proper  allegation  in  the  pleading.*  But  if 
the  only  materiality  of  a  question  of  time  is  to  show 
that  a  particular  fact  occurred  after  some  other  event, 
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it  19  usually  sufficient  to  allege  that  such  fact  so 
occurred,  without  giving  the  precise  date.^  Allegations 
of  time  must  be  construed  to  refer  to  the  time  of  the 
commencement  of  the  action,  whether  in  form  in  the 
present  or  past  tense,  when  not  otherwise  stated.^  As 
it  respects  allegations  of  place,  the  general  rule  is,  if 
the  matters  pleaded  are  local  in  their  nature,  the 
allegation  of  place  is  material  and  of  the  substance  of 
the  issue.^  If  one  contracts  to  sell  and  deliver  at  a 
particular  place,  and  another  agrees  to  receive  and  pay, 
an  averment  by  the  purchaser  of  a  readiness  and  will- 
ingness to  receive  and  pay  at  that  plaice  is  essential  to  a 
good  complaint  in  an  action  for  non-delivery .^<*  If  a 
party  seeks  to  enforce  a  contract  which  is  void  by  the 
laws  of  the  State,  he  must  aver  and  prove  where  it  was 
made,  and  that  by  the  laws  of  that  place  it  was  author- 
ized and  valid.^^  When  a  right  of  action,  unknown  to 
the  common  law,  is  provided  by  the  statutes  of  a  State, 
a  parJ^y  seeking  to  recover  thereon  must  allege  that  the 
right  accrued  in  such  State."  In  this  respect,  a  broad 
distinction  is  made  between  the  allegations  necessary  in 
an  action  known  to  the  common  law  and  actions  purely 
statutory.^ 

1  Moxley  v.  Moxley,  2  Met  CKy.)  811 ;  Hubble  v.  MuUanphy, 
Hardin,  295  ;  People  v.  Kyder,  12  N.  Y.433. 

2  Howland  r.  Davis,  40  Mich.  545 ;  Fallis  v.  Howarth,  Wright,  303. 

3  Lockwood  v.  Blgelow,  11  Minn.  113 ;  Vance  v.  Blalr,  18  Ohio,  532. 

4  Backus  v.  Clark,  1  "Kan.  303  ;  Van  Bensselaer  v.  Jones,  2  Barb. 
643:  Gentry  v.  Doolin,  1  Bush,  1 ;  Lyon  v.  Clark,  1  Smith,  E.  D.  250  ;  8 
N.  Y.  14S ;  Lester  v.  Jewett,  11  N.  Y.  453 ;  Dubois  v,  Beaver,  34  Barb. 
547  ;  25  N.  Y.  128 ;  Spencer  v.  Traflford,  42  Md.  1. 

5  Lockwood  v.  BIgelow,  11  Minn.  113.  Compare  Kansas  Pacific 
R.  R.  Co.  V.  McCormick,  20  Kan.  110. 

6  Balch  V.  Wilson,  25  Minn.  299 ;  WlUiams  v.  Xesblt,  Co  lud.  171. 

7  Kellogg  V.  Baker,  15  Abb.  Pr.  286 ;  Brown  v.  Harmon,  21  Barb. 
508. ;  Martin  v.  Kanouse,  2  Abb.  Pr.  330. 

8  Townshend  v,  Norris,  7  Hun,  239 ;  McCormick  v.  Blossom,  40 


Iowa,  2m.    And  see  Wlsner  v.  Ocumpaugh,  71  N.  Y.  113.    When  a 

"  iges  that  the  act  upon  whici 
done  on  a  certain  day,  it  must  be  presumed  that  the  action  was  com- 


complaint  alleges  that  the  act  upon  which  the  suit  is  founded  was 
done  on  a  certain  day,  it  must  be  presumed  that  the  action  was  c 
meuced  after  that  day :  Prentice  v,  Ashland  County,  56  Wis.  345, 
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9  Vermllya  v.  Beatty,  C  Barb.  429. 

10  Clark  V.  Dales,  20  Barb.  42.    8ce  Wood  v.  Bates,  Wright,  545. 

11  Thatcher  v.  Morris,  11  X.  Y.  437. 

12  Bea<^h  v.  Bay  State  Steamboat  Co.  IS  How.  Pr.  8.15 ;  80  Barb.  4^ : 
10  Abb  Pr.  71.  And  see  Nashville  etc.  K.  K.  Co.  v.  Sprayberr\',  9 
Keisk.  852  ;  Hobbs  v.  Memphis  etc.  R.  H.  Co.  9  Melsk.  873  ;  12  Ileisk. 
526. 

13  See  Beach  v.  Bay  State  Steamboat  Co.  18  How.  Pr.  835 ;  30  Barb. 
433;  10  Abb.  Pr.  71. 

J  14.  Allegations  of  quantity  or  value. — Extrome  exact- 
ness is  not  required  in  allegations  of  quantity  or  value. ^ 
And  when  sucli  allegations  are  not  descriptive  of  tlie 
subject  of  the  action,  they  need  not  be  proved  as 
alleged ;  ^  and  a  party  is  not  estopped  from  proving  the 
true  value  when  he  lias,  by  mistake,  alleged  it  incor- 
rectly, or  where  it  has  changed  since  the  allegation  was 
made.'  In  an  action  in  the  nature  of  trover,  where  the 
damages  are  merely  nominal,  the  averment  of  value  is 
but  a  matter  of  form.*  But  in  an  action  for  goods  sold, 
or  for  services,  the  allegation  of  the  value  thereof  in  the 
complaint  is  held  to  be  material.^ 

1  Martin  v.  Kanouse,  2  Abb.  Pr.  330 ;  Cbamblee  v.  McKenzIo,  31 
Ark.  155.    See  Ragsdale  v.  Ijander,  80  Ky.  61. 

2  Cbamblee  r.  McKenzle,  31  Ark.  15S.  Strictness  as  It  rei^rds 
allegations  of  quantity  Is  not  generally  required,  nnless  the  subject 
of  -the  avernr>ent  Is  a  record,  or  written  Instrumpnt,  or  an  express 
contraf't:  Gwlnnet  v.  Phillips,  3  Term  Rep.  643;  Van  Rensselaer  v. 
Jones,  2  Barb.  643. 

3  Belli  V  V.  Rlnffland,  30  Iowa,  106.  And  see  Steams  v.  Dubois,  55 
Ind.  257 ;  Balrd  v.  TroUt,  18  Kan.  120. 

4  Woodruff  r.  Cook,  25  Barb.  505 ;  Connoss  v.  Melr,  2  Smith,  E.  D. 
314. 

5  Gregory  v.  Wrlgrht,  11  Abb.  Pr.  417. 

I  15.  Facts  to  be  stated  positively. — It  is  a  funda- 
mental rule  of  good  pleading  that  facts  within  the 
knowledge  of  the  pleader  should  be  stated  positively^  in 
an  issuable  form,'  and  should  not  be  alleged  in  a  hypo- 
thetical or  alternative  form  .2  But  a  complaint  or  peti- 
tion is  not  ambiguous  or  evasive  by  reason  of  the  single 
fact  that  allegations  are  made  upoi^  information  and 


16  OOMPIiAINT  OB  PETITION?.  524 

belief.'  And  the  rule  which  requires  all  averments  to 
be  direct  and  positive  is  not  violated  when  t]io  pleader 
sets  forth  facts  as  avowed  upon  Information  and  belief.* 
Whether  the  facts  are  stated  upon  information  or  knowl- 
edge, it  is  equally  the  existence  of  the  fact  that  is 
averred.* 

1  Frary  v.  Dakln,  7  Johns.  73 :  Blake  v.  Eldred,  18  How.  Pr.  240  ; 
Lewis  V.  Kendall,  6  How.  Pr.  5!) ;  8tate  r.  Tuffts,  28  Ark.  502 ;  State 
Bank  v.  Oliver,  1  Disn.  159 ;  Grant  v.  Bell,  87  N.  C.  4L 

2  Hamilton  v.  Hough,  18  How.  Pr.  14 ;  Wlfes  v.  Fanning,  9  How. 
Pr.  543 ;  Comraonw.  v.  Abell,  0  Marsh.  J.  J.  480  ;  Jamison  tv  King,  50 
Ual.  132  ;  Ladd  v.  Bamsby,  10  Oreg.  207. 

3  Thackara  v.  Reld,  1  Utah,  240. 

4  Radway  v.  Mather,  5  Sand.  654  ;  Truscott  v.  Dolo,  7  How.  Pr. 
221 ;  St.  John  v.  Beers,  24  How.  Pr.  377.  But  see  Williams  v.  First 
Presbyterian  Soc.  1  Ohio  St.  504. 

5  New  York  etc.  Iron  Works  v.  Smith,  4  Duer,  362. 

J  16.  Facts  to  be  stated  concisely.— The  facts  consti- 
tuting each  cause  of  action  must  be  concisely  stated, 
without  unnecessary  repetition.*  Counts  in  pleading, 
technically  speaking,  are  entirely  unknown  to  tlie  Code 
system,  and  the  plaintiff  is  restricted  to  a  single  state- 
ment of  his  cause  of  action.*  Thus,  a  plaintiff  is  not 
allowed  to  set  forth,  in  diflferent  counts,  in  his  com- 
plaint, several  distinct  causes  of  action  against  the 
defendant  for  the  same  indebtedness.'  If  the  complaint 
contains  but  one  cause  of  action,  there  can  be  but  on6 
statement  of  it.*  The  facts  cannot  be  subdivided  so  as 
to  present,  fictitiously,  two  or  more  causes  of  action.^ 
But  the  rule  requiring  conciseness  in  pleading  is  not 
extended  so  far  as  to  render  material  allegations  irrele- 
vant or  redundant,  simply  because  they  are  too  ver- 
bosely expressed;*  it  is  only  redundancy  of  matter 
that  is  objectionable  in  a  strictly  legal  sense.' 

1  See ?  7,  ante;  Moore  v.  Hobba,  77  N.  C.  65 ;  San  Juan  etc.  Smelt- 
ing Co.  5  Colo.  214. 

2  Slpperly  v.  Troy  etc.  K.  R.  Co.  9  How.  Pr.  83 ;  Nash  v.  McCauley, 
9  Abb.  Pr.  159 ;  Fern  v.  Vanderbllt,  18  Abb.  Pr.  T2 ;  Fox  v.  Penn. 
B.  B.  Co.  2  Handy,  169 ;  Mays  v.  Lewis,  4  Tex.  38. 
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3  Ford  V.  Mattice,  1  i  How.  Pr.  fll.  And  see  Churchill  v.  Chnrchlll, 
9  How.  Pr.  552  ;  Dickons  v.  New  York  etc.  R.  R.  Co.  1«  How.  Pr.  228; 
Blrdseye  v.  Smith.  32  Barb.  221 ;  Roberts  v.  Leshe,  14  Joues  <&  S.  76. 

4  Hepburn  r.  Babcock,  9  Abb.  Pr.  153,  n.  Compare  Wetmore  v. 
Porter,  92  N.  Y.  76. 

5  Sturges  V.  Burton,  8  Ohio  St  215;  Ferguson  v.  Gilbert,  18  Ohio 
8t.8S. 

6  Warrln  v.  Struller,  11  N.  Y.  Leg.  Obs.  9.. 

7  Warrln  v.  Struller,  11  N.  Y.  Leg.  Obs.  94 ;  2  Walt's  Pr.  321. 

§  17.  ConsiBtency  in  pleadins^  is  requirdd. — The  allega- 
tions of  a  pleading  should  be  consistent  with  each  other, 
and  a  pleading  which  contains  inconsistent  statements 
should  be  construed  against  the  pleader.^  So,  it  is  an 
established  rule  of  pleading,  that  only  such  causes  of 
action  can  be  united  in  the  same  complaint  as  are  con- 
sistent with  each  other.2  But  a  complaint  may  unit© 
legal  and  equitable  causes  of  action,  and  if  not  incon- 
sistent, and  the  evidence  sustains  either  the  legal  or 
equitable  cause  of  action,  judgment  should  be  rendered 
accordingly.'  A  demand  of  relief  and  of  judment  for  a 
specified  sum  would  be  inconsistent ;  *  so  of  a  claim  for 
conversion,  and  also  for  redelivery  of  the  same  prop- 
erty ;  *  so  of  a  claim  for  rent,  and  as  for  use  and  occupa- 
tion.* A  complaint  which  seeks  to  affirm  a  contract, 
and  also  to  set  it  aside,  is  inconsistent  and  bad  in  formj 
And  a  complaint  so  framed  that  it  will  admit  proof  of 
an  implied  contract  to  pay  what  services  are  reasonably 
worth,  as  well  as  an  express  promise  to  paj''  a  particular 
sum  therefor,  is  objectionable  on  the  ground  of  incon- 
sistency.® But  it  was  held  otherwise  in  California,  in 
accordance  with  the  rule  that  the  plaintiff  may  set  out 
tlie  facts  constituting  the  cause  of  action  in  two  separate 
forms,  when  there  is  a  fair  and  reasonable  doubt  of  his 
ability  to  safely  plead  them  in  one  mode  only.^^  Allega- 
tions in  a  complaint  that  the  sheriff  collected  money 
on  an  execution  which  he  failed  to  pay  over,  and  charg- 
ing him  with  gross  neglect  of  duty  for  not  having 
Boone  Plead.  — 8. 
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collected  the  money,  are  held  to  be  repugnant  to  and 
mutually  destructive  of  each  other.**'  A  complaint  may, 
however,  state  several  grounds  or  reasons  for  the  relief 
demanded,  or  where  there  is  some  uncertainty  as  to  the 
exact  ground  of  recovery,  may  be  so  framed  as  to  meet 
the  contingencies  of  the  trial.^^  And  if  a  complaint  sets 
forth  but  a  single  cause  of  action,  the  fact  that  it  is  di- 
vided and  stated  as  two  causes  of  action  does  not  make  it 
two.i2  go,  a  party  wlio  appears  to  have  a  good  cause  of 
action  will  not  be  turned  out  of  court  simply  because  the 
pleader  has  stated  the  facts  in  an  artificial  manner,  or 
has  joined  several  different  causes  of  action  in  one  count, 
unless  the  objection  thereto  is  specifically  raised.*' 

1  Hlllebrant  v.  Booth,  7  Tex.  501;  Building  Association  v.  O'Conner, 
29  Ohio  St.  655  ;  Butler  v.  Kaulback,  8  Kan.  C7l  ;  Board  of  Bducatiou  v, 
Shaw,  15  Kan.  41.    Compaie  Supervisors  v.  O'Malley,  46  Wis.  35. 

2  Young  V.  Edwards,  11  How.  Pr.  201 ;  Henderson  v.  Jackson,  40 
How.  Pr.  168 ;  9  Abb.  Pr.  N.  8.  303  ;  Quintard  v.  Newton,  5  Robt.  80  ; 
Jamison  v.  King,  60  Cal.  132 :  Campbell  v.  McElevey,  2  Disn.  584; 
Thomas  v.  Bailroad  Co.  97  N.  Y.  245. 

3  New  York  Ice  Co.  v.  Northwest  Ins,  Co.  21  How.  Pr.  296 ; 
Sheehan  v.  Hamilton,  3  Abb.  Pr.  N.  S.  197 ;  2  Keyes,  304 ;  Lattin  v. 
McCarty,  41  N.  Y.  107. 

4  Durant  v.  Gardner,  10  Abb.  Pr.  445 ;  19  How.  Pr.  94. 

5  Maxwell  v.  Farnam,  7  How.  Pr.  236. 

6  Dean  v.  Leonard,  9  Minn.  100. 

7  Trimble  v.  Doty,  16  Ohio  St.  129.  And  see  Morris  v.  Rexford,  18 
N.  Y.  552. 

8  Hewitt  V,  Brown,  21  Minn.  16:) ;  Plummer  v.  Mold,  22  Minn.  15. 

9  Wilson  V,  Smith,  61  Cal.  209.  And  see  Longprey  v.  Yates,  31 
Hun,  4;2. 

10  Thomas  v.  Browder,  33  Tex.  783. 

11  Velie  V.  Newark  etc  Ins.  Co.  65  How.  Pr.  1 ;  12  Abb.  N.  C 
809.  And  see  Whitney  v.  Chicago  etc.  Railway  Co.  27  Wis.  827  ;  Van 
Brunt  V,  Mather,  48  Iowa,  60.< ;  Stearns  v.  Dubois,  55  Ind.  257  ;  Birds- 
oye  V.  Smith,  32  Barb.  217;  Talcott  v.  Van  Vechten,  25  Hun,  565; 
Barnes  v.  Jones,  16  N.  Y.  Week.  Dig.  191. 

12  Welch  V.  Piatt.  82  Hun,  194  ;  5  N.  Y.  Civ.  Proc.  R.  433 ;  19  N.  Y. 
Week.  Dig.  265. 

13  Wetmore  v.  Porter. .92  N.  Y.  78.  And  see  Williams  v.  State,  70 
N.  Y.  601 ;  Wright  v,  Wright,  54  N.  Y.  437. 

§  18.  Ayerment  of  damagei. — No  more  damages  can 
be  recovered  than  are  claimed  in  the  complaint  or 
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petition  ;^  and  when  a  jury  gives  greater  damages  than 
are  claimed,  the  plaintiff  cannot  have  judgment  unless 
he  remit  all  over  the  amount  claimed.*  General  dam- 
ages, such  as  necessarily  and  naturally  result  from  tlie 
injury  complained  of,  need  not  be  expressly  detailed 
or  described  in  the  complaint  in  order  to  authorize  a 
recovery.'  It  is  enough  to  state  a  gross  amount  as  a 
consequence  of  the  in ju  ry.*  But  where  damages  which 
are  the  natural  consequences  of  an  act,  though  not 
necessarily  the  result  of  it,  are  sought  to  be  recovered, 
they  must  be  specially  alleged  in  the  complaint,*  in 
order  that  the  defendant  may  be  prepared  with  evi- 
dence to  rebut  the  proof  offered  of  such  damages,  or 
the  amount  or  extent  of  them.'  Special  damages  are 
confined  almost  exclusively  to  actions  arising  on  tort, 
and  need  be  averred  only  where  the  right  of  action 
depends  upon  the  fact  that  damage  has  been  sus- 
tained.^ But  where  the  special  damage  is  the  founda- 
tion of  the  cause  of  action,  it  is  a  material  allegation, 
and  must  be  fully  and  accurately  stated.^  Thus,  in 
actions  for  slander,  for  words  not  actionable  per  se,  the 
right  to  recover  depends  upon  the  question  whether 
they  caused  special  damage,  and  special  damage  must 
be  alleged.*  And  damages  which  may  properly  be 
alleged  should  bo  pleaded  with  fullness  and  accuracy.^o 
In  an  action  for  assault  and  battery,  special  damages 
must  be  particularly  alleged."  But  bodily  or  mental 
suffering,  and  anxiety  of  mind,  resulting  as  the  natural 
and  direct  consequence  of  a  personal  injury,  need  not 
be  specially  alleged  .i=*  And  in  an  action  of  trespass  it 
is  not  necessary,  in  order  to  recover  damages  which 
necessarily  and  naturally  result  from  the  injury  com- 
plained of,  to  specifically  allege  them  in  the  ccmplaint.'s 
But  in  an  action  in  the  nature  of  trespass  de  bonis  aapor- 
talis,  the  plaintiff's  expenses  in  recovering  the  posses- 
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sion  of  the  property  should  be  specially  pleaded."  So 
in  an  action  for  malicious  prosecution,  the  amount  of 
costs  and  counsel  fees  expended  by  the  plaintiff,  in 
defending  the  prosecution,  is  matter  of  special  damage, 
and  must  be  specially  alleged  and  proved.  ^^  In  an 
action  for  injuries  to  land,  damages  for  loss  of  rents 
cannot  be  recovered  unless  specially  alleged. ^^  And 
in  an  action  for  the  possession  of  land,  mesne  profits 
cannot  be  recovered  unless  they  be  specially  claimed," 
Nor  are  special  damages,  for  the  detention  of  premises 
after  the  expiration  of  the  term,  recoverable,  unless 
alleged  in  the  complaint.*'  If  it  is  sought  to  recover 
sxjecial  damage  for  failure  to  deliver  goods,  where  there 
is  no  market  wherein  to  purchase,  such  special  damage 
must  be  alleged  and  set  forth  in  the  pleading.** 

1  Cnrtiss  17.  Lawrence,  17  Johns.  Ill :  Dox  v.  Dey,  3  Wend.  356 ; 
Cameron  v,  Boyle,  2  Iowa,  154  ;  Rives  v.  Kumber,  27  111.  291. 

2  Decker  v.  Parsons,  11  Hun,  295 ;  Crews  v.  Lackland,  67  Mo.  619; 
White  V.  Canuada,  25  Ark.  41. 

8  Laraway  v.  Perkins,  10  N.  Y.  371 ;  Jutte  v.  Hughes,  67  N.  Y.  267; 
Fitch  V.  Fitch,  3  Jones  <&  S.  302  ;  Squier  v.  Gould,  14  Wend.  159 ; 
Argotsinger  v.  Vines,  82  N.  Y.  308 ;  Phillips  v.  Hoyle,  4  Gray,  668; 
Camden  etc.  Oil  Co.  v.  Schlens,  50  Md.  31. 

4  8(je  Harrington  v.  St.  Paul  etc  R.  R.  Co.  17  Minn.  215 ;  Eten  v. 
Luyster,  5  Junes  <&  S.  486 ;  Louisville  etc.  R.  R.  Co.  v.  Hmith,  58  Ind. 
575. 

5  Low  V.  Archer,  12  N.  Y.  277 ;  Donnell  v.  Jones,  13  Ala.  490 ; 
Bogert  V.  Burkhalter,  2  Barb.  625 ;  Neary  v.  Bostwick,  2  Hilt.  514  ; 
Baldwin  v.  New  York  etc.  Nav.  Co.  4  Daly,  314;  Taylor  t*.  Monroe, 
43  Conn.  36 ;  Nunan  v.  City  of  San  Francisco,  38  Cal.  680 ;  Rice  v. 
Coolldge,  121  Mass.  303  ;  Burrage  v.  Melson,  48  Miss.  237  ;  Brackett  v. 
Edgerton,  14  Minn.  174.    And  see  Sloan  v.  Edwards,  61  Md.  89. 

A  Shaw  V.  Hofftnan,  21  Mich.  151 ;  Solras  v.  Lias,  16  Abb.  Pr.  311 ; 
Barnard  v.  Berwind,  7  N.  Y.  Week.  Dig.  619. 

7  Baggott  V.  Boulger,  2  Dner,  160  ;  Molony  v.  Dows,  15  How.  Pr. 
261 ;  McTavish  v.  Carroll.  13  Md.  429  ;  Roberts  v.  Hyde,  15  La.  An.  51. 
An  averment  of  special  damage  is  not  traversable  unless  when  it  is 
the  gist  of  the  action :  Thompson  v.  Lumley,  7  Daly,  74. 

8  Havemeyer  v.  Fuller,  60  How.  Pr.  316.  And  see  Taylor  v.  Keeler, 
50  Conn.  340. 

9  Bassell  v.  Ellmore,  66  Barb.  627 ;  48  N.  Y.  661 ;  Anon.  60  N.  Y. 
262 :  1!)  Am.  Rep.  174  ;  Like  v.  McKinstry,  41  Barb.  186 ;  Kendall  t>. 
Stone,  5  X.  Y.  14 ;  Foulger  v.  Newcomb,  Law  R.  2  Ex.  327.  But 
special  damage  need  not  be  alleged  or  proved  in  an  action  for  slan- 
der upon  words  actionable  perse:  Yeates  r.  Reed,  4  Blackf.  463;  32 
Am.  Dec  43 ;  Newbit  v.  Statuck,  35  Me.  315 ;  58  Am.  Dec.  706. 
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10  Linden  v.  Oraham,  1  Duer,  670 :  Hallock  v.  MUler,  2  Barb.  630; 
Havemeyer  v.  Fuller,  60  How.  Pr.  316;  Simmons  i'.  Kayser,  11  Jones 
&  S.  131 ;  Geisler  v.  Brown,  6  Neb.  254 ;  Whitmore  v.  Bowman,  4 
Iowa,  148 ;  Stiebellng  v.  Lockhaus,  21  Hun,  457. 

11  Stevens  v.  Bodger,25  Han,  54.  And  see  O'Leary  v.  Rowan,  81 
Mo.  117.  But  in  an  action  in  damages  for  assault  and  battery  it  is 
competent  for  the  plalntlfif  to  offer  In  evidence,  and  for  the  Jury  to 
consider  the  fact,  that,  as  a  result  of  the  battery  alleged,  the  plaintiff 
had  become  subject  to  convulsions  or  fits,  although  such  fact  was 
not  specially  alleged  as  a  ground  of  special  damage:  Sloan  v. 
Bdwards,  61  Md.  89.  And  see  Gaither  v.  Blowers,  11  Md.  553 ;  Tyson 
V.  Booth,  100  Mass.  258 ;  Curtis  v.  Rochester  etc.  R.  R.  Co.  20  Barb. 
282  ;  18  N.  Y.  534. 

12  Wright  V.  Compton,  53  Ind.  8S7 ;  Curtis  v.  Rochester  etc.  R.  R. 
Co.  20  Barb.  282 ;  18  N.  Y.  KM. 

13  Argotslnger  v.  Vines,  82  N.  Y.  308. 

14  Gray  v.  EuUard,  22  Minn.  278. 

15  Thompson  v.  Lumley,  7  Da.y,  74, 

16  Squier  v.  Gould.  14  Wend.  150 ;  Wampach  v.  St.  Paul  ct-^.  R.  R. 
Co.  21  Minn.  364;  Potter  v.  Fromont,  47  Cal.  1C5.  Compare  J utto  v. 
Hughes,  67  N.  Y.  267. 

17  Livingston- V.  Tanner,  12  Barb.  481 . 

13    Rothschild  v.  Williamson,  83  Ind.  387. 
13    Parsons  v,  Sutton,  63  N.  Y.  02. 

§  19.  Averment  of  eonsidoration. — Where  a  considera- 
tion is  not  implied,  it  is  the  very  gist  of  an  action 
founded  upon  contract,  and  must  bo  specially  averred.^ 
The  complaint  should  disclose  tho  facts,  from  v»'h!c]i  it 
must  appear  that  there  was  a  legal  consideration  to 
support  the  agreement  relied  on.'*  Thus,  if  an  executory 
agreement  between  the  parties  is  the  consideration  of  a 
contract  forming  the  basis  of  an  action  between  them, 
this  must  be  pleaded  and  performance  averred.*  If  the 
contract  was  founrlDd  upon  a  past  act  as  its  considera- 
tion, it  is  usually  necessary  to  allege  that  such  act  was 
performed  at  the  request  of  tho  defendant.*  If  tho  in- 
strument upon  which  action  is  brought  purports  to  be 
"  for  value  received,*'  and  is  set  out  in  the  complaint, 
consideration  is  sufficiently  alleged.^  In  an  action  upon 
an  instrument  under  seal,  no  consideration  need  bo 
alleged,  for  a  seal  imports  a  consideration.^  So,  in  an 
action  upon  a  promissory  note  or  bill  of  exchange,  no 
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consideration  need  be  alleged,  since  the  law  implies 
that  a  note  was  given  upon  a  sufficient  consideration, 
and  it  is  unnecessary  to  aver  what  is  implied  in  law  J 

1  Bpeax  V.  Downing,  34  Barb.  622 ;  12  Abb.  Pr.  437  ;  22  How.  Pr.  30  ; 
Burnett  v.  Blsco,  4  Johns.  235 ;  Marshall  v.  Aiken,  25  Vt.  828. 

2  Wlnne  v.  Colorado  Springs  Co.  8  Colo.  155 ;  Glasscock  t*.  Glass- 
cock, 66  Mo.  627 ;  Dolcher  v.  Fry,  37  Barb.  162 ;  Ross  v.  8adgbeer,  21 
Wend.  166. 

3  Becker  v.  Sweetzer,  15  Minn.  427. 

4  Parker  v.  Crane,  6  Wend.  647 ;  Spear  v.  Downing,  34  Barb.  622 ; 
12  Abb.  Pr.  437  ;  22  How.  Pr.  30.  Compare  Farnsworth  v,  Clark,  44 
Barb.  601 ;  Acome  v.  Am  Mln.Co.  11  How.  Pr.  24. 

5  Prlndle  v.  Caruthers,  15  N.  Y.  425;  Meyer  v.  Hlbsher,  47  N.  Y. 
265 ;  Leonard  v.  Sweetzer,  16  Ohio,  1. 

6  Reddish  v.  Harrison,  Wright,  221;  Douglass  t>.  Howland,24  Wend.' 
85;  Bush  V.  Stevens,  24  wend.  2o6 ;  Northern  Kansas  Town  Co.  v, 
Oswald,  18  Kan.  336  ;  Paddock  v.  Hume,  6  Oreg.  82. 

7  Plnney  v.  King,  21  Minn.  514 ;  Underbill  v.  Phillips,  10  Hun,  691 ; 
Tibbetts  V.  Blood,  21  Barb.  650;  Durland  v.  Pitcalrn,  61  In(L  426; 
Bank  of  Orleans  v.  Barry,  1  Denio,  116 ;  Caples  v.  Branham,  20  Mo. 
244 ;  Thackeray  v.  Hanson,  1  Colo.  365w 

§  20.  Allegation  of  fraud. — Where  ir  is  sought  to 
maintain  a  cause  of  action  on  the  ground  of  fraud,  the 
facts  constituting  the  fraud  must  be  alleged ;  ^  and  a 
mere  general  charge  of  fraud  is  a  legal  conclusion,  and 
insufficient.*  But  while  the  facts  which  constitute  the 
fraud  must  be  alleged,  it  is  not  necessary  to  state 
minutely  all  the  acts  and  circumstances  tending  to 
prove  the  general  charge.'  If  the  very  statement  of  the 
facts  of  the  case  involve  an  allegation  of  an  intent  to 
defraud,  an  express  averment  of  such  intent  is  not 
necessary.*  So,  the  rule  that  facts  constituting  fraud 
must  be  directly  alleged  does  not  apply  to  an  agreed 
case  where  all  the  facts  are  stated,  and  matters  of  legal 
inference  are  left  to  the  court.*  And  it  is  held  that 
when  the  facts  constituting  the  fraud  are  not  clearly 
known  by  the  plaintiff,  they  may  be  alleged  in  the 
alternative.*  But  the  complaint  or  petition  must  show 
the  connection  of  the  fraud  witli  the  alleged  damage, 
so  that  it  may  appear  to  the  court  that  the  fraud  and 
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the  damage  sustain  to  each  other  the  relation  of  cause 
and  effect,  or  at  least  that  the  one  might  have  resulted 
directly  from  the  other.^ 

1  Chautanque  County  Bank  v.  White,  6  N.  Y.  236 ;  LIbbT  v, 
Rosekrans,  55  Barb.  202  ;  Butler  v.  Vlele,  44  Barb.  166 ;  Smith  v, 
Sims,  77  MO.  289;  Darnell  v.  Rowland,  30  Ind.  342  ;  West  v.  Wright, 
98  Ind,  335 ;  Bailey  v.  Ryder,  10  N.  Y.  363. 

2  Clark  v.  Dayton,  6  Neb.- 192;  Butler  v.  Vlele,  44  Barb.  166; 
O'Kendon  v.  Barnes,  43  Iowa.  615 :  Mason  v.  Searles,  66  Iowa, 
532  ;  Leavenworth  etc.  R.  R.  Co.  t'.  Douglass  County,  18  Kan.  169 ; 
Mut.  Loan  etc.  Assoc,  v.  Price,  19  Fla.  127.  A  complaint  which 
alleges  that  the  defendants  "in  concert  did,  by  connivance,  con- 
spiracy, and  combination,  cheat  and  defraud  the  plaintiffs  out  of 
certain  goods  of  "  a  specified  value,  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action :  Cohu  v.  Goldman,  76  N.  Y.  284. 

3  Cnmmlngs  v.  Thompson,  18  Minn.  246 ;  Cowen  t'.  Toole^Sl  Iowa, 
B13.  And  see  Barber  v.  Morgan,  51  Barb.  116 ;  Whittlesey  v.  Delaney , 
73  N.  Y.  571. 

4  Sharp  v.  Mayor  etc.  40  Barb.  256 ;  25  How.  Pr.  389 ;  Singleton  v. 
Scott,  11  Iowa,  689 ;  Whittlesey  v.  Delaney,  73  N.  Y.  571. 

5  McRae  v.  Battle,  69  N.  C.  98. 

6  Rasmussen  v.  McNight,  Sup.  Ct  Utah,  2  West  C.  Rep.  206. 

7  Byard  v.  Holmes,  34  N.  J.  L.  296.  And  see  Bremond  v.  McLean* 
45  Tex.  10. 

§  21.  Allegation  of  demand. — In  many  cases  a  demand 
is  necessary  before  bringing  suit,  and  when  this  is  so, 
a  demand  must  be  alleged  in  the  complaint  or  petition 
and  proved  upon  the  trial.^  Thus,  in  an  action  for  the 
detention  of  personal  property  which  came  lawfully 
into  the  defendant's  possession,  a  demand  before  suit 
brought  is  necessary,  and  must  be  alleged.^  And  if  it 
be  expressly  agreed  between  parties  to  a  contract  that 
neither  shall  be  liable  for  non-performance  until  after 
a  demand  for  performance,  the  complaint  in  an  action 
upon  such  liability  must  allege  that  the  demand  has 
been  made.'  And  where  the  demand  is  required  to  be 
made  in  a  particular  form,  the  complaint  must  allege 
that  it  was  made  in  the  form  required.*  If  a  demand  is 
necessary  to  fix  the  liability  of  sureties  on  an  under- 
taking, it  is  parcel  of  the  contract,  and  must  be  made 
before  the  commencement  of  an  action  for  the  breach  of 
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the  undertaking,  and  in  the  action  itself  it  must  be 
averred  and  proved.*  As  a  general  rule,  a  demand  of 
the  principal  debtor  is  necessary  to  render  the  guarantor 
of  the  debt  liable,  and  in  an  action  against  the  latter  a 
demand  must  be  alleged.*  In  an  action  on  a  promissory- 
note,  payable  at  a  particular  place,  it  is  not  necessary 
to  aver  or  prove  a  demand  of  payment,  as  against  the 
maker .^  A  demand  made  of  one  of  two  joint  debtors  is 
a  demand  on  botli,  and  may  be  so  pleaded.^ 

1  Moore  v.  Hudson  River  R.  R.  Co.  12  Barb.  156 ;  State  v.  Cowles, 

6  Ohio  St.  87  ;  Greenwood  v.  Curtis,  6  Mass.  634 ;  Boutwell  v.  O'Keefe, 
82  Barb.  4»4.  And  see  Bush  v.  Stephens,  24  Wend.  256 ;  Blood  v. 
Goodrich,  9  Wend.  68  ;  Glbbs  v.  Stone,  7  Mon.  B.  302  ;  Williams  v.  Ger- 
mnlne,  7  Barn.  &  C.  468.  No  averment  of  demand  Is  necessary  in  an 
action  on  a  note  payable  on  demand :  Hirst  v.  Brooks.  60  Barb.  334 ; 
Howland  v.  Edmonds,  24  N.  Y.  307 ;  Herrlck  t\  Woolverton,  41 N.  Y. 
5S1 ;  Pierce  v.  Fothergnll,  2  Blng.  K.  C.  167.  Nor  In  an  action  upon 
contract  to  pay  money  absolutely :  East  River  Bank  v.  Rogers,  7 
Bosw.  493 ;  Lake  Ontario  etc.  R.  R.  Co.  v.  Mason,  16  N.  Y.  451. 

2  Baird  v.  Walker,  12  Barb.  2n3  ;  Powers  t- .  Bassford,  19  How.  Pr. 
309:  GlUettr.  Roberts,  67  N.  Y.  28;  New  York  Car  Oil  Co.  v.  Rich- 
mond, 19  How.  Pr.  605 :  10  Abb.  Pr.  ISo ;  Simmons  v.  Lyons,  65  N.  Y. 
671 ;  Tripp  V.  Pulver,  2  llun,  611. 

3  Femer  v.  Williams,  14  Abb.  Pr.  215 ;  87  Barb.  9.  And  see 
Howards.  France,  43  N.  Y.  603  ;  Smith  v.  Tiffany,  36  Barb.  23. 

4  Carpenter  v.  Brown,  6  Barb.  147 ;  Bush  v.  Stephens,  24  Wend. 
256  ;  Lutweller  v.  LInnell,  12  Barb.  512. 

5  Morgan  v.  Menzies,  Sup.  Ct  Cal.  2  West  C.  Rep.  882.  And  see 
S.  C.  before,  60  Cal;  iML 

6  Mllllken  v.  Byerly,  6  How.  Pr.  214.  And  see  Douglass  ?».  Rath- 
bone,  5  HUl,  143  ;  Nelson  v.  Bostwick,  5  HllJ,  ^7. 

7  HUl  V.  Place,  5  Abb.  Pr.  N.  S,  18 ;  36  How.  Pr.  26  ;  48  N.  Y.  520  ; 

7  Robt.  389.  But  in  order  to  charge  the  indorser  upon  a  note  payable 
nt  a  particular  place,  the  complaint  must  contain  an  averment  to  the 
effect  that  puymont  was  demanded  nt  such  place:  Ferner  v, 
Williams,  14  Abb.  Pr.  215.  But  compare  Cutler  v.  AInsworth,  21  Wis. 
3dL 

8  Baird  v.  Walker,  12  Barb.  298;  McFarland  v.  Crary,8  Cowen, 
253  ;  Gelsler  v.  Acosta,  9  N.  Y.  227 ;  Griswold  v.  Plumb,  13  Mass.  298. 

§  22 .  Performance  of  conditions .  — Where  the  plaintifl'  *s 
right  of  action  depends  upon  the  performance  by  him 
of  a  condition  x^recedent,  he  is  bound  to  aver  a  perform- 
ance, or  some  excuse  for  the  non-performance  must  be 
duly  pleaded.^  If  an  excuse  is  relied  upon,  he  should 
aver  his  readiness  to  perform,  and  the  particular  cir> 
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cumstances  constituting  rach  excase  should  be  set 
forth."''  But  in  pleading  the  performance  of  a  condition 
precedent  under  the  Code  system,  it  is  sufficient  to 
allege  generally  that  the  party  has  performed  all  the 
conditions  on  his  part ; '  as,  in  an  action  on  a  note,  that 
payment  thereof  "  was  duly  demanded  at  maturity," 
that  it  was  "  duly  protested  for  non-payment,"  and 
that  "  notice  thereof  was  duly  given."  *  But  if  a  party 
undertakes  to  make  a  specific  allegation  of  performance, 
he  must  make  it  with  the  particularity  and  strictness 
required  by  the  rules  of  the  common  law.*  In  case  of 
mutual  conditions,  to  be  performod  by  the  parties  ai 
the  same  time,  it  is  not  sufficient  for  the  plaintiff  to  aver 
a  readiness  to  perform  on  his  part  and  a  neglect  or 
refusal  of  the  defendant  to  perform,  but  he  must  aver 
either  actual  performance  or  a  tender  of  performance 
on  his  part.*  Though  it  is  unnecessary  to  make  a 
tender  of  performance  when  it  would  be  wholly 
nugatory.^ 

1  Oakley  v.  Korton.  11  N.  Y.  25  ;  Wolfe  v.  Howes,  10  N.  Y.  197 ; 
Webb  V.  Smith,  6  Colo.  itea.  And  see  Ferris  v.  Purdy.  10  Johns.  359 ; 
Bobb  V.  MonUromery,  20  Johns.  15 ;  Ftckett  v,  Brlce,  ri  How.  Pr.  194 ; 
Jennings  v.  Moss,  4  Tex.  452  ;  Clendennan  v.  Paulsel,  3  Mo.  230  ;  Har- 
rison r.  Taylor,  3  Marsh.  A.  K.  168  :  Wilcox  v.  Cohn,  6  Blatchf.  346 ; 
Ughtfoot  V.  Cole,  1  Wis.  26  ;  Buford  v.  N.  Y.  Life  Ins.  Co.  6  Oreg.  334. 

2  Oakley  v.  Morton,  11  N.  Y.  25 ;  Smith  v.  Brown,  17  Barb.  431 ; 
Home  Ins.  Co.  v.  Dake,  43  Ind.  418 ;  Cornwell  v.  Halght,  21  K.  Y.  462. 

8  Home  Ins.  Co.  v.  Dake,  43  Ind.  413  ;  Lowry  t>.  Megee,  62  Ind. 
107;  Crawford  v.  Satterfleld,  27  Ohio  St.  421 ;  Smith  v.  Railroad  Co. 
19  Wis.  326 ;  Insarance  Co.  v.  McGookey,  S3  Ohio  St.  555 ;  Schobacher 
V.  Oermantown  etc.  Ins.  Co.  69  Wis.  8(8.  And  see  Ferrer  v.  Home 
Mut  Ins.  Co.  47  Cal.  416 ;  Mtna  Ins.  Co.  v.  Kittles,  81  Ind.  96 ;  Richard- 
son V.  North  Mo.  Ins.  Co.  57  Mo.  413. 

4  Frankfort  Bank  v.  Countryman,  11  Wis.  398 ;  Davis  v.  Barron, 
13  Wis.  227.  Settlngoutperformanceof  a  condition  precedent  in  the 
language  of  the  condition  is  sufficient :  Smith  v,  Lloyd ,  16  Qratt. 
295. 

5  Home  Ins.  Co.  v.  Duke,  43  Ind.  418.  And  see  Hatch  v.  Peet,  23 
Barb.  575. 

6  Thomas  v.  WIckmann,  1  Daly,  58 ;  Williams  v.  Healey,  3  Denlo, 
363  ;  Beecher  v.  Conradt,13  N.  Y.  108.  See  Van  Schalck  v.  Winne,  16 
Barb.  89 ;  Webb  v.  Smith,  6  Colo.  365 ;  Delaware  etc.  Canal  Co.  v. 
Penn.  Coal  Co.  50  N.  Y.  250  ;  Smith  v.  Brown,  17  Biirb  431 ;  St.  Paul 
Div.  Sous  of  Temperance  v.  Brown,  9  Minn.  157 ;  Orllfiths  v.  Hender 
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Ron,  49  Cal.  566  ;  Lewis  v.  Davis,  21  Ark.  237  ;  Sorrella  v.  McHenry,  38 
Ark.  127. 

7  Karker  v.  Haverly,  50  Barb.  79  ;  Read  v.  Lambert,  10  Abb.  Pr. 
N.  8.  428. 

§  23.  Averment  of  notice. — The  general  rule  of  plead . 
ing,  as  it  respects  the  necessity  of  averring  notice,  is  that 
when  the  matter  alleged  in  the  pleading  is  to  be  con- 
sidered as  lying  more  properly  in  the  knowledge  of 
the  party  pleading  than  of  the  adverse  party,  notice 
thereof  should  be  averred  ;  ^  but  it  is  otherwise  where 
both  parties  are  supposed  to  be  alike  cognizant  of  the 
fact.*  If,  however,  notice  is  necessary,  either  by  the 
terms  or  nature  of  the  contract,  it  is  of  the  gist  of 
the  action,  and  must  be  specially  averred,  and  without 
such  averment  no  complete  riglit  of  action  can  appear.* 
And  if  the  plaintiff  relies  upon  facts  which  excuse 
notice,  he  must  state  such  facts  in  his  complaint  or 
petition.*  Evidence  of  facts  excusing  notice  is  not 
admissible  under  a  bare  averment  of  due  notice.* 

1  Bush  V.  Critchfleld,  4  Ohio,  103 ;  Lent  v.  Padelford,  10  Mass.  238  ; 
Carlisle  i\  Cahawba  etc.  R.  R.  Co.  4  Ala.  70 ;  Slacum  v.  Pomeroy,  8 
Cranch,  221 ;  Cole  v.  Jessup,  2  Barb.  300. 

2  Cole  V.  Jessup,  2  Barb.  309  ;  Carlisle  v.  Cahawba  etc.  R.  R.  Co. 
4  Ala.  70  ;  Clough  v.  Hoffman,  6  Wend.  499. 

3  Watson  V.  Walker,  23  N.  H.  471. 

4  Garvey  v.  Fowler,  4  Sand.  665 ;  Shultz  v.  Depuy,  3  Abb.  Pr.  252. 
See  Firth  v.  Thrush,  8  Barn.  &  C.  :e7. 

6  Garvey  v.  Fowler,  4  Sand.  665.  Compare  Purchase  v.  Mattison, 
7  Duer,  687. 

J  24.  Averment  of  knowledge  or  scienter.  —  In  some 
cases,  knowledge  in  the  defendant  constitutes  the  gist 
of  the  action,  and  must  be  averred.^  Thus,  the  owner 
of  a  domestic  animal  is  not  in  general  liable  in  an  action 
for  an  injury  committed  by  such  animal,  unless  it  be 
alleged  and  shown  that  he  had  notice  or  knowledge  of 
its  vicious  propensity.^  But  as  to  animals  of  a  wild 
and  ferocious  nature,  such  as  lions,  tigers,  leopards, 
panthers,  bears,  and  the  like,  the  person  who  keeps 
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them  is  liable  for  any  damage  they  may  do,  without 
any  allegation  of  knowledge  of  their  ferocity,  on  the 
ground  that  by  nature  such  animals  are  fierce  and  dan- 
gerous.* So,  if  any  animal  commits  an  injury  whiles 
trespassing  upon  the  land  of  another,  the  owner  of  the 
animal  is  liable  without  alleging  or  proving  a  scienter.*^ 
In  an  action  for  a  deceit  in  the  sale  of  a  chattel,  where 
the  fraud  is  the  gist  of  the  action,  if  there  is  no  evidence 
of  a  scienter^  the  action  cannot  be  sustained.*  But  in 
an  action  for  a  breach  of  absolute  warranty,  it  is  un- 
necessary to  allege  a  sdetiter^  as  upon  the  representation 
of  a  warranty  the  party  is  bound  to  accountability  for 
an  unsoundness  in  the  thing  warranted,  whether  he 
knew  it  or  not.®  Allegations  of  knowledge,  when 
necessary,  should  be  positively  and  distinctly  made ;  ^ 
but  an  allegation  that  the  defendant  '*  falsely  and  fraud- 
ulently represented  "  is  held  to  sufficiently  import  a 
scienter,^ 

1  Vrooman  v.  Lawyer,  13  Johns.  a^O  ;  Tlflft  v.  TIflft,  4  Denlo,  175 ; 
Smith  V.  Causej',  22  Ala,  568  ;  Dearth  v.  Baker,  H  Wis.  73  ;  Hubbard 
V.  Uussell,  24  Barb.  404. 

2  Falrchild  v.  Bentley,  30  Barb.  147  ;  Earl  v.  Van  Alstlne,  8  Barb. 
e30 ;  Laverone  v.  Manglantl,  41  Cal.  i;iS  ;  10  Am.  Rep.  2(»J  ;  Partiow  v. 
Haggarty,  X5  Ind.  178  ;  Wormley  v.  Gregg,  65  111.  251 ;  Van  Leuven  v. 
Lyke,  1  N.  Y.  615  ;  Worth  v.  Gilling,  Law  K.  2  f.  P.  1. 

3  Van  Leuven  v.  Lyke,  1  X.  Y.  515 ;  Scrlbner  v.  Kelley,  38  Barb.  14. 

4  Van  Leuven  v.  Lyke,  I  N.  Y.  515  ;  Falrchild  v.  Bentley,  30  Barb. 
147 ;  Dickson  v.  McCoy,  3«)  N.  Y.  401 ;  Decker  i'.  Gammon,  44  Me. 
322  ;  Dunckle  v.  Kocker,  11  Barb.  :^7. 

h  Moore  v.  Noble,  53  Barb.  425 ;  36  How.  Pr.  385.  And  see  Lamb 
V.  Kelsey,  54  N.  Y.  645  ;  Weed  v.  Case,  55  Barb.  534. 

6  Moore  v.  Noble,  53  Barb.  425 ;  36  How.  Pr.  385.  But  see  Mahurin 
V,  Harding,  28  N.  H.  128. 

7  See  Spencer  v.  Southwjck,  9  Johns.  314  ;  Zabriskie  v.  Smith,  18 
N.  Y.  322. 

8  Thomas  v.  Beebe,  25  N.  Y.  224.  And  see  Eviston  v.  Cramer,  47 
Wis.  659 ;  Browne  v,  Moore,  32  Mich.  254  ;  Mead  v.  Mall,  25  Barb.  578 : 
15  How.  Pr.  347. 

§  25.  Ayerment  of  title  or  ownership. — The  plaintiff's 
title  to  or  ownership  of  the  claim  in  suit  must  in  gen- 
eral be  alleged.^    Thus,  in  an  action  to  recover  the  pos- 


20  COMPLAINT  OR  PETITION.  86 

session  of  personal  property  the  complaint  must  allege 
ownersliip,  either  general  or  special,  and  the  statement 
of  a  mere  legal  conclusion  that  the  plaintiff  is  entitled 
to  the  possession  is  not  sufficient.^  But  where  owner- 
ship in  the  plaintiff  is  once  shown,  its  continuance  is 
presumed,  and  need  not  be  alleged.'  As  it  respects 
the  ownership  of  a  note  on  which  suit  is  brought,  it  is 
sufficient  for  the  plaintiff  to  allege  that  he  is  the  holder 
and  owner  thereof,  and  a  complaint  thus  worded  will 
imply  that  he  owns  the  instrument  in  some  legal  man- 
ner of  deriving  title.*  And  ownership  of  the  note  by 
the  plaintiff  is  sufficiently  shown  by  alleging  its  mak- 
ing, indorsement,  and  delivery  to  him  before  maturity, 
for  a  valuable  consideration ;  ^  an  allegation  that  he  is 
the  owner  and  holder  is  unnecessary.*  In  an  action 
by  an  assignee  in  bankruptcy  to  recover  the  assets,  it 
is  sufficient  to  allege  that  the  plaintiff  owns  the  prop- 
erty.' If  a  general  fact  or  result,  such  as  ownership  of 
land,  is  pleaded,  and  also  the  special  facts  by  which  such 
result  is  reached,  and  the  facts  do  not  support  the  result, 
the  facts  will  control ;  ^  a  general  allegation  of  owner- 
ship, dependent  on  such  facts,  will  not  supply  the  defect, 
although  such  allegation  would  have  been  a  sufficient 
averment  of  title  in  the  absence  of  the  particular  facts.' 

1  See  Palmer  v.  Smedley,  6  Abb.  Pr.  205 ;  23  Barb.  408.  The  com- 
plaint should  distinctly  disclose  the  plaintiJi  's  interest  in  the  subject- 
matter  :  Wright  v.  Field,  W  How.  Pr.  117. 

2  Beckwith  v.  Phillis,  15  Wis.  223 ;  Tandle  v.  Cram,  13  Ean.  344  ; 
Baker  v.  Cordwell,  6  Colo.  199 ;  St.  Louis  etc.  R.  R.  Co.  v.  Hetch,  m 
Ark.  357;  Stickney  V.  Smith,  5  Minn.  486  ;  Scofleld  v.  Whitelegge,  49 
N.  Y.  259  ;  12  Abb.  Pr.  N.  S.  320;  Thompson  v.  Strauss,  29  Hun,  256 ; 
Wright  V.  Field,  64  How.  Pr.  117.  And  see  N.  Y.  Code  Civ.  Proc. 
i  1720.  But  a  general  averment  of  ownership  in  the  complaint  is  suf- 
ficient :  Stall  V.  Wilbur,  77  N.  Y.  162 ;  Heine  r.  Anderson,  2  Duer,  318  ; 
Malcolm  v.  O'Reilly,  89  N.  Y.  156 ;  14  Jones  &  S.  222 ;  Berney  v.  Drexel, 
63  How.  Pr.  471,  475;  Sturman  v.  Stone,  31  Iowa,  115;  Simmons  v. 
Lyons,  55  N.  Y.  671 ;  Barclay  v.  Quicksilver  Min.  Co.  6  Lans,  25.  A 
complaint  for  conversion,  alleging  the  plaintiff's  ownership  in  the 
present  tense  only,  Is  bad :  Smith  v  Force,  31  Minn.  119. 

3  Taylor  v.  Corbiere,  8  How.  Pr.  385 ;  Jaeger  v.  Hartman,  13  Minn. 
55  ;  "Van  Rensselaer  v.  Bonesteel,  24  Barb.  365.  Compare  Brevoort, 
V,  Brevoort,  8  Jones  <ft  S.  211. 
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4  Mechonlct^*  Bank  v.  Straiton,  36  How.  Pr.  190  ;  5  Ahb.  Pr.  N.  S.. 
11  ;  Holsteln  v.  liice,  IS  How.  Pr.  1 ;  Prln^le  v.  Caruthers,  15  ]((.  Y. 
435. 

ft  Farmers*  etc  Bank  v.  Wadswortli,  24  N.  Y.  547.  And  see- 
Billings  t).  Jaue,  11  Barb.  620  ;  Conn.  Bank  v.  Smith,  17  How.  Pr.  487;. 
Tborp  V.  Keokak  Coal  Co.  4S  N.  Y.  2o8 ;  Hoa«  v.  Mendenhall,  19  Minn.- 
Siw  ;  Kubelman  v.  McNlcbol,  13  Mo.  App.  6S4. 

6  Keteltas  v.  Myers,  19  K.  Y.  231. 

7  Dabbmanv.  White,  48  CaL  4361 

8  Pinney  v,  Fridley.  9  Minn.  84.  And  see  Armour  Bros.  Banking' 
Co.  V.  RUey  Co.  Bank,  30  Kan.  163. 

9  PInney  v.  Fridley,  9  Minn.  34.    So  where  a  compluint  in  aw 
action  to  recover  personal  property  contains  the  usual  allegations 
of  such  a  pleading,  and  adds  speOlHc  facts'  exhibiting  the  naCaj^e  of  . 
the  plaintiff's  titie,  the  specific  facts  will  be  looked  to  as  determining 
the  plaintiff's  right  to  recover :  Reynolds  v.  Copelaud,  71  Xud.  421 

2  86.  Pleading  oontraots.— A  complaint  whioh  shows 
the-making  of  a  contract  between  the 'plaintiff  and  the- 
defendant,  and  its  violation  by  the  defendant,  and 
alleging  the  amount  of  damages  resulting  therefrom  to 
the  plalntilf,  for  which  he  asks  judgment,  contains  the 
essential  elements  of  a  good  cause  of  action.^  Either 
the  substance  of  the  contract  must  bo  correctly  set 
forth  in  the  complaint  or  the  contract  itself  must  be  set 
forth  in  its  precise  words.'  But  if  a  contract  contains 
several  distinct  agreements,  it'  is  only  necessary  to  set 
forth  that  portion  of  the  contract  which  is  complained 
of  as  being  broken,^  and  it  may  be  stated  according  to 
its  legal  efifect.^  The  complaint  need  not  set  out  any 
facts  except  such  as  are  material  to  the  plaintiff's  cause 
<^  action.^  If  the  contract  has  been  modified  or  altered 
by  a  subsequent  agreement  between  the  parties,  the 
plaintiff  must  set  forth  the  contract  as  altered,  without 
noticing  the  terms  of  the  original  contract  .<^  And  if  the 
original  contract  has  been  wholly  superseded  by  a 
subsequent  one,  the  latter  only  should  be  set  forthJ 
In  pleading  the  breach  of  a  contract,  the  facts  con- 
stituting the  breach  must  be  averred.^  It  is,  however, 
sufficient  to  assign  a  breach  in  the  words  of  the  con- 
; tract,  either  negatively  or  affirmatively,,  or  in.  words 
Boons  Plkad.  —  4. 
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co-extensive  with  the  import  and  effect  of  the  contract.' 
Nor  will  the  court  require  the  breach  to  be  set  out  in 
detail,  where  it  can  be  averred  generally.*®  Where  the 
plaintiff  in  an  action  has  fully  performed  an  express 
contract  on  his  part,  he  may  state  his  cause  of  action  for 
the  recovery  of  the  amount  due  liim,  substantially  in 
CiG  form  of  the  indebitatus  (Maumpsit  count  at  common 
law." 

1  Wolf  V.  Schofleld,  as  Ind.  175.  And  see  Estes  v.  F&rnham,  11 
Minn.  434 ;  Uayden  ti.  oteadmun,  3  Greg.  doO ;  ];ion^ttW  v.  Kmmerson, 
3  Greg.  433. 

2  Fairbanks  v.  Bloomfleld,  2  Duer,  .^9 ;  Adams  t'.  Mayor  etc.  4 
X»uer,  2»5  ;  btack  v.  Heath,  4  Smith,  E.  I>.  U5 ;  I  Abb.  Pr.  iiiii  ;  Alfaro 
V.  Davidson,  8  Jones  <6  H.  87 ;  Scodc^ird  v.  Treadweli,  26  Cal.  294 ; 
Joseph  V.  Holt,  37  Cal.  253.  Compute  Crawford. v.  Satterfleld,  27 
Ohio  St.  421. 

3  Estes  V.  Fftrnham,  11  Minn.  434 ;  Williams  v.  Healey,  3  Denio, 
363 ;  Suudford  v.  Ualsey,  2  I>enlo,  235 ;  Rollins  v.  St.  Paul  Lumber 
Co.  21  Minn.  5 ;  Dorrington  v.  Myer,  8  Neb.  211 ;  Crawford  v.  Satter- 
field,27  Ohio  &t  421 ;  Detroit  etc.  R.  B.  Co.  v.  Forbes,  30  Mich.  165 ; 
McCampbell  v.  Vastiue,  10  Iowa,  538. 

4  Brown  v.  Champlin,  66  N.  Y.  214  ;  Estes  v.  Farnbam,  11  Minii. 
4M  ;  Joseph  v.  Holt,  o7  Cui:  253. 

5  Rollins  V.  St.  Paul  Lumber  Co.  21  Minu.  5. 

6  Smith  V.  Brown,  17  Barb.  431  ;  Baldwin  v.  Munn,  2  Wend.  399. 

7  Chesbroughr.  Nejv  York  etc.  R.  R.  Co.  13  How.  Pr.  557;  26 
Barb.  9. 

8  Schenck  v.  Naylor,  2  Duer,  673  ;  W^ard  v.  Hogan,  11  Abbi  N.  C. 
478 ;  Branham  v.  Johnson, 62  Ind.  259 ;  Marie  v.  Garrison,  13  Jonetf  &  S. 
157;  Whltehill  v.  Shickle,  43  Mo.  537;  Seely  v.  Hills,  44  Wis.  4»4 ; 
Moore  v.  Besse,  30  Cal.  570 ;  Saxonla  etc.  Co.  v.  Cook,  7  Colo.  569, 575. 

9  Jones  County  v.  Sales,  25  Iowa,  25  ;  Brown  v.  Stebbins,  4  Hill, 
154. 

10  Rowland  v.  Phalen,  1  Bosw.  43;  Debenham  v.  Chambers,  8 
Mees.  &  W.  128.    And  see  Schurtz  v,  Kleiumeyer,  36  Iowa,  392. 

11  Farron  v.  Sherwood,  17  N.  Y.  227  ;  Ludlow  v.  Dole,  62  N.  Y.  617 ; 
Higgins  V.  Newtown  etc.  R.  K.  Co.  66  N.  Y.  004 ;  8  Huii,6U  ;  Larson  v. 
Schmaus,  31  Minn.  410. 

§  27.  Attaching  copy  of  iiiftnimentaanhibiU — Accord- 
ing to  the  common-law  form  of  pleading,  the  plaintiff 
•in  an  action  founded  upon  a  deed  or  other  instrument 
,was  ,nbt  bound  to  file  the  instrument,  and  could  only 
•be  made  to  produce  it  for  the  inspection  of  the  de- 
fendant, and  to  furnish  him  a  copy  of  it,  upon  his 
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prayer  of  oi/er  of  the  instrument.^  A  substitute  for  the- 
oomuion-law  prayer  of  o^/er  is  found  under  the  Code- 
system,  in  the  requirement  that  where  a  fjleading  ij 
founded  on  a  written  instrument,  the  original  or  a  copy 
thereof  must  be  filed  w^ith  the  pleading.^  The  party 
relying  on  a  deed  or  other  Writing  should  file  the 
instrument  with  the  complaint  or  petition,  and  may  be 
required  to  do  so  upon  motion  of  the  opposite  par^y.^ 
But  it  is  not  good  pleading  to  copy  the  written  instru- 
ment into  the  pleading,  nor  to  attach  a  copy  making  it 
a  part  of  the  pleading.^  The  copy  attached  and  filed 
with  the  complaint  or  petition  forms  no  part  of  the 
pleading.^  And  matters  of  substance  necessary  to  be 
alleged  in  a  complaint  cannot  be  omitted,  and  the  de- 
feet  supplied  by  reference  to  an  exhibit  attached  to  the 
complaint/  If  a  copy  of  a  written  instrument  is  not 
attached  and  filed  with  the  pleading  as  required,  the 
reason  thereof  must  be  shown  in  the  pleading,  and  the 
sufficiency  of  the  reason  for  the  omission  is  to  be 
decided  by  tke  court,  ^nd  does  not  affect  the  merits  of 
the  action^  The  loss  or  destruction  of  the  instrument 
lis  a  sufiicient  excuse  for  the  omission ;  ^  and  so  if  the 
instrument  was  in  the  defendant's  possession,  and  he 
refused  to  surrender  it.*  But  the  fact  that  a  note  is 
held  by  a  third  party  is  not  a  good  reason  for  the 
omission  to  file  it  with  the  pleading.^<^ 

1  See  Qould  Pleading,  ch.  8,  {{  34,  35 ;  Egan  v.  Tewkesbury, 
32  Ark.  43 ;  Mempliis  Medical  College  v.  Newton,  2  Handy, 
16& 

2  Egan  v.  Tewkesbury.' 82  Ark.  43 ;  Brown  v.  State.  44  Ind.  222  ; 
Ashley  v.  Foreman,  85  Ind.  55 ;  Crawford  v.  Satteriield,  27  Ohio  at. 
421;  McCormlck  Harvesting  Machine  Co.  v.  Glidden,  M  Ind.  447; 
Higbt  V.  Taylor,  97  Ind.  392. 

3  Egan  v.  Tewkesbury,  32  Ark.  43 ;  Dorrlngton  v.  Meyer,  8  Neb. 
211 ;  Andrews  v.  Alcorn,  13  Kan.  351 ;  Calvin  v.  istate,  12  Ohio  St.  6U. 
In  some  States  the  omission  to  file  is  ground  of  demurrer  :  Brown  r. 
State,  44  Ind.  222 ;  Smith  v.  McLean,  24  Iowa,  322 ;  Dyer  v.  Murdoch, 
38  Mo.  224. 

4  McCampbell  v.  Vastine,  10  Iowa,  538 ;  Crawford  v.  Satterfield, 
27  Oblo  St.  421. 
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5  Larimore  v.  Wells,  29  Ohio  8t  13^  But  see  Borrells  v.  McHenry, 
:38  Ark.  1S4.  The  instrument  should  be  deslgaated  in  some  wuy  so*  as 
ito  be  identified,  but  if  it  follows  the  pleading  it  will  be  presumed  to 
•be  the  instrument  referred  to :  McCormicK  Harvesting  Machine  Co. 
■V.  Glidden,  M  luid.  447.  And  see  Hill  v.  Mayo,  7'6  Ind.  cSI ;  Carper  v. 
iKitt,  71  Ind.  24. 

6  City  of  Los  Angeles  v,  Signoret,  60  Cal.  298 ;  Brooks  v.  Paddock, 
)6Ck>lo.  'M,  And  see  Buck  v.  Fisher,  2  Colo.  185 ;  Bowling  v.  McFarland, 
38  Mo,  464;  Gebhard  v.  Gardner,  12  Bush,  iUo;  Hill  v.  Barrett,  14 
Mou.  B.  67.         « 

■'7  Larimore  v.  Wells^,29  Ohio  Bt.  18.  Objection  to  the  omission 
must  be  taken  before  trial :  Kingsbury  v.  Buchanan,  11  Iowa,  387  • 
J^osler  V.  Hunt,  18  Iowa,  212. 

8   Sargent  v.  "Railroad  Co.  8S  Ohio  St.  44% 

'9   Larimore  v.  WeUs,290hio  St.  13. 

10    Dyer  V.  Murdoch,  38  Mo.  224. 


^  28.  PloRdiiig  inttnunent  for  pfl^jrmfliit  of  money. — 
Where  a  cause  of  action  is  founded  upon  an  instruiuent 
for  the  unconditional  payment  of  money  only,  it  is 
sufficient  for  a  party  to  set  forth  a  copy  of  the  instru- 
ment, and  to  state  that  there  is  due  to  him  thereon  from 
the  adverse  party  a  specified  sum,  which  he  claims.^ 
Such  an  allegation  is  equivalent  to  setting  forth  the 
instrument,  according  to  its  legal  effect.^  But  the 
instrument  so  set  forth  must,  upon  its  face,  be  a  com- 
plete, valid,  and  binding  obligation  ;  >  and  where,  upon 
Its  face,  the  instrument  is  incomplete  and  invalid,  and 
facts  are  not  i^tated  in  it  which  need  to  appear  in  order 
to  show  its  validity,  such  other  facts  must  be  alleged.* 
So  where  the  liability  of  the  party,  by  the  terms  of  the 
instrument,  was  conditional,  and  depended  upon  out- 
side facts,  those  facts  must  be  averred.^  It  is  not  neces- 
sary that  the  instrument  set  forth  should  contain  an 
express  promise  to  pay ;  <>  it  is  enough  that  it  be  one 
from  the  production  of  which,  and  proof  of  its  execution, 
the  law  implies  such  a  promise.^  So,  in  an  action  on  a 
promissory  note,  whether  the  plaintiff  be  an  original 
party  to  the  note  or  not,  the  extrinsic  facts  which  show 
his  right  or  title  to  the  note  need  not  be  expressly 
averred ; '  the  allegation  of  title  is  implied  in  the  state- 
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ment  that  there  is  due  to  him  a  specific  amount  on  the 
note,  which  he  claims.'  An  action  to  foreclose  a  mort- 
gage given  to  secure  the  amount  due  uxK>n  a  bond, 
and  for  a  sale  of  the  mortgaged  premises,  is  not  an 
action  upon  an  instrumeBtfor  the  payment  of  money 
only,  and  pleading  by  copy  is  not  therefore  allowable 
in  such  case.^^  So,  an  agreement  of  separation  between 
husband  and  wife,  which  contains  a  stipulation  for  the 
payment  to  a  trustee  of  a  sum  for  the  wife's  support,  is 
not  an  instrument  for  the  payment  of  money  only,  and 
to  set  forth  an  agreement  of  this  character  in  extenso, 
and  declare  a  breach  of' it  for  failure  to  pay,  is  not  good 
pleading."  All  facts  by  way  of  inducement  should 
be. pleaded,  to  enable  the  court  to  decide  whether  or 
not  a  prima  facie  case  is  presented."  And  it  is  held, 
that  the  transcript  of  a  judgment  is  not  an  instru- 
ment for  the  unconditional  payment  of  money  only, 
which  may  be  made  part  of  the  complaint  or  petition 
by  reference." 

*1  N.  Y.  Code  Civ.  Proc.  {  534 ;  Ohio  Kev.  Stats.  1 5086  ;  Tooker  r, 
Arnoiyc,  76  N.  Y.  807 ;  Keteltas  v,  Myers,  19  N.  Y.  IJl ;  PrlnUJe  v, 
Garutbers,  15  N.  Y.  425;  N.  C.  Codo.jna;  Neb.  Cod&,  i  123;  Kan. 
Code,  1 123 ;  Wis.  Bev.  Stats,  ch.  125,  {  M,  An  Instmmcnt  in  a  foreign 
language  may  be  so  set  fortb  In  that  language:  Nourny  v,  Bubosty, 
12Abb.Pr.  m 

2  N.  Y.  Code  Civ.  Proc.  {  534.  And  see  Bank  of  Geneva  v.  Qullck, 
8  How.  Pr.  51. 

3  Broome  *>.  Taylor,  78  N.  Y.  684.  And  see  Spear  v.  Downing,  22 
How.  Pr.  30 ;  12  Abb.  Pr.  437  ;  34  Barb.  522. 

4  Broome  v,  Taylor,  76  N.  Y.  584 ;  Spear  v.  Downing,  34  Barb. 
522 ;  22  Kow.  Pr.  30 ;  12  Abb.  Pr.  437. 

5  Tooker  v,  Amonx,  78  N.  Y.  3OT.     ' 

6  Burke  V.  Oakley,  12  Hun,  637. 

7  Burkev.  Oakley,  12  Hun,  637. 

8  Sargent  v.  Ballroad  Co.  32  Ohio  St.  449 :  Prindle  v.  Carathers,  15 
K.  Y.  42S.  But  compare  Conkltng  v,  Oandall,  1  Keyes,  228 ;  4  Abb. 
Ct.  App.  422;  Woodruff  v.  Leonard,  )  Hun,  632;  Marshall  v.  Bock- 
wood,  12  How.  Pr.  462  ;  Alder  v.  Bloomlngdale,  1  Duer,  COl ;  Cottrell 
V.  Oonklla,  4  Duer,  45. 

9  Sargent  v.  B^lroad  Co.  32  Ohio  St  449.  Compare  Spears  v. 
Bond,  79  MO.  467. 

10   Peyser  v.  lilcCormack,  7  Hun,  300. 
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11  Dupre  V.  Rein,  7  Abb.  N.  C.  256. 

12  Dupre  v.  Rein,  7  Abb.  N.  C.  25fl. 

13  Memphis  Medical  College  v.  Newton,  2  Handy,  163 ;  Wyant  v. 
Wyant,  33  Ind.  43  ;  Mull  v.  McKnlght,  67  Ind.  525 ;  Hopper  v.  liUcas, 
86  Ind.  43. 

§  29.  Pleading  privitte  stetntes. — Courts  are  bound 
to  take  judicial  notice  of  a  general  or  public  statute, 
and  the  public  laws  of  a  State  need  not  therefore  be 
pleaded.^  But  a  private  or  special  statute  will  .not  be 
judicially  noticed  by  the  court,  unless  it  be  specially 
pleaded.'^  Though  it  is  said,  that  a  private  statute 
which  is  recognized  in  a  public  act  need  noi  be  sj^ecially 
pleaded,  but  will  be  judicially  noticed.'  In  pleading  a 
private  statute,  or  a  right  derived  therefrom,  it  is  in 
general  suffiicient  to  refer  to  the  statute  by  its  title  and 
the  day  of  its  passage,^  or  to  designate  it  in  some  other 
manner  with  convenient  certainty,  without  setting 
forth  any  of  its  contents.*^  A  city  ordinance  will  not  be 
judicially  noticed,*  and  it  has  been  held,  that  where  it 
becomes  necessary  to  plead  a  city  ordinance,  a  mere 
reference  to  it  by  number,  title,  and  date  of  enactment 
is  not  sufficient ;  ^  and  that  it  must  be  set  forth  in  tho 
pleading  as  any  other  fact  of  which  the  courts  take  no 
judicial  notice.^  But  a  city  court  may  properly  take 
judicial  notice  of  the  ordinances  of  the  city.*  Where 
the  right  of  action  depends  upon  the  statute  of  another 
State,  the  statute  must  be  averred  in  the  same  manner 
as  other  facts.^®  ■  And  as  a  general  rule,  when  any 
statute  is  pleaded  which  sanctions  a  defense  or  gives  a 
right,  it  is  sufficient,  and  is  said  to  be  the  safest  course, 
to  follow  the  words  of  the  statute.^^ 

1  {  12,  ante  ;  McHarg  v.  Eastman,  35  How.  Pr.  203 ;  7  Bobt  137. 

2  i  12,  ante;  Railway  Co.  v.  Moore, -33  Ohio  Bt.  384;  Bretz  v. 
Mayor  etc.  35  How.  Pr.  130  ;  4  Abb.  Pr.  N.  S.  iW3  ;  G  Robt  325. 

3  Webb  V.  Bidwell,  15  Minn.  479.    And  see  Flanlgen  v.  Washtng- 
.ton  Ins.  Co.  7  Pa.  St.  306. 

4  .RailwayCo.  v.  Moore,  33  Ohio  St.  384 ;  Atchison  etc.  R.  R.  Co.  v, 
Blackshirc,  10  Kan.  477  ;  Territory  v.  Virgmla  Road  Co.  2  Mont.  96. 
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6  N.  Y.  Code  av.  Proc.  }  530. 

«  Porter  v.  Waring,  69  N.  Y.  250 ;  Lucker  v.  Comnionw.  4  Bash, 
440.    And  see  i  12,  ante. 

7  Pomeroy  v.  Lappcns,  9  Oreg.  363. 

8  Pomeroy  v.  Lappens,  9  Oreg.  303.  And  see  People  v.  Mayor  etc. 
7  How.  Pr.  81 ;  Hacker  v.  Mayor  «tc.  17  Wend.  199.  Compare  Beman 
V.  Tagnot,  6  Band.  153. 

9  State  V.  Lelber,  11  Iowa,  407. 

to  Seymour  v.  Stargess,  20  N.  Y.  134  ;  Evans  v.  Reynolds,  82  Ohio 
St.  168;  Devosav.  Gray,  22  Ohio  St.  169  ;  Throop  v.  Hatcli,  3  Abb.  Pr. 
23 ;  Boots  v,  Merriwether,  8  Bush,  397 ;  Hoyt  v.  McNeil,  13  Minn.  380. 

ill  Cole  V,  Jessup,  10  N.  Y.  96 ;  10  How.  Pr.  516 ;  Ford  v.  Babcock,  2 
Sand.  518.  And  see  Mann  v.  Corrigan,  28  Kan.  liM.  Compare  Fuqus 
V,  Ferrell,  80  Ky.  69  ;  Austin  v.  Goodrich,  49  N.  Y.  266. 

2  80.  Pleading  a  jadgment. — In  pleading  a  judgment, 
or  other  determination  of  a  court*  or  officer  of  special 
Jurisdiction,  it  is  not  necessary  under  the  Code  system 
to  state  the  facts  conferring  jurisdiction,  but  the  judg- 
ment or  determination  may  be  stated  to  have  been 
duly  given  or  made.^  If  that  allegation  is  contro- 
verted, the  party  pleading  must  establish  on  the  trial 
the  facts  conferring  jurisdiction."  An  averment  that 
the  judgment  was  duly  rendered  is  not  an  averment 
that  it  was.  duly  "given  or  made,"  nor  its  equivalent, 
and  is  not  sufficient  under  the  above  provision.'  Nor 
is  it  sufficient  simply  to  allege  that  judgment  was 
entered;*  the  word  "duly,''  in  this  relation,  has  an 
essential  and  important  meaning,  and  can  hardly  be 
dispensed  with.*  So  the  above  provisions  are  confined 
to  judgments  of  inferior  tribunals,*  and  it  is  doubtful 
whether  they  have  any  application  to  foreign  judg- 
ments, or  judgments  of  the  courts  of  sister  States.' 
And  it  is  held,  that  a  complaint  on  a  foreign  judgment 
must  either  aver  the  fact  of  the  existence  of  a  general 
jurisdiction  in  the  court  where  the  judgment  was  ren- 
dered, or  of  a  limited  jurisdiction  which  extended  to 
the  cause  of  action  for  which  the  judgment  was 
recovered,  and  also  that  the  court  had  or  obtained 
jurisdiction  of  the  person  of  the  defendant.' 
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1  N.  y.  Code  Civ.  Proc.  }  6S2 ;  Chemung  Canal  Bank  v.  Jadson,  8 
N.  Y.  254 ;  CaL  Code  Civ.  Proc.  {  45Q ;  CaUlgan  t;.  SOidebaker,  67  Mo. 
872.  Compare  Dick  v.  Wilson,  10  Oreg.  490 ;  JoUey  v,  Foltz,  84  OaL 
821 ;  Territory  v.  Cox,  3  Mont.  197 ;  Jonea  f.  Terry,  48  Ark.  2J0. 

2  N.  Y.  Code  Civ.  Proc.  {  632 ;  CaL  Code  av.  Proc.  {  458. 
8    Young  «.  Wright,  C2  Cftl.  407.. . 

4    Hunt  V,  Butcher,  13  IIow.  Pr.  638. 

6  Hunt  V.  Dutcher,  13  How.  Pr.  538.  And  see  Livingston  v.  Oak* 
smith,  13  Abb.  Pr.  183;  Manley  v.  B.a8Slga,  13  Hun,  288. 

6  Cruyt  v.  PhUlIps,  7  Abb.  Pr.  205 ;  1«  How.  Pr.  120.  The  lurisdlc- 
tion  of  other  courts  is  presumed  and  need  not  be  alleged:  Cnerauug 
Canal  Bank  v.  Judson,  8  N.  Y.  254. 

7  De  Nobele  v.  Lee,  61  How.  Pr.  272  ;  15  Jones  <&  S.  872  ;  Hollister 
V,  Hollister,  10  How.  Pr.  532 ;  Karns  v.  Kunkle,  2  Minn.  813 ;  ICronbcrg 
V.  Elder,  18  Kan.  160.  But  compare  Halstead  v.  Black,  17  Abb.  Pr. 
227. 

8  McLaughlin  V.  Nichols,  13  Abb.  Pr.  244.  Compare  Bruckman  t*. 
Taussig,  7  Colo.  66L 

2  81.  Aveorxnent  of  corporate  eziBtenco. — The  bringing 
of  an  action  in  a  name,  purporting  to  be  that  of  a  cor* 
poration,  is  held  to  be  a  sufficient  averment  of  the 
plantiff  s  corporate  existence,  and  an  allegation  in  tlie 
complaint  or  petition  that  the  plaintiff  is  a  corporation 
is  not  necessary.^  The  pleader  is  not  required  to  allege 
every  fact  necessary  to  the  existence  of  the  corpora- 
tion, either  generally  or  specifically.*  And  even  in  an 
action  by  a  foreign  corporation,  the  complaint  need  not 
state  the  act  of  incorporation,  or  the  title  of  the  act,  or 
date  of  its  passage,  though  it  is  necessary  to  aver  that 
it  is  a  corporation,  and  to  show  the  State  or  country  to 
which  it  belongs ;  ^  and  so  in  an  action  against  a  foreign 
corporation.*  But  in  an  action  against  a  domestic  cor- 
poration, it  is  not  necessary  to  allege  in  the  complaint 
that  the  defendant  is  a  legally  organized  corporation.^ 
So,  in  an  action  agaipst  a  municipal  corporation,  de- 
scribed by  its  corporate  name,  it  is  not  necessary  to 
aver  in  the  complaint  that  the  defendant  is  a  body 
corporate,  since  the  court  will  take  judicial  notice  of 
that  fact,  and  of  the  identity  of  the  defendant  as  such 
corporation.' 


^ 


g?.'r^ 


CaL  Steftm  NaT.  Co. «.  Wright,  B  ral.  Ml ;  Ilcnderaon 
Ser,OOMo.£U. 

I   Conn.  Bsnlc  o.  Smith,  IT  How.  Pr.  48T ;  0  Abb.  Fr.  inS ;  N 
Code  CIt.  Proe.  i  177i;  Qortoii  Slemncr  Co.  v.  WmfiJ.nl.  9  Uv.  P 

aUcblDe  Co.  c.  Uoore,  t'oafoU,  JM.      '  '       ' 

4   Conn.  Bunk  tt.  Smith.  IT  How.  Pr.  43T :  D  Abb.  Pr.  Iffi  i  N 
CodBClT.  Prac.  (ITTS. 

t  Btoddardii.OnoDdBn  Annual  Conference,  12  Barb.  m:P 
nix  BviK  V.  Daanell.MN.  Y.  tlO;  Sal<^m flrav?!  Rood  ivPcnn 
tan,  IB  Ind.  IIS;  Odd  FcUows'  Build.  Asnoc,  v.  Kogan,  H  Aik. 
Id  an  acUon  against  a  corporation  la  New  Vork,  tbe  complaint  inuHt 
now  aver  that  (he  dofendant  la  a  corporation,  and  muHt  BtalA 
wh«tbcT  It  Is  a  domestic  or  a  foreign  corpoRMion,  and  If  t^elaltcr, 
the  BtaCe,  country,  or  pmrnmcnt^r  or  under  whoH  laws  It  iris 
created.  But  it  nofd  not  set  forth  or  specially  refer  Id  any  act  or 
piQCeedTng  bTor  ander-wtil'-h  ttio  enrTioninDn  won  created:  ».  Y. 
Code  ClT.  Froc  1 1715.  See  Plimpton  e.ltlielow,  3  Clr.  Proc  R.  ISL 
i  Cltr  of  Seima  v.  PerSlns,  »t  Ala.  I« :  aty  Coonell  r.  Wright, 
nAlB.1il:  tetwnoDv.  Oitfaii,4tN.  U.W3.  See  Boltoa  V.  Cleveland, 
»  Ohio  St.  3191 

{  SX.  Avermstttof Ispr«HmUiUT»olUTMtBr. — Whenthe 
plaintiff  Hues  in  tt  representatlvo  capacity,  as  executor, 
administrator,  guardian,  ond  tbe  like,  and  lila  right  to 
sue  arises  only  from  such  representative  eliaraoter,  tlio 
mere  statement  in  the  caption  that  ho  occupies  sucli  a 
portion  will  not  diapenae  with  an  allegation  of  that 
fact  in  the  body  of  the  complaint  or  petition.'  The  right 
to  tbe  character  In  whicli  Che  party  sues  In  sucb  caso 
becomes  one  of  the  ^ts  apon  which  hia  action  do- 
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pends,  and,  like  other  material  facts,  it  must  be  alleged 
in  the  body  of  the  pleading,  and  stated  in  an  issuable 
form.*  Thus,  one  who  sues  as  executor  or  adminis- 
trator, although  he  need  not  make  profert  of  letters 
testamentary  or  of  administration,  must  aver  in  a  direct 
and  issuable  form  that  he  is  an  exeeutqr  or  adminis- 
trator.' So,  where  plaintifi's  sue  as  partners,  their  right 
to  sue  as  such  depends  upon  the  existence  of  a  partner- 
ship, which,  therefore,  is  an  issuable  fact,  and  must  be 
alleged  in  the  body  of  the  complaint.*  Where  one 
sues  as  executor,  he  must  aver  his  appointment  and 
title  as  such  in  particular,*  or  where  an  action  is  brought 
to  recover  a  debt  due  or  from  a  testator,  an  allegation  is 
necessary,  showing  the  appointment  of  the  executor  or 
administrator  as  such,  with  all  the  necessary  details  to 
make  that  fact  apparent.*  But  in  an  action  upon  an 
instrument  given  by  an  executor  or  administrator  as 
such,  it  is  unnecessary  to  allege  the  time  and  manner 
of  his  appointment.^  It  is  sufficient  simply  to  allege 
that  the  defendant  is  executor,  etc.* 

1  BischofT  v.  Blease,  20  S.  C.  460  :  Hallett  v.  Harrower,  33  Barb, 
637 ;  Grantmon  v.  Thrall,  44  Barb.  173  ;  Bangs  v.  Mcintosh,  23  Barb, 
fi92  ;  Dayton  v.  Connah,  18  How.  Pr.  826  ;  Mcara  v.  Holbrook,  20  Ohio 
St.  137 ;  Mansean  v.  Mueller,  45  Wis.  430.    And  see  i  0,  atite, 

2  BischoflT  V.  Blease,  20  S.  C.  460  ;  Forrest  v.  Mayor  etc.  13  Abb. 
Pr.  350.  If  the  capacity  In  which  the  plaintiff  sues  appears  In  the 
body  of  the  complaint.  It  is  sutHcient  though  It  does  not  appear  in  the 
title :  Cordler  v.  Thompson,  8  Daly,  172.  And  see  Stilwcll  t».  Carpen- 
ter, 62  N.  Y.  639 ;  2  Abb.  N.  C.  238;  State  v,  Bartlett,  68  Mo.  581 ;  Patter- 
son V,  Copeland,  52  How.  Pr.  460. 

8  Chamberlain  v.  Tlner,  31  Minn.  371 ;  Beers  v.  Shannon,  73  N.  Y. 
292 ;  Fowler  v.  Wcstervolt,  17  Abb.  Pr.  53 ;  40  Barb.  374  ;  <nimore  v. 
Morris,  13  Mo.  App.  114  ;  Sheldon  v.  Hoy,  11  How.  Pr.  U  ;  Hoadlee  v. 
Cloud,  51  Mo.  301 ;  Mayes  v.  Turley,  60  Iowa,  407 ;  £ans  v.  Sxchauge 
Bank,  79  Mo.  182. 

4  Bischoff  V.  Blease,  20  S.  C.  460.  And  see  Hancock  v.  Hintrager, 
60  Iowa,  374. 

5  See  Klngsland  v.  Stokes,  58  How.  Pr.  1 ;  61  How.  Pr.  434 ;  Dial  r. 
Tappan,  20  S.  C.  167 ;  Wheeler  v.  Dakhi,  12  How.  Pr.  537. 

6  Klngsland  v.  Stokes,  61  How.  Pr.  4f>4.  Compare  Sheldon  v.  Hoy, 
11  How.  Pr.  11 ;  Harte  t>.  Houchin,  60  Ind.  327  ;  Hallcclc  v.  Mixer,  16 
Cal.  574 ;  Lucas  v.  Todd.  28  Cal.  182 ;  Dial  v.  Tappan,  20  S.  C.  167 ; 
Outridge  v.  Vanatta,  27  Onlo  St.  866. 
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7  Klngsland  v.  Stokes«  61  How.  Pr.  4M  ;  Kingsland  v.  Borst,  14  N.  Y. 
"Week.  Dlj?.  114  ;  26  Hun,  153  ;  Skelton  v.  Scott,  18  Hun,  375.  And  gee 
Yates  V.  Hoffman ,  5 Hun ,  llo ;  Austin  v.  Mu  n roc,  4  Lans.  67 ;  47  N.  Y.  360. 

8  Holliday  v.  Fletcher,  2  Raym.  Ld.  10, 15.  And  see  Mattlfion  v. 
Childs,  a  Colo.  7». 

}  88.  Demand  of  relief  or  judgment. — The  plaintiff,  in 
his  complaint  or  petition,  is  to  demand  the  relief  or 
judgment  ^  to  which  he  supposes  himself  entitled ;  but 
this  demand  I  constitutes  no  part  of  the  issues  to  be 
tried.*  He  is  not  confined  to  one  kind  of  relief,  but 
may  demand  any  kind  of  relief  to  which  he  ^eupposes 
himself  entitled,  the  defendant  having  nothing  to  do 
with  the  form  of  the  relief  demanded.'  And  a  plaintiff 
should  not  be  turned  out  of  court  when  an  answer  has 
been  interposed,  because  he  has  prayed  for  too  much 
or  too  little,  or  for  wrong  relief.*  But  the  relief  to  be 
granted  must  be  consistent  with  the  case  made  by  the 
complaint.^  And  no  recovery  can  be  had  upon  a  cause 
of  action  not  pleaded,  even  where  issue  is  joined  and 
atrial  had.<^  It  is  proper  to  unite  in  the  same  action 
legal  a^d  equitable  grounds  of  relief,^  provided  they 
are  not  iiiconsistent  with  each  other.*  Thus,  both  a 
reformation  of  a  contract,  and  final  judgment  on  the 
merits i  of  the  .controversy,  may  be  hard  in  the  same 
action.'  So  a  prayer  for  a  perpetual  injunction  against 
the  repetition  .of  an  act  may  properly  be  joined  with  a 
claim  for  .daqiiP^ges  caused  by  such  act.'®  And  the  fact 
that  the  plaintiff  has  demanded  judgment  for  a  sum  of 
money  by  way  of  damages,  does  not  preclude  the  re- 
covery of  the  same  amount  by  way  of  equitable  relief,  if 
the  facts  entitle  the  plaintiff  to  such  relief .^^  The  relief 
demanded  in  the  complaint  does  not  necessarily  char- 
acterize the  action,  or  limit  the  plaintiff's  remedy.** 
So  it  is  held  that  alternative  relief  may  be  prayed  in 
some  cases;*'  and  a  complaint  is  not  obnoxious  to  a 
motion  to   miake  more  definite  and  certain,  merely 
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because  it  demands  relief  in  the  alternative.'*  Where 
a  complaint  or  x>etition  states  a  good  legal  ground  of 
action,  it  does  not  beeomo  an  equity  action  merely 
because  the  prayer  improperly  asks  for  equitable  relief, 
and  that  part  of  the  pleading  relating  to  the  remedy, 
if  separately  stated,  should  be  rejected  as  surplusage.^^ 
If  the  allegations  of  the  complaint  warrant  legal  relief 
only,  the  plaintiff  cannot  have  equitable  relief  upon  the 
evidence^'  And  where  the  allegations  and  prayer  of 
the  complaint  are  addressed  exclusively  to  the  equi- 
table cognizance  of  the  court,  and  do  not  disclose  a 
cause  of  action  for  legal  redress,  and  there  is  a  failuro 
of  allegations  to  entitle  the  plaifitifif  to  equitable  relief, 
the  complaint  should  be  dismissed." 

1  See  N.  Y.  Code  Civ.  Proc.  {  481,  subd.  8. 

2  HoU  V.  Hall,  38  How.  Pr.  97 ;  Hiatt  v.  Parker,  29  Kan.  771 ;  Cnlver 
V.  Rogers,  33  Ohio  St.  646. 

8  Hall  V.  Hall,  88  How.  Pr.  97.  And  gee  Armitage  r.  Pulver,  S7 
N.  Y.  494  ;  Bradley  v.  Aldrlch,  40  N.  Y.  504. 

4  Murtha  v.  Curley,  90  N.  Y.  372  ;  12  Abb.  N.  C.  12 ;  3  Civ.  Proc.  R. 
1.  Where  the  defendant  answers,  the  court  may  give  such  relief  ub 
the  parties  are  entitled  to,  whether  demanded  in  the  complaint  or 
not :  Armitage  v.  Polver.  87  N.  Y.  494  ;  Jones  v.  Butler,  2)0 Barb.  641 ; 
ao  How.  Pr.  180 :  Marquat  v.  MArquat,  12  N.  Y.  %»  ;  Hdwnsy.  Ltnc, 
2  Hun,  38 ;  Mackey  v,  Auer,  8  Hun,  180.  And  see  Hampfon  v.  Miller, 
81  Ohio  St  87.  But  the  plaintiff  cannot,  in  the  ahsenc&mmn  fmswer, 
have  any  relief  not  demanded  in  the  complaint :  Stm^mon  9,  Blake, 
20  How.  Pr.  484 ;  12  Abb.  Pr.  831 ;  Peck  v.  N.  Y.  e«r«»  Jl,  Co.  si 
How.  Pr.  419 ;  22  Hun,  129 ;  8.<)  N.  Y.  246 ;  Bartlett  v;  B0lm«8, 12  Hun, 
898  ;  75  N.  Y.  528. 

5  Bradley  v.  Aldrich,  40  N.  Y.  504  ;  Graham  v.  ae*«,  67  N.  Y.  681: 
Cowenhoven  v.  City  of  Brooklyn,  &S  Barb.  0 ;  B»ewn  v.  Balde,  2 
Lans.  883 ;  57  N.  Y.  286 ;  Short  v,  BarrVf  40  How,  Pf.  210 ;  58  Barb. 
177 ;  Boardman  v.  Davidson,  7  Abb.  N.  8. 480. 

6  Flsk  Pavement  A  Flagging  Co.  v.  Evans,  5  Jones  A  S^  482.  And 
see  Bailey  v,  Ryder.  10  N.  Y.  368 ;  Saltus  v.  Uenin,  7  Abb.  Pr.  108 ;  8 
Bosw.  250 ;  Atwooa  v.  Lynch^  5  Jones  d^  S.  5 ;  Southwick  v.  First 
Nat.  Bank,  84  N.  Y.  420. 

7  Lattin  v.  McCarty,  41 N.  Y.  107 ;  New  York  Ice  Co.  t».  Insurance 
Co.  21  How.  Pr.  296 ;  *h  N.  Y.  867  ;  Steinberger  v,  McOovern;  15  Abb. 
Pr.  N.  S.  257  J  66  N.  Y.  12 ;  Fairchild  v.  Lynch,  10  Jones  &  S.  283 ; 
Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  119. 

8  Young  V.  Edwards,  11  How.  Pr.  211 ;  Linden  v.  H/epburn,  5  How. 
Pr.  188  ;  3  Sand.  668. 

0  Guernsey  v.  Am.  Ins.  Co.  17  Minn.  104  ;  Bldwell  v.  Astor  Mut- 
Ins.  Co.  16  N.  Y.  263 ;  Laub  v,  BuckmlUer,  17  N.  Y.  620 ;  Globe  Ins. 
Co.  V.  Boyle,  21  Ohio  St.  119. 
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10  Getty  V.  Hadson  River  R.  R.  Co.  8  Hovr.  Pr.  289.  And  see  Con- 
verse V.  Hawkins,  31  Ohio  Bt.  209. 

11  Hale  V.  Omaha  Nat.  Bank,  49  N.  Y.  G26. 

12  Corry  v.  Gaynor,  21  Ohio  St.  280 ;  Rlnd^e  v.  Baker,  57  N.  Y.  209; 
15  Am.  Rep.  475 ;  WUllams  v.  Slote,  70  N.  Y.  601 ;  Reed  v.  Reed,  25 
Ohio  St.  422.    Compare  Ix)wber  v.  Connlt,  36  Wis.  170. 

13  Young  V.  £d wards,  11  How.  Pr.  201  ;  Linden  v.  Hepburn,  5  How. 
Pr.  188 ;  »  Sand.  668.  And  see  Rogers  v.  Brooks,  30  Ark.  612  ;  Riddle 
V,  Roll,  24  Ohio  St.  572.  But  It  has  been  held  that  a  demand  for  relief 
in  the  alternative  is  improper:  Durrant  v.  Gardner,  IJ  How.  Pr.  94 ; 
10  Abb.  Pr.  445. 

14  Lyke  v.  Post,  65  How.  Pr.  298.  A  prayer  for  relief  in  the  alter- 
native is  generally  permissible  In  equity,  where  the  plaintiff  has 
doubts  a.s  to  how  much  relief,  or  what  Kind  of  relief,  he  ij  entitled  to : 
Hiatt  V.  Parker,  29  Kan.  765. 

15  Brown  v.  Home  Savings  Bank,  5  Mo.  App.  1.  And  see  Brun- 
drldge  v.  Goydlove,  30  Ohio  St.  374  ;  Williams  v.  Slote,  70  N.  Y.  601. 

16  Stevens  v.  Mayor  etc.  84  N.  Y.  296. 

17  De  Busslere  t;.  Holladay,  4  Abb.  N.  C.  111.  And  see  Town  of 
Venice  r.  Woodruff,  62  N.  Y.  462 ;  Wilder  v.  Ranney,  16  N.  Y.  Week. 
Dig.  478.  Compare  Stetnberger  v.  McGovern,  50  N.  Y.  22 ;  15  Abb. 
Pt.  N.  S.  257. 

^  S4.  Verifioation. — The  verification  is  no  part  of  a 
pleading,^  and  if  a  pleading  which  is  required  by  stat- 
ute to  be  verified  by  afii davit  is  not  so  verified,  and  the 
opposite  party  accepts  it,  without  objection  on  that 
account,  and  takes  issue  of  law  or  fact  upon  it,  the 
objection  will  be  considered  as  waived.'*  It  is  too  late 
to  raise  the  objection  for  the  first  time  in  the  court  of 
review.*  If  the  verification  of  a  complaint  or  petition 
be  defective,  and  objection  is  made  by  the  proper 
motion,  it  is  the  duty  of  the  court  to  require  the  plead- 
ing to  be  verified  as  required  by  law ;  *  but  the  defect 
may  bo  waived,  and  will  be  deemed  waived  where  no 
objection  is  made  until  after  the  rendition  of  the  judg- 
ment.s  In  New  York  it  is  optional  with  the  pleader 
whether  he  will  make  oath  to  the  allegations  of  the  com- 
plaint or  not.*  But  when  any  pleading  is  verified, 
every  subsequent  pleading,  except  a  demurrer,  or  the 
general  answer  of  an  infant  by  his  guardian  ad  litem, 
must  also  be  verified.^  Generally  speaking,  the  plead- 
ing should  be  verified  by  the  party ,8  his  agent  or  attor- 
BooKB  Plead.  — 6. 
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ney,'  or  when  a  corporation  is  the  party,  by  an  ofllcer 
thereof/®  its  agent  or  attorney.^^  When  the  State,  or 
any  officer  thereof  in  its  behalf,  is  the  party,  the  verifi- 
cation may  be  made  by  any  person  acquainted  \vith  the 
facts.i^*  When  the  pleading  is  verified  by  any  person 
other  than  the  party,  he  must  set  forth  in  the  affidavit 
tlie  grounds  of  his  belief  as  to  all  matters  not  stated 
upon  his  knowledge,  and  the  reason  why  it  is  not  made 
by  the  party."  As  generally  prescribed,  the  verifica- 
tion of  a  pleading  must  be  to  the  efi'ect  that  the  plead- 
ing is  true  to  the  knowledge  of  the  deponent,  except  as 
to  the  matters  therein  stated  to  be  alleged  upon  infor- 
mation and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true.^*  The  form  thus  prescribed  need 
not  be  literally  followed,  provided  there  is  a  substan- 
tial complianceJ*  There  are  two  ways  of  making  the 
allegations  in  a  pleading,  one  of  which  is  absolute  or 
unqualified,  and  the  other  qualifiedly  upon  information 
and  belief.^*  And  the  verification  is  only  required  to 
be  adapted  to  the  mode  of  statement  in  the  pleading ;  ^^ 
if  the  mode  of  statement  is  absolute,  then  the  verifica- 
tion should  be  absolute,  but  if  the  mode  of  statement  is 
qualified,  then  the  verification  should  be  qualified.^^ 
Thus,  where  all  the  allegations  in  the  pleading  are  posi- 
tive, and  none  of  them  stated  to  be  on  information  and 
belief,  a  verification  that  the  pleading  is  true  to  the 
deponent*s  knowledge  is  a  sufficient  verification. i*  On 
the  other  liand,  where  all  the  allegations  of  a  complaint 
are  stated  to  bo  on  information  and  belief,  it  is  a  suffi- 
cient verification  that  the  complaint  is  true,  as  the  af- 
fiant is  informed  and  believes.^  If  the  allegations  of 
a  pleading  are  made  partly  on  personal  knowledge  and 
partly  on  information  and  belief,  the  full  form  of  veri- 
fication prescribed  should  be  used.^i  The  true  construc- 
tion of  the  verification  in  such  case  is,  that  so  far  as  the 
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matters  in  the  pleading  are  within  the  deponent's 
knowledge,  they  are  true,  and  as  to  the  residue,  he  is 
either  informed  or  believes  them  to  be  true.'^  A  veri- 
fication of  an  insufficient  pleading  will  not  aid  it,^^  nor 
prevent  its  being  stridden  out  as  sham.^^ 

1  George  v.  McAvoy,  6  How.  Pr.  aoo.  And  Bee  State  Bank  of 
Olean  v.  fcjhaw,  5  Hun,  114. 

2  Dawson  v.  Vaughn, 42  Ind.  395 ;  Pudney  v.  Burkhart,62  Ind.  179 : 
Butler  V.  Church,  14  Bush,  540 ;  Hughes  v.  Feeter,  18  Iowa,  142.  And 
see  State  v.  Bath,  21  Kan.  583. 

3  Payne  v.  Flournoy,  21)  Ark.  500. 

4  Dorringtori  v.  Meyer,  8  Neb.  211, 214.  A  defect  in  a  verification  cf 
a  petition  for  divorce  is  not  Jurisdictional :  CUis  v.  White,  61  Iowa,  M^ 

5  Dorrington  v.  Meyer,  8  Neb.  214.  And  see  Hayward  v.  Grant,  19 
Minn.  165 ;  wUson  v.  Bennett,  2  Civ.  Proc.  R.  M ;  Schwarz  v.  Oppold, 
74  N.  Y.  307  ;  Harris  v.  Ray,  15  Mon.  B.  630.  And  the  courts  lean 
against  objections  on  the  ground  of  Insufficient  verification  :  Wlllcin 
V.  Oilman,  13  How.  Pr.  225.    Compare  Knowlea  v.  Fritz,  58  Wis.  216. 

6  See  Code  Civ.  Proc.  {  523 ;  Strauss  v.  Parker,  9  How.  Pr.  342  ; 
Quin  V.  Til  ton,  2  Duer,  648. 

7  Code  Civ.  Proc.  i  523.  And  see  Hempstead  v.  Hempstead,  7  How. 
Pr.  8  ;  Wlnne  t).  Sickles,  9  How.  Pr.  217  ;  Crompton  v.  Crow,  2  Utah, 
246  ;  Reynolds  t».  Smothers,  87  N.  C.  24.  The  aifiawer  in  an  action  for 
libel  need  not  be  verified,  although  the  complaint  be  verified :  Wilson 
V.  Bennett,  2  Civ.  Proc.  R.  34.  See  further  as  to  when  verification 
may  be  omitted:  N.  Y.  Code  Civ.  Proc.  J  523 ;  Molony  v.  Dows,  15 
How.  Pr.  261 ;  2  Hilt.  247 ;  Fredericks  v.  Taylor,  14  Abb.  Pr.  N.  S.  77  ; 
62  N.  Y.  596. 

8  See  Taber  v.  Gardner,  6  Abb.  N.  S.  147 ;  Gray  v.  Kendall,  10  Abb. 
Pr.  66  ;  6  Bosw.  666. 

0  Boston  Locomotive  Works  v.  Wright,  15  How.  Pr.  253 ;  Drevert 
V.  Appsert,  2  Abb.  Pr.  165 ;  GlUet  v.  Houghton,  8  Wis.  311 ;  Johnson  v. 
Maxwell,  87  N.  C.  18  ;  N.  Y.  Code  Civ.  Proc.  $  525.  Compare  Purdon 
V.  Carrington,  31  Ohio  St.  168 ;  Peyser  v.  McCormack,  51  How.  Pr.  205 ; 
7  Hun,  300. 

10  Glanbensklee  v.  Hamburg  etc.  Packet  Co.  9  Abb.  Pr.  104 ; 
N.  Y.  Code  Civ.  Proc.  ?  525,  subd.  1 ;  Bank  v.  Hutchison,  87  N.  C.  22. 

11  N.  Y.  Code  Civ.  Proc.  }  525,  subd.  8;  Market  Nat.  Bank  v. 
Hogan,  21  Wis.  317.    And  see  Hixon  v.  George,  18  Kan.  253. 

12  N.  Y.  Code  Civ.  Proc.  I  525,  subd.  2, 

13  N.  Y.  Code  Civ.  Proc.  9  526  ;  Treadwell  v.  Fassett,  10  How.  Pr. 
184  :  Fitch  v.  Bigelow,  5  How.  Pr.  237 ;  Lyons  v.  Murat,  54  How.  Pr.  23 ; 
Smith  V.  Mulliken,  2  Minn.  319 ;  Cropsey  v.  Wlggenhorn,  3  Neb.  108  ; 
Hyde  v.  Salg,  15  N.  Y.  Week.  Dig.  211 ;  27  Hun,  369.  A  verification  to 
a  complaint  made  by  an  officer  of  a  corporation  need  not  set  forth 
the  reasons  why  it  was  not  made  by  the  party ;  Bank  v.  Hutchison, 
87  N.  C.  22. 

14  See  N.  Y.  Code  Civ.  Proc.  |  526. 

15  Waggoner  r.  Brown,  8  How.  Pr.  212 :  Sexaner  v.  Bowen,  3  Paly, 
405 ;  10  Abb.  Pr.  N.  S.  355 ;  Tibballs  v.  Self  ridge,  12  How.  Pr.  64 ;  Rad- 
way  V.  Mather,  5  Sand.  654. 
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16  Harnes  v.  Tripp,  4  Abb.  Pr.  232 ;  Orvls  v.  Cloldschmidt,  64  How. 
Pr.  71 ;  2  Civ.  Proc.  H.  314. 

17  Orvis  t).  Goldschmidt,  64  How.  Pr.  71  ;  2  Civ.  Proc.  R.  314.  And 
see  Klnkaid  v.  Kipp,  1  Duer,  692 :  Ladue  v.  Andrews,  54  How.  Pr.  160. 

18  Orvls  V.  Qoldschmidt,  W  How.  Pr.  71 ;  2  Civ.  Proc.  II.  314. 

19  Kinkaid  v.  Kipp,  1  Duer,  632.  And  see  Crane  v.  Wiley,  14  Wis. 
658 :  Market  Nat.  Bank  t;.  Hogan,  21  Wis.  317. 

20  Orvls  V.  Goldschmidt,2  av.  Proc.  li.  314  :  64  How.  Pr.  71.  See 
as  to  cases  of  defective  verincation :  Tibballs  v.  Selfridge,  12  How.  Pr, 
&i ;  Sexaner  V.  Bowen,  3  Daly,  405;  10  Abb.  Pr.  N.  S.  335 ;  Williams  v. 
Biel,  5  Duer,  601 ;  11  How.  Pr.  374  ;  Stadler  v.  Parmlee,  10  Iowa,  23. 

21  See  N.  Y.  Code  Civ.  Proc.  }  526 ;  Truscott  v.  Dole,  7  How.  Pr.  221, 

22  Truscott  V.  Dole,  7  How.  Pr.  221. 

23  Farrington  v.  Wright,  I  Minn.  241. 

24  Hay  ward  v.  Grant,  13  Minn.  165 ;  Conway  v.  Wharton,  1?  Minn. 
158. 

§  85.  Formal  parts  of. — The  complaint  or  petition 
should  be  written  in  ink  or  printed  on  paper  or  parch- 
ment/ in  the  English  language.^  The  statements  may- 
be commenced  in  any  simple  and  direct  form,  as,  for 
instance,  "the  plaintiff  complains  and  alleges,"  or  "the 
plaintiff  states,''  and  the  like.^  Matters  of  inducement 
merely,  as  that  the  plaintiffs  or  defendants  are  husband 
and  wife,  are  not  of  the  gravamen  of  the  action,  and 
properly  precede  the  statement  of  any  cause  of  action.* 
And  such  matters  of  inducement,  having  been  set  out 
in  the  first  count  of  the  complaint,  need  not  and  should 
not  be  repeated,  but  merely  referred  to  in  the  subsequent 
counts,  although  the  subsequent  counts  are  for  distinct 
causes  of  action.^  When  a  complaint  or  petition  con- 
tains more  than  one  cause  of  action,  each  should  be 
distinctly  stated  in  a  separate  paragraph  and  plainly 
numbered.*^  And  each  claim  must  not  only  stand  by 
itself,  but  must  be  complete  in  itself.^  But  if  there  be 
two  causes  of  action  stated  in  one  paragraph,  and  the 
plaintiff  proves  one,  he  may  recover  for  that  without 
proving  the  other.^  Any  mode  of  separating  the  several 
causes  of  action,  which  apprises  the  defendant  of  what 
is  intended,  would  appear  to  be  sufficient.'^    They  may 
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be  distinguished  by  the  phrase,  "and  for  a  further 
cause  of  action,"  etc.,  or  some  other  equivalent  words J^* 
If  distiact  causes  of  action  are  not  separated,  motion, 
and  not  demurrer,  is  the  proper  remedy.^ ^  The  motion 
is  to  make  the  complaint  or  petition  more  definite  and 
certain.^2  Every  pleading,  including  a  complaint  or 
petition,  i.i  required  to  be  subscribed  by  the  party  or  his 
attomey.^3  The  subscription  may  be  either  written  or 
printed ;  ^^  and  it  is  held  that  the  signature  of  the  party 
to  the  verification  is  a  sufi^cient  subscription  to  the 
pleading.^*  In  practice,  the  attorney  usually  subscribes 
the  pleading,  and  in  New  York,  it  is  now  provided  that 
a  pleading  must  be  subscribed  by  the  attorney  for  the 
partyj*  A  pleading  served  without  having  been  sub- 
scribed should  bo  returned  with  notice  of  the  defect," 
and  it  must  be  promptly  returned  or  the  defect  will  be 
waived.i8  It  was  not  required  that  the  declaration  in 
common-law  pleading  should  state  the  time  when  the 
suit  was  commenced,  and  it  is  not  required  in  a  com- 
plaint or  petition  undor  the  Code  system  J*  No  injury 
can  accrue  from  its  omission,  since,  if  the  action  was  in 
fact  commenced  before  the  cause  of  action  became  due, 
that  may  be  shown  on  the  trial,  and  it  will  be  a  good 
defense,^  The  complaint  or  petition  should,  however, 
be  dated,  as  a  matter  of  convenience.^^ 

1  See  Fall  v.  Presley,  60  Ala.  342 ;  Bracy  v.  Bracy,  12  Bush,  153 ;  2 
Walt's  Pr.  2j8. 

2  Dunton  v.  Montoyo,  1  Colo.  90 ;  Cal.  Code  Civ.  Proc.  ?  13">.  fench 
abbreviations  as  are  In  common  use  may  be  used,  and  numbers  may 
be  expressed  bj-  figures  or  numerals  In  the  customary  manner : 
Cal.  Code  Civ.  Proc,?  188. 

3  2  Walt's  Pr.  21)3  ;  Miller  Plead.  &  Pr.  140. 

4  Abendroth  v.  Boardley,  27  Wis.  555. 

5  Abendroth  v.  Boardley,  27  Wis.  555 ;  Curtis  v.  Moore,  15  Wis. 
134.    And  see  tSinclalr  v.  Fitch,  3  Smith.  K.  D.  077. 

6  N.  Y.  Code  Civ.  Proc.  g  483 ;  Boeckler  t».  Mo.  Pacific  Railway  Co. 
10  Mo.  App.  448,450;  Bonney  v.  Reardln,G  liush,  36;  Henderson  v. 
Jackson,  y  Abb.  Pr.  N.  S.  293  ;  40  How.  Pr.  16S :  Parsons  v.  Hayes,  4 
N.  Y,  Law  Bull.  31  ;  Boles  v.  Cohen,  15  Cal.  l."2  ;  Sharp  v.  Miller,  54 
CaL  829 ;  Goldberg  v,  Utley,  60  N.  Y.  427 ;  Cruver  v.  Railw.  Co.  62 
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Iowa,  480.    Soe  Madee  v.  Pul^,  12  Hnn,  13 ;  Andrews  v.  Alcorn,  13 
Kan.  351 ;  Shaffe  v.  Maddox,  U  Neb.  205. 

7  Benedict  v.  Seymour,  6  How,  Pr.  29S ;  Lattln  v.  McCarty,  17 
How.  Pr.  2a) ;  8  Abb.  Pr.  225 ;  National  Bank  v.  Green,  3:^  Iowa,  140  ; . 
Kelners  r.  Braudhorst,  59  How.  Pr.  91 ;  Anderson  i>.  Speers,  8  Abb. 
N.  C.  382  ;  Krutz  v.  Usher,  8  Kan.  90 ;  Boeckler  v.  Mo.  Pac,  Railway 
Co.  13  Mo.  App.  418. 

8  Noel  V.  Hudson.  13  Mon.  B.  205.    And  see  Boyle  v.  City  of 
Brooklyn,  71 N.  Y.  1 ;  wetmore  v.  Porter,  92  N,  Y.  76. 

9  Hall  V.  McKechnle,  22  Barb.  244. 

10  Benedict  v.  Seymour,  6  How.  Pr.  298 ;  Natoma  Water  Co.  r. 
Clarkin,  14  Cal.  W7.  See  Pike  v.  Van  Wormer,  5  How.  Pr.  171 ;  Durkee 
V.  Saratoga  etc.  R.  R.  Co.  4  How.  Pr.  228. 

11  Everett  v.  Waymlre,  30  Ohio  St.  314 ;  Freer  v.  Denton,  61  N.  Y. 
492 ;  Bass  v.  Comstock,  36  How.  Pr.  382 ;  38  N.  Y.  21 ;  Gardner  v. 
Locke,  2  Civ.  Proc.  R.  252  :  Williams  v.  Langford,  15  Mon,  B.  569. 
Compare  Watson  v.  Railroad  Co.  50  Cal.  523. 

12  Commercial  Bank  v.  Pfelffer,  22  Hun,  327 ;  Colton  v.  Jones,  7 
Robi.  164.649. 

13  Cal.  Code  Civ.  Proc.  I  446 ;  Dlxey  v.  Pollock,  8  Cal.  572.  An 
agent  with  power  of  attorney  cannot  subscribe :  Wier  v.  Slocum,  3 
How.  Pr.  307. 

14  Hancock  v.  Bowman,  49  Cal.  413  ;  Mut.  Life  Ins.  Co.  v.  Ross,  10 
Abb.  Pr.  260,  n. 

15  Hubbell  V.  Livingston,  1  Code  R.  63.  And  see  Conn,  v,  Rhodes, 
26  Ohio  St.  644. 

16  N.  Y.  Code  Civ.  Proc.  f  520. 

17  Ehle  V.  Haller,  10  Abb.  Pr.  287  ;  6  Bosw.  661.  See  Peckham  v. 
Smith,  y  How.  Pr.  441 ;  Fritz  v.  Barnes.  6  Neb.  4:«;  Gulf  Railroad  v. 
Owen,  8  Kan.  409. 

18  Strauss  v.  Parker,  9  IIow.  Pr.  342 ;  Anderson  v.  Gurlay,  4  N.  Y, 
Law  Bull.  18. 

19  Smith  V.  Holmes,  19  N.  Y.  271  ;  Maynard  v.  Talcott,  11  Barb.  669. 

20  Maynard  v.  Talcott,  11  Barb.  569. 

21  See  2  Wait's  Pr.  SOL 

§  36.  Separate  counts  or  statements  for  a  single  canse  of 
action. — A  cause  of  action  is  defined  to  bo  tliat  right  to 
a  remedy  which  the  law  gives  to  a  party  injured  by 
the  wrongful  act  of  another.^  The  breach  of  duty  is 
substantially  the  cause  of  action.^  Eacli  cause  of  action 
is  to  be  construed  as  a  distinct  pleading,  and  must 
stand  or  fall  by  itself.'  And  it  is  an  established  rule  of 
Code  pleading,  that  facts  which  constitute  a  single 
cause  of  action  cannot  be  subdivided  into  two  or  more 
counts  or  statements.^  The  Code  system  requires  the 
pleading  of  a  cause  of  action  to  be  reduced  to  a  plain 
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and  concise  statement  of   the  facts  constituting   the 
cause    of    action,    without    unnecessary    repetition.* 
Since  there  can  be  but  one  substantially  true  statement 
of  a  single  cause  of  action,  the  practice  of  setting  it 
forth  in  different  counts,  as  at  common  law,  is  neces- 
sarily abolished.'    Still,  the  court  may  allow  the  use  of 
separate  counts  if  a  good  reason  exists  for  it.^    And 
when  there  really  exists   two  distinct  and   separate 
grounds  for  claiming  the  relief  demanded  in  the  com- 
plaint, and  the  plaintiff  states  each  one  therein  sepa- 
rately and  plainly,  or  where  he  is  uncertain  as  to  the 
exact  ground  of  recovery  the  proof  may  afford,  he  may 
frame  a  complaint  for  the  recovery  of  a  single  claim  in 
several  distinct  counts  or  statements,  and  the  court 
will  not  compel  him  to  elect  between  them.®    But  gen- 
erally speaking,  if  a  plaintiff  has  really  but  one  cause 
of  action,  and  he  sets  it  forth  in  several  counts,  he  may 
on  motion  be  compelled  to  elect  upon  which  he  will 
rely.'    If  it  appears  from  the  face  of  the  pleading  that 
several  counts  therein  are  really  for  but  one  and  the 
same  cause  of  action,  no  aifldavit  or  other  proof  is 
required ;  *®  but  the  rule  is  otherwise  where  this  is  not 
apparent  from  an  inspection  of  the  face  of  the  plead- 
ine;.^^    In  the  latter  case,  the  court  must  be  satisfied  by 
affidavit  or  other  proof  that  the  several  statements  of 
causes  of  action  are  but  for  one  and  the  same  cause,  in 
order  to  warrant  an  order  compelling  an  election  or  to 
strike  out.^*    If  two  distinct  causes  of  action  have  been 
set  forth  in  a  complaint,  it  cannot  be  inferred  that  there 
is  only  a  single  cause  of  action,  merely  from  the  circum- 
stances that  the  amounts  claimed  are  precisely  the  same, 
and  that  the  demand  of  judgment  is  but  for  tiie  one  sum.^^ 

1  Cumberland  Canal  Co.  v.  Sherman,  ?0  Barh.  159  ;  8  Abb.  Pr.  243; 
Graham  v  .Scripture,  28  How.  Pr.  501 ;  Mever  v.  Van  CoIlem,28  Barb. 
2:»,  2SI  :  Bank  of  Commerce  v.  Rutland  etc.  R.  R.  Co.  10  How.  Pr.  1 : 
2  Wait's  Pr.  363. 
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2  Bank  of  Commerce  v.  Butland  etc.  R.  B.  Co,  10  How.  Pr.  1. 
Compare  Scarborough  v.  Smith,  18  Kan.  406. 

3  Swift  V.  KIngsley,  24  Barb.  541 ;  Boeckler  v.  Mo.  Pac.  Hallway 
Co.  10  Mo.  App.  448  ;  Krutz  v.  Fisher,  8  Kan.  90 ;  Potter  v.  Earnest,  46 
Ind.  416  ;  Silvers  v.  Railroad  Co.  43  Ind.  445 ;  Clarke  v.  Iron  Co.  9  Mo. 
App.  446 ;  Victory  Webb  Manuf.  Co.  v.  Beecher,  55  How.  Pr.  193 ; 
Summit  Co.  Bank  v.  Smith,  1  Handy,  575  ;  Haskell  v.  Haskell,  54 
Cal.  262. 

4  Ford  V.  Mattice,  14  How.  Pr.  91 ;  Birdseye  v.  Smith,  32  Barb. 
221 ;  Ferguson  v.  Gilbert,  16  Ohio  St.  88.    And  see  |     ,  caite. 

5  Roberts  i\  Leslie,  14  Jones  &  S.  76.  And  see  Leitensdorfer  v. 
King,  7  Colo.  4:i6. 

6  Fern  v,  Vanderbilt,  13  Abb.  Pr.  72 ;  Nash  v.  McCauley,  9  Abb. 
Pr.  159  ;  Sturges  v.  Burton,  8  Ohio  St.  218, 

7  Jones  v.  Palmer,  1  Abb.  Pr.  442 ;  Stearns  v.  Dubois,  55  Tnd.  257. 
Under  the  Iowa  Code,  the  same  cause  of  action  may  be  stated  in  dif- 
ferent counts  and  in  diflferent  forms :  Van  Brunt  v.  Mather,  48  Iowa, 
503. 

8  Velie  V.  Newark  City  Ins,  Co.  C5  How.  Pr.  1 ;  12  Abb.  N.  C.  309 ; 
3  Civ.  Proc.  R.  252 ;  Longprey  v.  Yates,  31  Hun,  432 ;  Wilson  v.  Smith, 
61  Cal.  209.    And  see  Talcot  v.  Van  Vechten,  25  Hun,  565. 

9  Young  V.  Edwards,  11  How.  Pr.  201 ;  Curtis  v.  Buckley,  14  Kan. 
449 ;  HlUman  v.  Hlllman,  14  How.  Pr.  456 ;  Sturges  v.  Burton,  8  Ohio 
St.  215 ;  Comstock  v.  Hoeft,  1  N.  Y,  Law  Bull.  43.  See  Hentig  v. 
Kansas  Loan  <&  Trust  Co.  28  Kan.  617, 620. 

10  Ford  V.  Mattice,  14  How.  Pr.  91.    The  mere  fact  that  a  com- 

}>laint  is  divided  into  several  paragraphs,  each  separately  numbered, 
s  alone  insuflflclent  to  identify  them  as  distinct  counts,  relating  to 
different  causes  of  action:  Merrill  v.  Bearing,  22  Minn,  376.  See 
Welch  V,  Piatt,  32  Hun,  194  ;  19  N.  Y,  Week,  Dig.  265. 

11  Dickens  v.  N.  Y.  etc.  R.  R.  Co,  13  How.  Pr.  228  ;  Lackey  v.  Van- 
derbUt,  10  How,  Pr.  155, 

12  Dickens  v.  N.  Y.  etc.  R.  R.  Co.  13  How.  Pr.  228 ;  Dunning  v. 
Thomas,  11  How.  Pr.  281.    And  see  Cheney  t'.  Fisk,  22  How.  Pr.  83. 

13  Carney  v.  Bemheimer,  3  N,  Y.  Law  Bull.  22. 

§  37.  Joinder  of  causes  of  action. — As  it  respects  the 
joinder  of  several  causes  of  action  under  the  Code  sys- 
tem of  pleading,  it  is  announced  as  a  general  principle 
that  where  different  causes  of  action  are  of  the  same 
character,  and  between  the  same  parties  litigant,  and 
the  joinder  thereof  is  convenient  to  them,  the  court  will 
usually  refuse  to  entertain  an  objection  to  the  joinder.^ 
The  plaintiff  may  unite,  in  the  same  complaint  or  peti- 
tion, two  or  more  causes  of  action,  whether  they  are 
such  as  were  formerly  denominated  legal  or  equitable, 
or  both,  and  they  may  be  enforced  in  the  same  action, 
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if  otherwise  consistent  witli  the  rules  prescribed  for  the 
joinder  of  actions.'' .  So,  the  provision  of  the  Code  per- 
mitting the  plaintiff  to  unite  in  one  action,  all  causes  of 
action  arising  from  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action,  includes 
causes  of  action  ex  contractu  and  ex  delicto;^  but  if  the 
causes  of  action  do  not  arise  from  the  same  transaction 
or  transactions  connected  with  the  same  subject  of 
action,  then  causes  of  action  ex  contractu  cannot,  in 
general,  be  united  with  causes  of  action  ex  delicto,^ 
Causes  of  action  arising  out  of  contract,  express  or 
implied,  and  affecting  all  the  parties,  may  clearly  be 
joined ;  *  but  this  rule  is  to  be  taken  in  connection  with 
the  rule  that  only  such  causes  of  action  can  be  joined  as 
are  consistent  with  each  other.^  Those  arising  on  con- 
tract, but  inconsistent  with  each  other,  cannot  be 
joined.^  And  causes  of  action  generally,  which  do  not 
affect  the  same  parties,  cannot  be  joined.^  Thus,  a 
cause  of  action  against  one  defendant,  and  another  cause 
of  action  against  the  same  defendant  and  the  defendant 
pleaded  with  him,  both  causes  of  action  being  for 
damages  for  false  representations,  cannot  be  properly 
joined.*  So,  another  requisite  to  the  joinder  of  several 
causes  of  action  is,  that  those  united  in  the  same  com- 
plaint or  petition  must  not  require  different  places  of 
trial  .^<^  And  the  facts  showing  that  the  several  causes 
of  action  united  arose  out  of  the  same  transaction, 
should  be  set  forth  in  the  complaint,  so  that  the  court 
may  see  that  the  joinder  is  proper.^^  Subject  to  the 
general  rules  above  stated,  a  cause  of  action  for  false 
imprisonment,  and  one  for  malicious  prosecution,  when 
both  arise  out  of  the  same  transaction,  may  be  joined ; " 
so,  an  action  for  assault  and  battery  may  be  joined  with 
one  for  false  imprisonment, '^  or  for  any  other  injury  to 
the  person ; "  so,  causes  of  action  for  slander,  libel,  and 
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malicious  prosecution  may  bo  joined  ;  ^*  so,  trespass  to 
the  person  and  to  property,  arising  out  of  tlie  same 
transaction,  are  joinable ;  ^*  so,  a  cause  of  action  on  a 
contract,  and  for  fraud  or  negligence  directly  connected 
with  the  contract,  may  be  joined ;  ^^  and  it  was  held, 
that  a  cause  of  action  for  an  injury  to  a  horse  by  ex- 
cessive driving  was  properly  joined  with  one  for  con- 
version of  a  horse.^8  Several  causes  of  action  arising  out 
of  claims  to  recover  real  property,  with  or  without 
damages  for  the  withholding  thereof,  may  be  united  in 
the  same  complaint.^®  Causes  of  action  for  the  recovery 
of  real  property,  for  the  value  of  the  rents  and  profits, 
and  for  the  partition  of  such  real  property,  may  bo 
joined.*  And  joinder  of  causes  of  action  for  the  parti- 
tion of  real  and  of  personal  property  is  allowed.*^^  In 
respect  to  qui  tarn  or  popular  actions,  given  by  statute 
for  the  recovery,  in  whole  or  in  part,  of  forfeitures  or 
penalties,  it  is  held  that  several  causes  of  action  for 
penalties  under  the  statute  may  bo  united  in  the  same 
complaint  or  petition.-^  But  it  was  held  that  an  action 
for  a  statutory  penalty  for  exacting  excessive  fare,  and 
for  personal  injuries  in  ejecting  the  passenger  from  the 
cars  on  a  subsequent  trip,  on  the  same  day,  could  not 
be  properly  joined.'^  A  claim  for  damages  sustained 
by  reason  of  a  failure  to  enter  satisfaction  of  an  ex- 
tinguished encumbrance,  and  a  claim  for  the  penalty 
for  failure  to  enter  satisfaction,  are  separate  causes  of 
action,  and  should  be  set  out  in  separate  counts,  but 
may  be  joined  in  the  same  petition.^*  Although  a 
plaintiff  may  have  both  legal  and  equitable  relief  in  the 
same  action,  yet  the  two  kinds  of  relief  must  be  con- 
sistent with  each  other,^^  and  this  rule  is  held  to  be 
violated  where  an  action  is  brought  to  recover  a  statute 
penalty  for  violating  a  city  ordinance,  and  to  enjoin  a 
continuance  of  the  violation.'-* 
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1  King  V.  Farmer,  88  N.  C.  22.    And  see  Young  v.  Young,  81 N.  C. 

91. 

2  Grldley  v.  Grldley,  24  N.  Y.  130;  Lattln  v.  McCarty,  41  N.  Y. 
107  ;  N.  Y.  Code  Civ.  Proc.  I  484 ;  Gray  v.  Dougherty,  25  Cal.  263 ; 
Beck  t'.  Allison,  56  N.  Y.  366  ;  Montgomery  v.  McEwon,  7  Minn.  351 ; 
AVilder  i .  Banney ,  16  N.  Y.  Week.  Dig.  478  ;  Welch  v.  Piatt,  82  Hun,  IW. 

3  See  N.  Y.  Code  Civ.  Proc.  ?  484  ;  Barr  v.  Shaw,  10  Hun,  580 ; 
Henderson  v.  Jackson,  40  How.  Pr.  168  ;  9  Abb.  Pr.  N.  S.  293 ;  2  Sweeny, 
324  :  Anderson  v.  Hill,  53  Barb.  238  ;  Jones  v.  Steamer  Cortez,  17  Cal. 
497  ;  Harris  v.  Avery,  5  Kan.  146  ;  Sturges  v.  Burton,  8  Ohio  St.  218  ; 
De  Witt  V.  McDonald,  59  How.  Pr.  411 ;  Polley  v.  Wilklsson,  5  Civ. 
Proc.  R.  135. 

4  Sturges  v.  Burton,  8  Ohio  St.  218  ;  Jones  v.  Johnson,  10  Bush, 
643  ;  Henshaw  v.  Noble,  7  Ohio  St.  220  ;  Berry  v.  Carter,  19  Kan.  136. 
A  cause  of  action  arising  from  tort  may  be  Joined  with  one  arising 
on  contract.  If  they  are  between  the  siime  parties,  in  the  same  right, 
and  have  the  same  venue :  Turner  t'.  First  Nat.  Bank,  26  Iowa,  fi6i 
Where  a  complaint  states  a  cause  of  action  ex  delicto,  no  recovery 
can  be  had  upon  a  cause  of  action  ex  contractu  not  embraced  In  such 
statement :  Minneapolis  Harvester  Works  v.  Smith,  30  Minn.  399. 

5  Bank  of  British  America  v.  Suydam,  6  How.  Pr.  379  ;  Stewart  v, 
Balderston,  10  Kan.  131;  Grldley  v.  Grldley,  24  N.  Y.  130;  Vogler  v. 
World  Mut.  L.  Ins.  Co.  51  How.  Pr.  301. 

6  Smith  V.  Hallock,  8  How.  Pr.  73  ;  Brown  v.  Ashbough,  40  How 
Pr.  226. 

7  Nichols  V.  Drew,  94  N.  Y.  22, 28. 

8  Hess  t'.  Buffalo  etc.  R.  R.  Co.  T)  Barb.  391 ;  St.  Joseph's  Orphan 
Aylum  V.  Wolpert,  80  Ky.  86;  Pulen  v.  Reynolds,  22  How.  Pr.  ;«3; 
Howse  r.  Moody,  14  Fla.  59  ;  Turner  v.  DuchnKui,23  Wis.  500 ;  North 
Carolina  Land  Co.  v.  Beatty,  69  N.  C.  329 ;  Johnson  v.  Klrby,  Sup.  Ct. 
Cal.  3  West  C.  Rep.  482 ;  Enos  r.  Thomas,  4  IIow.  Pr.  48.  But  it  Is 
not  necessary  that  all  the  parties  should  be  equally  affected :  Earle 
V.  Scott,  50  How.  Pr.  506  ;  Vermeule  v.  Beck,  15  IIow.  Pr.  333. 

9  Pracht  v.  Hitter,  16  Jones  &  S.  509. 

10  Hackett  v.  Carter,  38  Wis.  394  ;  Dewer  v.  Ward,  12  How.  Pr.  419. 

11  Fly nn  v.  Bailey, 50  Barb.  73.  And  see  Polley  i-.  WilkLsson,  5  Civ. 
Proc.  R.  135. 

12  Barr  r.  Shaw,  10  Hun,  580  ;  Krug  v.  Ward,  77  111.  003.  And  see 
Castro  V.  Uriarte,'2  Civ.  Proc.  R.  210.  But  see  Nebenzahl  v.  Town- 
send,  01  IIow.  Pr.  353 ;  10  Daly,  232. 

Vi    Wiley  V.  Keokuk,  6  Kan.  94  ;  Cahill  v.  Terrlo,  55  N.  H.  571. 

14  Home  V.  Peck  ham,  6  How.  Pr.  22'J  ;  10  Barb.  656. 

15  Watts  V.  Hilton,  3  Hun,  606  ;  Hull  v.  Vreeland,  42  Barb.  643 ;  18 
Abb.  Pr.  182  ;  Shore  v.  Smith.  15  Ohio  St.  173  ;  Brown  v.  Rice,  61  Cal. 
489.    And  see  Harris  v.  Avery,  5  Kan.  146. 

16  Holmes  v.  Sheridan,  1  Dill.  351. 

17  Jones  V.  Johnson,  10  Bush,  649.  And  see  Badger  r.  Benedict,  1 
Hilt.  414  ;  4  Abb.  Pr.  176.    Compare  Graves  r.  Wuito,  59  N.  Y.  156. 

18  Summerville  v.  Metcalf,  15  N.  Y.  Week.  Dig.  154.  See  Silver  v. 
Holden,  18  Jones  <&  S.  236. 

19  N.  Y.  Code  Civ.  Proc.  ?  484 ;  Vandevoort  v.  Gould,  38  N.  Y.  639 ; 
Slernberger  v.  Mcaovern,56  N.  Y.  12;  15  Abb.  Pr.  N.  S.  257;  Van 
Alstine  r.  McCarty,  51  Barb.  320  ;  McKinney  v.  McKinney,  8  Ohio  St. 
42J ;  Perry  v.  Richardson,  27  Ohio  St.  110. 
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20  Scarborough  v.  Smith,  18  Kan.  399.  And  see  Merrill  v.  Dearingr, 
22  Minn.  876 ;  Blaclc  v.  Dralce,  2S  Kan.  482,  A  cause  of  action  for 
trespass  upon  land  maj^  be  united  with  a  cause  of  action  for  conversion 
of  personal  property,  where  they  both  arise  out  of  the  same  traus- 
action :  Polley  i>.  Willcisson,  5  Civ.  Proc.  K.  136. 

21  Prentice  V.  Janssen,  7  Hun,  86. 

22  Grover  v.  Morris,  73  N.  Y.  473,  479.  But  see  Brown  v.  Rice,  61 
Cal.  489. 

23  Sullivan  v.  New  York  etc.  R.  R.  Co.  1  Civ.  Proc.  R.  285  ;  19 
Blatchf.  383.  And  compare  Wiles  v.  Suydam,  04  N.  V.  173.  But  see 
Railroad  Co.  v.  Colo,  29  Ohio  St.  12G  ;  Railroad  Co.  v.  Moore,  33  Ohio 
St.  384  ;  Railroad  Co.  v.  Cook,  37  Ohio  St.  265. 

24  Scott  V.  Robards,  67  Mo.  289. 

26    Linden  v.  Hepburn,  6  How.  Pr.  188. 

26  Lamport  V.  Abbott,  12  How.  Pr.  340.  The  law  does  not  require 
that  legal  and  equitable  causes  of  action  shall  be  united,  even  when 
they  arise  out  of  .the  same  transactioti,  or  are  connected  with  the 
subiect  of  the  action.  It  Is  a  privilege  conferred  upon  the  plaintiff, 
which  he  may  avail  himself  of  or  not,  solely  at  his  own  election  i 
Bruce  v.  Kelly,  6  Hun,  229. 

g  88.  Wbat  constitates  a  single  cause  of  action. — Since 
the  law,  in  order  to  prevent  vexatious  or  oppressive 
legislation,  forbids  the  splitting  up  of  one  single  or 
entire  cause  of  action  into  parts,  and  the  bringing  of 
separate  actions  for  each,  it  becomes  important  to  ascer- 
tain when  the  causes  of  action  are  identical,  or  what  is 
to  be  deemed  a  single  or  entire  demand  within  the 
meaning  of  the  authorities.^  The  distinction  usually 
made  between  demands  or  rights  of  action  which  are 
single  and  entire,  and  those  which  are  several  and  dis- 
tinct, is  that  the  former  immediately  arise  out  of  one 
and  the  same  act  or  contract,  and  the  latter  out  of  dif- 
ferent acts  or  contracts.*  In  the  case  of  torts,  each 
trespass,  or  conversion,  or  fraud,  gives  a  right  of  action, 
and  but  a  single  one,  however  numerous  the  items  of 
wrong  or  damage  may  be ;  *  and  in  respect  to  contracts, 
express  or  implied,  each  contract  affords  one  and  only 
one  cause  of  action.*  Nor  does  the  case  of  a  contract, 
containing  several  stipulations  to  be  performed  at  dif- 
ferent times,  constitute  any  exception  to  the  rule ;  *  for 
although  an  action  may  be  maintained  upon  each  stip- 


61  COMPLAINT  OR  PETITION.  |   88 

Illation  as  ii  ia  broken,  before  the  time  for  the  perform- 
ance of  the  others,  yet  the  ground  of  action  is  the 
stipulation,  which  is  in  the  nature  of  a  several  contract.* 
As  a  general  rule,  distinct  contracts  of  sale  constitute 
distinct  causes  of  action.^  But  several  sales  made  at 
different  times  may,  by  agreement  of  parties,  or  by 
inference  from  circumstances,  be  so  blended  or  con- 
nected as  to  constitute  but  one  entire  demand  or  cause 
of  action  ;  ^  thus,  it  is  held  that  all  the  items  due  on  a 
running  account  for  merchandise  sold  constitute  but 
a  single  cause  of  action,  and  that  a  recovery  in  one 
action  for  a  part  of  the  items  is  a  bar  to  a  subsequent 
action  for  the  residue.*  So,  it  is  held  that  several 
claims  for  monthly  rent,  aU  due,  cannot  be  split  up 
into  separate  actions,  and  if  separate  actions  are 
brought,  judgment  in  one  is  a  defense  to  the  others.*® 
So  the  contract  of  an  attorney  with  his  client  is  entire, 
and  he  must  include  all  his  services  in  one  action." 
But  a  claim  of  damages  for  an  alleged  wrongful  dis- 
missal from  employment,  and  a  claim  to  wages  earned 
during  the  time  the  plaintifT  was  actually  employed, 
and  due  and  payable  before  the  wrongful  dismissal, 
constitute  separate  causes  of  action  upon  which  sepa- 
rate actions  may  be  maintained."  Different  acts  of 
fraud  in  obtaining  payment  of  many  different  fraudu- 
lent claims  at  different  times,  in  pursuance  of  an 
alleged  conspiracy,  may  be  treated  as  a  single  cause  of 
action.*'  Loss  to  the  plaintiff  of  his  wife's  services, 
and  the  expenditure  by  him  of  means  and  labor  in 
healing  and  caring  for  himself  and  child,  such  damage 
being  the  result  of  the  same  negligent  act  of  the  de- 
fendant, constitute  but  a  single  cause  of  action.**  Tlie 
entire  conversation,  in  which  slanderous  words  are  pub- 
lished, xsoilStitutes  but  a  single  cause  of  action.*^  The 
rule  which  forbids  the  splitting  of  aA  entire  demand, 
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is  designed  to  prevent  vexatious  or  oppressive  litiga- 
tion ;  ^^  and  when  tlio  parties  mutually  agree  to  a 
division  of  one  single  demand  into  several,  the  reason 
of  the  rule  no  longer  exists,  and  a  judgment  upon  a 
part  of  the  demand  is  no  bar  to  an  action  upon  the 
remainder.17  The  holder  of  several  past  due  promis- 
sory notes  against  the  same  parties  may  bring  sepa- 
rate actions  upon  each,  and  a  recovery  in  one,  and 
satisfaction  of  the  judgment,  is  not  a  bar  to  the  other 
actions.13  ^nd  the  fact  that  the  notes  were  given  upon 
settlement  of  one  and  the  same  demand  does  not  make 
each  a  part  of  the  original  demand,  so  as  to  compel  the 
bringing  of  a  single  action  upon  all  of  the  notesj*  A 
party  cannot  be  compelled  to  join  in  one  action  several 
distinct  causes  of  action.^ 

1  See  Staples  v.  Goodrich,  21  Barb.  817 ;  Draper  r.  Stouvenel,  38 
N.  Y.  219 ;  O^elrne  v.  Lloyd,  43  N.  Y.  248 ;  Bowman  v.  Holladay,  8 
Oreg.  182. 

2  Secor  v.  Sturgls,  10  N.  Y.  64R  ;  2  Abb.  Pr.  60 ;  Mulford  v.  Hodges, 
10  Hun,  73  ;  Welch  v.  Piatt.  32  Hunjl94  ;  5  Civ.  Proc.  R.  4*1 ;  1»  N.  Y. 
Week.  Dig.  265).  And  see  van  De  Haar  v.  Van  Domseler,  66  Iowa, 
671,676. 

3  Sheldon  v.  Lake,  40  How.  Pr.  480 ;  n  Abb.  Pr.  N.  S,  306 ;  Rail- 
road Co.  t'.  Chester,  57  Ind.  287  ;  JjMler  v.  Railroad  Co.  49  N.  Y.  42 ; 
Rochring  v.  Huebschmann,  34  Wis.  185. 

4  Perry  v.  Dickerson,  85  N.  Y.  346 ;  FarHugton  v.  Payne,  15  Johns. 
432  ;  Commissioners  etc.  t\  Plumb,  20  Kan.  147.  If  there  is  but  one 
right  to  be  enforced,  or  one  wrong  to  be  redressed,  tliere  can  be  but 
one  cause  of  action,  however  many  steps  are  necessary  to  enforce 
such  right  or  to  redress  such  wrong:  Meyer  v.  Van  Collem,?  Abb. 
Pr.  222  ;  28  Barb.  230. 

5  Secor  v.  Sturgjs,  16  N.  Y.  548 ;  2  Abb.  Pr.  00 ;  Whitaker  v.  Haw- 
ley,  30  Kan.  317,  328.  And  see  Bond  t>.  Sewing  Machine  Co.  23  Kan. 
110 :  Stein  V.  Steamboat  etc.  20  Kan.  147. 

6  Secor  v.  Sturgls,  16  X.  Y.  648 ;  2  Abb.  Pr  (V).  And  .see  O'Belrne, 
V.  Lloyd, 41 N.  Y.  248 ;  Mcintosh  v.  Lown,  49  Barb.  CoO ;  Beach  t;.  Crain, 
2  Barb.  120  ;  2  N.  Y.  86. 

7  Badger  v.  Tltcomb,  15  Pick.  409 ;  Am.  Button  Hole  etc.  Co.  v. 
Thornton,  28  Minn.  418. 

8  Se*e  Am.  Button  Hole  etc.  Co.  v.  Thornton,  28  Minn.  418. 

9  Stevens  v.  Lockwood,  13  Wend.  648;  Guernsey  v.  Carver,  8 
Wend.  492 ;  Memmer  i'.  Carey,  30  Minn.  458.  And  see  Kansas  City 
Hotel  V.  Sigement,  53  Mo.  176 ;  Ref.  Dutch  Church  i*.  Brown,  54  Barb. 
191 ;  Nathans  v.  Hope,  77  N.  Y.  420. 

10   Smith  V,  Dltteuhoefer,  1  City  Ct  Rep.  (N.  Y.)  143. 
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.  11    Gustlno  V.  Stoddard,  23  Hun,  99;  Beekman  v.  Platter,  15  Barb. 
550  ;  Bathgate  v.  Haskin,  SON.  Y.  533. 

12  Perry  v.  Dickerson,  85  N.  Y.  345.  But  compare  Bowman  v. 
Holladay,  3  Greg.  182. 

18  People  V.  Tweed,  5  Hun,  853 ;  63  N.  Y.  194  ;  50  How.  Pr.  38.  And 
see  Price  v.  Price,  2  Hun,  611 ;  Beblnger  v.  Sweet,  6  Hun,  478 ;  1  Abb. 
N.  C.  263. 

14  Bailroad  Co.  v.  Chester.  57  Ind.  297.  Compare  Dickens  v.  N.  Y. 
Oeat.  R.  R.  Co.  13  How.  Pr.  228, 

15  Crocraft  v.  Cochran,  16  Iowa',  301. 

16  Perry  v.  Dickerson,  85  N.  Y.  345 ;  Draper  v.  Stouvenel,  38  N.  Y. 
219. 

17  Cornell  v.  Cook,  7  Cowen,  310 ;  O'Beirne  v.  Lloyd,  43  N.  Y.  248 ; 
Millard  v.  Mo.  etc.  R.  R.  Co.  20  Hun,  191. 

18  Nathans  v.  Hope,  77  N.  Y.  420.  Compare  Merritt  v.  Nihort,  11 
Iowa,  57. 

19  Nathans  v.  Hope,  77  N.  Y.  420.    See  Dawson  v.  Lail,  1  Ariz.  490. 
SO   Staples  v.  Goodrich,  21  Barb.  817 1  Secor  v.  Sturgls,  16  N.  Y.  548. 

2  39.  Choice  of  remedy. — It  often  occurs  that  a  plaint- 
iflf  is  entitled  to  elect  a  remedy,  or  make  a  choice  be- 
tween different  causes  of  action,^  And  a  Judicious 
election  frequently  becomes  a  matter  of  importance, 
since  it  may  determine  the  right  to  recover ;  *  as  where 
a  cause  of  action  exists  against  one  who  may  eflfectually 
plead  the  defense  of  infancy  if  sued  on  contract,  where- 
as, if  sued  in  tort,  the  plea  of  infancy  "would  be  of  no 
avail.^  On  the  other  hand,  it  is  often  advisable  for  the 
plaintiff  to  waive  the  tort,  and  sue  the  defendant  upon 
contract.*  Generally  speai^ing,  if  goods  are  wrongfully 
taken  or  detained,  the  plaintiff  may  waive  the  tort,  and 
bring  an  action  upon  an  implied  promise  to  pay  for 
them. 5  So  if  one  wrongfully  obtains  money  from  an- 
other, he  creates  a  debt  in  respect  to  which  the  law 
implies  a  promise  to  pay,  upon  which  an  action  may  be 
maintained  as  for  money  had  and  received.®  The 
nature  of  the  action,  whether  upon  contract  or  in  tort, 
is  to  be  determined  by  the  facts  alleged  as  constituting 
the  cause  of  action.^  But  the  mere  fact  that  there  are 
allegations  of  fraudulent  representations  in  a  pleading 
does  not  necessarily  fix  the  character  of  theaction  as 
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one  ex  delicto,^  And  where  the  allegations  of  the  com- 
plaint make  a  good  cause  of  action  on  contract,  the 
action  is  to  be  regarded  as  one  ex  contractu,  notwith- 
standing the  allegations  of  false  representations  which 
are  insufficient  to  sustain  an  action  of  tort.*  A  party 
having  made  his  election  will  not  be  allowed,  although 
mistaken  in  his  remedy,  to  change  it,  and  especially 
when  the  rights  of  third  parties  have  intervened.**^  A 
plaintiff  cannot  abandon  his  original,  cause  of  action 
and  substitute  an  entirely  new  cause  of  action  in  his 
complaint  or  petition.^^  But  where,  in  the  case  of  an 
action  arising  on  contract,  a  party  elects  to  sue  in  tort, 
he  is  not  thereby  barred  from  suing  upon  the  contract 
after  the  dismissal  of  the  first  action."  And  if  a  party 
is  entitled  to  two  concurrent  and  distinct  remedies,  his 
failure  to  obtain  relief  under  one  of  them  does  not  bar 
him  from  afterwards  resorting  to  the  other.^^ 

1  See  Doedt  v.  Wlawall,  15  How.  Pr.  128  ;  Campbell  r.  Perkins,  8 
N.  Y.  430 ;  Nichols  v.  Pluner,  18  N.  Y.  295 ;  Fisher  v.  Hepburn,  48 
N.  Y.  41. 

2  Van  Leuven  v.  Lyke,  1  N.  Y.  515 ;  Kinney  v.  Klernan,  2  Lans. 
492. 

3  Fish  V.  Ferris,  5  Duer,  49;  Lucas  v.  Trumbull,  15  Gray,  306; 
Vasse  V.  Smith,  6  Cranch,  230  ;  .Eckstein-  v.  Frank,  1  Ddly,  SM.  Com- 
pare Studwell  V,  Shafter,  54  N.  Y.  249. 

4  See  McKnlght  v.  Dunlap,  4  Barb.  36  ;  Hawk  v.  Thorn,  54  Barb. 
164  ;  McGoldrick  v.  Will  Its,  &2  N.  Y.  612 ;  Hambly  v.  Trott,  Cowp. 
375 ;  Harway  v.  Mayor  etc.  1  Hun,  628. 

5  Carey  v.  Green,  3  How.  Pr.  370 ;  Putnam  f.  "Wise,  2  H!I1,  140 ; 
Chambers  v.  Lewis,  10  Abb.  Pr.  206 ;  11  Abb.  Pr.  210 ;  Gordon  v, 
Bruner,  49  Mo.  570 ;  Abbott  v.  Blossom,  66  Barb.  353 ;  KalckhoflT  t». 
Zoehrlaut,  40  Wis.  427.  But  it  is  held  that  a  plaintiff  can  waive  the 
tort  and  sue  on  the  contract  only  where  the  wrong-doer  has  sold  or 
otherwise  disposed  of  the  property :  Cushman  ?».  Jewell,  7  Hun,  525 ; 
Tryon  v.  Baker,  7  Lans.  511 ;  Chamblee  v.  McKenzie,  31  Ark.  155 ;  , 
Howell  V.  Graves,  27  Ark.  365. 

6  Byxbie  v.  Wood,  24  N.  Y.  007 ;  Tryon  v.  Baker,  7  Lans.  511. 

7  People  V  Haberstro,  16  Alb.  L.  J.  151 ;  Comes  v.  Harris,  I  N.  Y. 
223.  And  see  Stevens  v.  Mayor  etc.  84  N.  Y.  296  ;  Booth  v.  Farmers' 
etc.  Nat.  Bank,  65  Barb.  457. 

8  Sparmann  v.  Keim,  83  N.  Y.  245;  9  Abb.  N.  C.  1.  And  see 
Veeder  v.  Cooley,  2  Hun,  74  ;  Falkland  v.  St.  Nicholas  Nat.  Bank,  9 
N.  Y.  Week.  Dig.  2 ;  Led  wick  v.  McKlm,  53  N.  Y.  307 ;  Neftel  v. 
Llghtstone,  77  N.  Y.  96. 

9  Sparmann  v.  Kelm,  83  N.  Y.  246 ;  9  Abb.  N.  C.  1. 
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10  Adams  v.  Sage,  28  N.  Y.  103;  Wright  r.  Pierce,  4  Hun,  851; 
Bodermand  v.  Clark,  40  N.  Y.  854;  Benedict  v.  Nat.  Bank,  4  Daly, 
171 ;  Hughes  v.  Vermont  Copper  Co.  7  Hun,  677 ;  Ti  N.  Y.  207. 

11  Lackner  v.  Turnbull,  7  Wis.  95  ;  Stevens  v..  Brooks,  23  Wis.  199 ; 
Board  of  Supervisors  v.  Decker,  34  Wis.  380 ;  Sheldon  v.  Adams,  27 
How.  Pr.  182;  Woodruff  v.  Dickie,  5  Robt.  620;  Butledge  v.  Van 
Metre,  8  Bush,  356  ;  Carpenter  v.  Huflfsteller,  87  N.  C.  273 ;  Ramirez 
V.  Murray,  5  Cal.  222 ;  GIvens  v.  Wheeler,  6  Colo.  149 ;  Humphrey  v. 
Hughes,  79  Ky.  487  ;  Tyrrlll  v.  Lamb,  96  Pa.  St.  464. 

12  Arnold  r.  Clark,  10  N.  Y.  Week.  Dig.  183  ;  10  Reporter,  152. 

13  Hurlbut  V.  Durant,  12  N.  Y.  Week.  Dig.  477.  And  see  Manning 
Co.  V,  Keeuan,  73  N.  Y.  45 ;  Wheeler  v,  Ruckman,  51 N.  Y.  399. 

J  40.  Supplemental,  nature  of. — A  supplemental  com- 
plaint or  petition  is  allowed,  where  facts  have  occurred 
subsequent  to  the  original  complaint  or  petition,  which 
vary  the  relief  to  which  the  plaintiff  was  entitled  at  the 
commencement  of  the  action.^  Its  office  is  not  to 
supply  facts  which,  being  necessary  to  the  mainte- 
nance of  the  action,  have  been  omitted  from  the  origi- 
nal pleading,  but  to  bring  into  the  record  new  facts,  so 
that  the  court  may  render  its  final  judgment  upon  the 
facts  existing  at  the  time  of  its  rendition.^  These  facts 
must  relate  to  the  cause  of  action  upon  which  the  suit 
has  been  brought,  and  bo  pertinent  to  the  rights  and 
liabilities  of  the  parties  connected  with  the  cause  of 
action.^  And  a  new  and  substantive  cause  of  action 
cannot  be  set  up  by  way  of  supplemental  complaint 
as  a  ground  of  recovery,  more  especially  a  cause  of 
action  to  which  the  plaintiff  was  not  entitled  when  he 
commenced  the  action.*  If,  on  the  facts  stated  in  the 
complaint  or  petition,  no  cause  of  action  exists  against 
the  defendant,  and  no  relief  can  be  granted  against  him 
on  those  facts,  the  action  cannot  be  sustained  by  filing 
a  supplemental  pleading  founded  upon  matters  which 
have  subsequently  taken  place.^  The  rule  in  brief  is, 
that  a  supplemental  complaint  must  be  consistent 
with  and  in  aid  of  the  case  made  by  the  original  com- 
plaint.'   It  is,  in  general,  the  only  proper  method  of 
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presenting  facts  occurring  during  the  pendency  of  the 
action  J  And  it  is  almost  a  matter  of  course,  in  the 
sound  discretion  of  the  court,  to  allow  a  supplemental 
complaint  to  be  filed,  if  the  application  is  promptly 
made,  and  as  soon  as  the  necessity  is  ascertained.^  It 
is,  however,  the  duty  of  the  court,  upon  the  applica- 
tion, to  consider  all  the  circumstances,  and  to  grant  or 
refuse  it,  as  may  be  just  and  proper  in  the  particular 
case,  and  the  application  should  therefore  be  upon 
notice,  so  that  both  parties  may  be  heard  .^  The  api^- 
cation  should  in  all  cases  bo  denied  where  the  same 
object  could  be  accomplished  in  another  pending  suit.'<* 
A  supplemental  pleading  is  governed  by  all  the  rules 
applicable  to  an  original  pleading  of  a  similar  charac- 
ter," and  there  is,  of  course,  no  propriety  in  inserting 
in  a  supplemental  complaint  or  petition  any  new  alle- 
gations other  than  those  material  to  the  cause  of  action.** 
As  illustrating  the  office  of  a  supplemental  complaint, 
it  has  been  allowed  for  the  purpose  of  setting  up  addi- 
tional installments  on  the  same  contract,  falling  due 
after  the  commencement  of  the  action;*'  in  replevin 
for  sheep,  a  supplemental  petition  was  allowed,  asking 
damages  for  the  increase  in  lambs,  and  for  the  wool 
shorn  from  the  flock  subsequently  to  the  commence- 
ment of  the  action ;  *^  so,  in  an  action  for  libel,  a  sup- 
plemental complaint  was  allowed,  setting  up  the 
circulation  of  the  libel  by  the  defendants,  prior  and 
subsequent  to  the  commencement  of  the  action ;  **  so,  as 
a  general  rule,  if  after  the  commencement  of  an  action 
a  third  party  becomes  interested  in  the  litigation  by 
assuming  the  liabilities  of  the  defendant,  in  respect  to 
the  claim  which  the  plaintiff  is  seeking  to  enforce,  it  is 
proper  to  allow  a  supplemental  complaint,  bringing  in 
such  third  party  as  a  co-defendant.**  But  in  an  action 
for  divorce,  the  plaintiff  was  not  allowed  to  file  a  sup- 


67  COMPLAINT  OB  PETITION.  §  40 

plemental  complaint,  setting  up  acts  of  infidelity  on  the 
part  of  the  defendantv which  occurred  after  the  com- 
mencement of  the  action.^'^ 

1  Hasbrouck  v.  Shuster,  4  Barb.  2S5 ;  Penman  v,  Slocnm,  41  N.  Y. 
58,  eo ;  McCaslan  v.  LaUmer,  17  S.  a  128. 

2  DDlman  V.  DDlman,  90  Ind.  685w 

3  Wetmore  v.  Trnslow,  51  N.  Y.  888 ;  Carney  v.  Taylor,  4  Kan.  178; 
Wattson  V.  Thlbou,  17  Abb.  Pr.  1S4 ;  Holly  v.  Graff,  29  Hun,  443. 

4  Tiffanv  v.  Bowerman,  2  Hnn,  643 ;  Cohn  v.  Husson,  5  Civ.  Proc. 
R.  324 ;  Buclcley  v.  Bnckley,  12  Nev.  423 ;  Moon  v.  Johnson,  14  6.  C.  434. 

5  Lowry  v.  Harris,  12  Minn.  255 ;  Bostwlck  v.  Menck,  4  Daly,  6S  : 
dmlth  V.  Smith,  22  Kan.  699 ;  MuUer  r.  Karle,  5  Jones  <&  S.  888.  And 
see  Lampson  v.  McQueen,  15  How.  Pr.  846;  fiendrlcks  v.  Decker,  35 
Barb.  298 ;  Hall  v.  Olney,  65  Barb.  27. 

6  Buckley  v.  Buckley,  12  Nev.  428 ;  Gibbon  v.  Dougherty,  10  Ohio 
8*^.  %5, 3?2 :  Tiflfany  v.  Bowerman,  2  Hun,  643 ;  Slauson  v.  Ig^grlehart, 
34  Barb.  198  ;  Buchanan  v.  Comstock,  57  Barb.  582 :  Milner  v.  Mllner, 
2  Eaw.  Ch.  114 ;  Wlsner  v.  Ocumpaugh,  71  N.  Y.  118. 

7  Hoyt  V.  Sheldon,  4  Abb.  Pr.  50:  6  Duer,  661;  Hornfager  v, 
Hornfager,  6  How.  Pr.  13;  Ormsbee  v.  Brown,  50  Barb.  436. 

8  Palmer  v.  Murray,  18  How.  Pr.  545  ;  Medbury  v.  Swan,  46  N.  Y. 
20O ;  Sage  v.  Mosher,  17  How.  Pr.  867 ;  Latham  v.  Blchords,  15  Hun. 
129.  And  see  Spears  v.  Mayor  etc.  72  N.  Y.  442 ;  Lyon  v.  Isett,  42 
How.  Pr.  155;  11  Abb.  Pr.  N.  S.  853  ;  McDonald  v.  Davis,  12  Hun,  95. 

9  Fletechman  t».  Bennett.  79  N.  Y.  579.  Compare  Garner  v, 
Hannah,  6  Duer,  202 ;  Flsk  v.  Albany  etc  B.  B.  Co.  8  Abb.  Pr.  N.  S.  300. 

10  Sage  V.  Mosher,  17  How.  Pr.  867.  And  where  the  matter  pro- 
posed to  be  added  by  a  supplemental  complaint  is  a  cause  of  action 
not  connected  with  .^e  original  cause  of  action,  and  the  plaintiff's 
rights  can  be  enforced  by  a  new  action,  the  motion  to  allow  the  fll  • 
Ing  of  a  supplemental  complaint  will  be  denied:  West  v.  Burns,  2 
Month.  Law  BuU.  (N.  Y.)  55. 

11  Dann  v.  Baker,  12  How.  Pr.  521 ;  Ooddard  v.  Benson,  15  Abb.  Pr. 
191. 

12  Bowery  Nat.  Bank  v.  Duryee,  55  How.  Pr.  83  ;  74  N.  Y.  491. 

13  Fincke  v.  Rourke,  20  Hun,  264;  Mill  v.  Jones,  5  Neb.  500.  Com- 
pare Holly  V.  Graff,  29  Hun,  443 ;  Whiting  v.  Eichelberger,  16  Iowa, 

14  Buckley  v.  Buckley,  12  Nev.  428. 

15  Corbln  v.  Knapp,  5  Hun,  197. 

16  Prouty  V.  Lake  Shore  etc.  R.  R.  Co.  86  N.  Y.  272.  Compare 
Ervin  V.  Oregon  Railway  etc.  Cy>.  28  Hun,  269 ;  16  N.  Y.  Week.  Dig. 
137 ;  AngeU  v.  Lawton,  14  Hun,  70 ;  76  N.  Y.  540. 

17  Morange  v.  Morange,  2  Month.  Law  Bull.  (N.  Y.)  30.  And  see 
Mllner  w.  Mllner,  2  £dw.  Ch.  114;  Hoffman  v.  Hoffman, :«  How.  Pr. 
884 ;  Robertson  v.  Robertson,  9  N.  Y.  Week.  Dig.  348.  In  an  action 
for  a  divorce  from  bed  and  board,  the  plaintiflr  may  be  allowed  to 
file  a  supplemental  complaint,  setting  forth  acts  of  cruel  and  inhu> 
man  treatment,  alleged  to  have  been  committed  by  the  defendant 
since  the  time  of  the  commencement  of  the  action.  Thoy  are 
admissible  to  give  color  to,  and  to  explain  other  matters  put  la  issue 
by  the  pleadings :  Cornwall  v,  Cornwall,  30  Hun,  573. 
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CHAPTER  III. 

DEMUBBEB  TO  CJOMPLAINT  OR  PETITION. 

{  41.  Nature  of  a  demarrer  in-general. 

1  42.  Effect  of  demurrer. 

2  43.  Demurrer  confined  to  face  of  complaint  or  petition. 
{  44.  Objections  muBt  be  specific 

{  45.  Effect  of  not  demarring. 

{  4G.  Waiver  or  abandonment  of  demurrer. 

{  47.  Want  of  Jurisdiction. 

{  48.  Want  of  capacity  to  sue. 

{  49.  Auotlier  action  pending. 

8  50.  Misjoinder  of  parties. 

{  51.  Defect  of  parties. 

{  52.  Causes  of  action  Improperly  united. 

{  63.  No  cause  of  action. 

2  54.  Ambiguity,  etc. 

{  i>5.  Demurrer  bad  In  part. 

{  5fi.  When  demurrer  adjudged  frivolous. 

{  57.  Amendments  after  decision  of  demurrer. 

§  41.  Katnre  of  a  demurrer  in  general.— The  office  of  a 
demurrer  in  common-law  pleading  is  to  deny  the  legal 
sufficiency  of  the  allegations  demurred  to.*  A  demurrer 
is  not  itself  a  pleading  in  the  general  acceptation  of  the 
term,  but  rather  an  excuse  for  not  pleading.^  It  is  in 
effect  a  declaration  that  the  party  demurring  will  go  no 
further,  because  tlie  other  party  has  shown  nothing 
againt  him.^  It  raises  a  question  of  law  which  is  re- 
ferred to  the  court  for  its  decision.*  The  party  putting 
in  a  demurrer  admits  the  truth  of  all  such  matters  of 
fact  as  are  correctly  pleaded,  but  denies  their  legal 
sufficiency,  thus  referring  the  law  arising  on  these  facts 
to  the  judgment  of  the  court.*  And  the  court  will  con- 
sider the  whole  record,  and  give  judgment  for  the 
party  who,  on  the  whole,  appears  to  be  entitled  to 
it.'    Demurrers  were  either   general  or   special:  the 
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former  applying  to  matters  of  substance,  the  latter  to 
matters  of  form,  the  particalar  defect  being  specifically 
pointed  out  and  insisted  upon  as  the  cause  of  demurrer  J 
Under  the  Code  system,  a  demurrer  is  called  a  plead' 
iiigy^  and  the  demurrer  and  the  answer  are  the  only 
forms  of  pleading  which  a  defendant  can  adopt,'  and 
the  demurrer  can  only  be  adopted  in  the  particular 
cases  prescribed  by  tlio  statute.'®  It  is  proper  to  rej^rd 
a  demurrer  now  as  a  pleading  created,  with  its  character 
and  office  defined,  by  the  Code  of  the  particular  State 
or  Territory .11  Its  very  nature  and  office,  as  known 
to  tiie  former  pr^tice,  have  been  essentially  changed, 
and  defects  which  under  that  practice  were  waived, 
unless  pleaded  in  abatement,  are  now  legitimate 
grounds  of  demurrer,  while  other  defects,  which  were 
once  well  recognized  grounds  of  demurrer,  are  now 
remedied  on  motion  or  wholly  disregarded."  In  short, 
no  pleading  is  demurrable  under  the  Code  system, 
unless  it  is  subject  to  one  or  more  of  the  objections 
specifically  pointed  out  in  the  statute  as  grounds  of 
demurrer.*' 

1  Nowlau  V.  C4e(l<les,  1  East,  634  ;  Hobson  v.  McArthur,  3  McLean, 
211 ;  Hall  v.  Bartlctt,  'J  Barb.  2)^7.    And  sec  {  .3,  cuUe. 

2  Gayle  v.  Smith,  Minor,  83. 

3  Co.  Litt.  71  b. 

4  United  States  v.  AmolJ,  1  Gall.  348;  Governor  v.  Lindsay,  14 
Ala.  658 :  Henderson  v.  Stringer,  6  Gratt.  130 ;  Roberts  v.  White,  3 
Wis.  414. 

5  Chapin  V.  Curtis,  23  Conn.  388 ;  Havens  v.  Hartford  etc.  R.  R.  Co, 
28  Conn.  69 ;  Matthews  v.  Tower,  39  Vt.  4*1 ;  Coxe  v.  Gullck,  10  N.  J.  L. 
328 ;  Bobe  v.  Frowuer,  18  Ala.  89  ;  Branham  v.  Mayor  etc.  24  Cal.  60'Z. 

6  Keay  v.  Goodwin,  16  Mass.  1 ;  Frost  t».  Hammatt,  11  Pick.  75; 
Ward  t'.  Stout,  32111. 399 ;  Calais  v.  Bradford,  51  Me.  414  ;  Commonw.  v. 
Pittsburg  etc.  R.  R.  Co.  58  Piw  St.  26  ;  Bishop  v.  Quliitard,  18  Conn. 
395;  Gorman  v.  Lennox,  15  Peters,  115 ;  Lipe  v.  Becker,  1  Denio,  568 ; 
Hooker  v.  Gallagher,  6  Fla.  361. 

7  See  Co.  Litt.  72  a;  Archb.  Civ.  Plead.  310;  Commonw.  v.  Cross 
Cut  R.  R.  Co.  53  Pa.  St.  62  ;  Jackson  v.  Rundlet,  I  Wood.  A  M.  381 ; 
Stewart  v.  Bearing.  13  Phila.  175  ;  Drais  v.  Hogan,  60  Cai.  127  ;  Steam- 
boat Reveille  v.  Case,  9  Mo.  496. 

:    8    See  N.  Y.  Code  Civ.  Proc.  1 487 ;  Howard  v.  Michigan  etc.  B.  R. 
Co.  5  How.  Pr.  206 ;  Oliphant  v.  Whitney,  34  Cal.  25. 
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9   N.  Y.  Code  Civ.  Proc.  HS7  ;  Be  Witt  v.  Swift,  3  How.  Pr.  2S3  ; 
N.  C.  Code  Civ.  Proc.  {  94 ;  Banaom  v.  JicClees,  (M  N.  C.  17. 

10  De  Witt  V.  Swift.  3  How.  Pr.  283 ;  Beale  v.  Hayes,  5  Sand.  640  ; 
Hurper  v.  Chamberlain,  11  Abb.  Pr.  284. 

11  Manchester  v.  Storrs,  3  IIow,  Pr.  410. 

12  De  Witt  V.  Swift,  3  How.  Pr.  280  ;  1  Code  Rep.  24  :  6  N.  Y.  Leg. 
Obs.  314.  And  see  Prindle  v.  Caruthers,  15  N.  Y.  425 :  Ward  v.  Ward, 
5  Abb.  Pr.  N.  S.  145;  Bostwlck  v.  Dry  Goods  Bank,  67  Barb.  44i»; 
Johnston  Harvester  Co.  v.  Bartley,  94  Ind.  131 ;  Williamson  v. 
Yingling,  93  Ind.  42 ;  Wright  v.  Williams,  83  Ind.  421 ;  Carter  v.  Ford 
Plate  Glass  Co.  85  Ind.  180  ;  Union  Bank  v.  Bell,  14  Ohio  St.  200, 208  ; 
Bushey  v.  Reynolds,  31  Ark.  662  ;  Dyer  v.  Jacoway,  42  Ark.  193. 

13  Marie  v.  Garrison.  83  N.  Y.  14.  And  see  Getty  v.  Hudson  River 
R.  R.  Co.  8  How.  Pr.  177 ;  Dunn  i>.  Barnes.  73  N.  C.  273  ;  Hentach  v. 
Porter,  10  Cal.  555.  Compare  McClarv  v.  Sioux  City  etc.  R.  R.  Co.  :i 
Neb.  44.  No  demurrer  lies  to  a  supplemental  complaint :  Derry  v. 
Derry,  98  Ind.  319  ;  Morey  v.  Ball,  00  Ind.  450. 

J  42.  Effect  of  demurrer. — Under  the  Code  system  of 
pleading,  as  well  as  at  common  law,  a  demurrer  is  in 
effect  a  declaration  that  the  party  will  go  no  further, 
because  the  other  has  shown  nothing  against  him.^ 
The  office  of  a  demurrer  is  to  raise  issues  of  law  upon 
the  facts  stated  in  the  pleading  demurred  to ;  ^  and  it 
admits  the  truth  of  the  facts  that  are  relevant  and  well 
pleaded,  so  far  as  is  necessary  to  determine  the  question 
raised.^  But  mere  statements  of  legal  conclusions  are 
not  admitted ;  *  thus,  averments  in  a  complaint  as  to 
the  meaning  or  contents  of  a  paper  set  forth  therein,  or 
annexed  to  and  made  part  thereof,  are  not  admitted  by 
a  demurrer.^  It  is  however  held,  that  a  demurrer  re- 
maining upon  the  record  of  the  court  is  an  admission 
of  the  facts  stated  in  the  pleading  to  which  it  is  inter- 
posed, not  only  for  the  purposes  of  the  argument,  but 
as  evidence  upon  the  trial  of  the  issues  to  which  the 
pleading  demurred  to  relates.* 

1  Webb V.  Vanderbllt, 7  Jones  <fc  S. 4;  Herfort v.  Cramer, 7  Colo.  483. 

2  Freeman  v.  Frank,  10  Abb.  Pr.  870 ;  Bradley  r.  Ilodelsperger, 
17  S.  C.  9 ;  Brenuan  v.  Ford,  46  Cal.  7 ;  Brooks  v.  Gibbous,  4  Paige, 
874  ;  Wilson  v.  Mayor  etc.  15  How.  Pr.  502. 

3  Bran  ham  v.  Mayor  etc.  24  Cal.  602  ;  Levy  v.  Curtte,  1  Abb.  N.  C. 
18!) ;  StandiRh  v.  Dow,  21  Iowa,  363  ;  Griggs  v.  City  of  St.  Paul,  9  Minn. 
246  ;  Blake  v.  Griswold,  6S  N.  Y.  294  ;  Hance  v.  Hair,  25  Ohio  St.  34!) ; 
Van  Doren  v.  TJader,  1  Nev.  380 ;  Freeman  v.  Hart,  61  Iowa,  525. 
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4  Supervisors  etc.  v.  Seabury,  11  Abb.  N.  C.  461,  464;  Finch  v. 
Board  of  Education,  30  Oblo  St  41 ;  Wilson  v.  Clarke,  20  Minn.  367 ; 
Sherwood  i»,  Sherwood,  45  Wis;  857  ;  Kleekamp  t».  Meyer,  5  Mo.  App. 
444  ;  Holey  v.  Griswold,  2  Mont.  447  ;  Mauney  r.  Ingram,  78  N.  C.  96 ; 
Simpson  V.  Prather,  5  Oreg.  86 ;  Hall  v.  Bartlett,  0  Barb.  297  ;  Free- 
man V.  Hart,  61  Iowa,  525. 

6  Blake  v.  Griswold,  68  N.  Y.  294 ;  Buffalo  Catholic  Inst.  v.  Bitter, 
87  N.  Y.  250. 

e   Cutler  V.  Wright,  22  N.  Y.  472.    See  {  46,  po«^ 

2  43.  Demurrer  conflned  to  faoe  of  complaint  or  petition, 
— The  objections  to  a  complaint  or  petition,  which  are 
specifically  enumerated,  as  groundis  of  demurrer  under 
the  Code  system  of  pleading,  must  appear  upon  the 
face  of  the  pleading ;  *  and  unless  the  objection  does  so 
appear,  it  is  no  ground  for  a  demurrer,  but  should  be 
set  up  by  way  of  answer.' 

1  See  N.  Y.  Code  Civ.  Proc.  J  488  ;  Cal.  Code  Civ.  Proc.  ?  430 ;  2 
Ohio  Rev.  Stats.  |  5063 ;  Wilson  v.  Mayor  etc.  15  How.  Pr.  500 ;  6  Abb. 
Pr.  6 ;  Simpson  t7.  Loft,  8  How.  Pr.  234 ;  Mayberry  v.  Kelly,  I  Kan. 
116 ;  Coe  V.  Beckwith,  31  Barb.  3.% ;  19  How.  Pr.  398  ;  Aurora  v.  Cobb.  21 
Ind.  492 ;  Davy  v.  Betts,  23  How.  Pr.  396 ;  Collins  v.  Davis,  57  Iowa,  250. 

2  Powers  V.  Ames,  9  Minn.  178  ;  Getty  v.  Hudson  Biver  R.  R.  Co. 
8  How.  Pr.  177 ;  Irving  Nat.  Bank  v.  Corbett,  10  Abb.  N.  C.  85 :  CaL 
Code  Civ.  Proc.  S  433 ;  Gillam  v.  Sigman,  23  Cal.  637 ;  Moore  v.  Hobbs, 
T7  N.  C.  65. 

§  44.  Objectionfl  mnit  be  specified.— The  demurrer 
must  distinctly  specify  the  objections,^  or  grounds  of 
objection,^  to  the  complaint  or  petition,'  and  if  it  omit 
to  do  so,  it  may  be  disregarded  and  treated  as  a  nullity.* 
Under  the  Code  system  of  pleading,  every  demurrer, 
whether  for  substance  or  form,  is  deemed  a  special 
demurrer,  and  must  clearly  specify  the  ground  of 
objection  to  the  complaint  or  petition,  or  be  disregarded 
as  frivolous.^  But  nothing  more  is  required  than  that 
the  party  demurring  shall  specify  distinctly  upon  which 
of  the  several  grounds  of  objection  enumerated  he  relies 
to  sustain  his  demurrer.*  An  objection  to  the  juris- 
diction of  the  court,  or  that  the  complaint  or  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  may  be  raised  by  a  demurrer,  which  merel^r 
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specifies  such  ground  of  objection  in  the  language  of 
the  statute^  But  a  demurrer  for  any  other  reason 
must  point  out  specitically  the  particular  defect  relied 
upon.8  Where  the  party  demurring  to  a  complaint,  in 
addition  to  the  vrords  of  the  statute,  specifies  certain 
grounds  of  insufficiency,  he  can  only  rely  upon  the 
defects  specified;'  but  the  rule  is  otherwise  if  the 
demurrer  is  general,  in  the  words  of  the  statute,  and 
without  specification. 10  The  demurrer  maj''  be  inter- 
posed to  the  whole  complaint  or  petition,  or  to  one  or 
more  separate  causes  of  action  stated  therein."  But  a 
complaint  containing  several  causes  of  action,  which  is 
demurred  to  generally,  will  be  sustained,  provided  any 
one  cause  of  action  is  sufficiently  stated ;  '*'  and  there- 
fore, if  a  demurrer  is  intented  to  apply  to  certain  parts 
only  of  a  complaint,  the  parts  intended  should  be 
specified  .1^  A  defendant  may  answer  to  some  of  the 
causes  of  action  in  the  same  complaint  and  demur  to 
others,^^  but  he  cannot  answer  certain  allegations  and 
demur  to  others  in  the  same  cause  of  action  .^^  Demurrer 
and  answer  are  different  pleadings,^^  and  a  defendant 
caniiOt  demur  and  answer  to  the  same  matter." .  But  if 
a  paper  is  both  an  answer  and  demurrer,  it  will  be 
allowed  as  an  answer,  if  otherwise  sufficient,  and  a 
motion  to  compel  an  election  is  not  proper. ^8 

1  N.  Y.  Code  Civ.  Proc.  i  400. 

2  2  Ohio  Rev.  Stats,  i  5063  ;  N.  C.  Code  Civ.  Proc.  ?  96 ;  CaL  Code 
Civ.  Proc.  §  431 ;  Davidson  v.  Biggs,  61  Iowa,  809. 

3  Harper  v.  Chamberlain,  11  Abb.  Pr.  2M ;  People  ik  Crooks,  53 

N.  y.  &18. 

4  N.  y.  Code  Civ.  Proc.  H90 ;  N.  C.  Code  Civ.  Proc.  {  96  ;  Powers 
v.  Ames,  9  Minn.  178. 

5  Love  V.  Commissioners  etc.  64  N.  C.  706.  And  see  Cowan  i*. 
Balrd,  77  N.  C.  201 ;  Drais  v.  Uogan,  50  Cal.  127. 

6  Durkee  v.  Saratoga  etc.  B.  R.  Co.  4  How.  Pr.  226  ;  Getty  v, 
Hudson  River  R.  R.  Co.  8  How.  Pr.  177 ;  De  Witt  v.  Swift,  3  How.  Pr. 
281 ;  Lagow  v.  Neilsou,  10  Ind.  183. 

7  EUiasen  v.  Halleck,  6  Cal.  386;  Kent  v.  Snyder,  30  Cal.  666; 
Durkee  v.  Saratoga  etc.  R.  R.  Ce^  4  JIow.  Pr.  226.    And  so,  In  New 
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York,  as  to  an  objection  that  there  to  another  action  pending  between ■ 
the  same  parties,  for  the  same  cause :  N.  Y.  Code  Civ.  Proc.  {  490. 

8  17.  Y.  Code  Civ.  Proc.  i  490 ;  Kent  v.  Snyder,  30  Col.  CCO. 

0  Nellls  V.  De  Forest,  16  Barb.  61 ;  Lopes  v.  Central  Arizona  Illn. 
Co.  1  Ariz.  464.    And  see  Hobart  v.  Frost,  6  I>uer,  672 ;  Hotchklss  v.~ 
Kiting,  ^  Barb.  8S  ;  Fulton  Fire  Ins.  Co.  v.  Baldwin,  87  N.  Y.  848. 

10  liQpez  V.  Central  Arixona  ICin.  Co.- 1  Ariz.  464. 

11  Cal.  Code  Civ.  Proc.  \  431 ;  N.  Y.  Code  Civ.  Proc.  {  492  ;  Ogdens- 
burgh  Bank  v.  Paige,  2  Code  B.  75. 

12  Cooper  «,  Clason,  1  Code  R.  K.  S.  847 ;  Hyde  v.  Supervisors  etc. 
43  Wis.  12J  ;  Newbery  v.  Garland,  ft  Btirb.  lil ;  First  Nat.  Bank  r. 
.Hqw,  28  ^inn.  ISO :  Butler  .v.  Wood,  llEl^ow.  Pr.  22i ;  Sheldon  r.  Hoy,. 

11  lEIow.  Pr.  11 ;  Seayer  v,  Hodgkin,  63  How.  Pr.  128 ;  Jacques  v. 
Morris,  2  Smith,  E.  D.  639 ;  Griffiths  v.  Henderson,  49  Cal.  566  i  weaver 
V.  Conger,  10  Cal.  233  l  Bruce  v.  Benedict,  31  Ark.  801 ;  Pott^^r  v. 
Hussey.  1  Utali,  249 ;  Wheeler  v.  Conn.  Mut.  Llxe  Ins.  Co.  82  N.  Y.- 
513 ;  37  Am.  Bep.  581. 

13  Matthews  v.  Beach,  8  N.  Y.  173 ;  Jarvls  v.  Palmer,  11  Paige,. 
•«50.    . 

14  N.  Y.  Code  Civ.  Proc  {  492;  Ransom  v.  McClees,  04  N.  C.  17* 
If  there  be  several  defendants,  some  may  answer  while  others 
demur :  Webb  v,  Vanderbllt,  7  Jones  dt  S.  4. 

15  Ransom  v.  McCleeS,  64  N.  C.  17.  And  see  Lord  v,  Vreeland,  24 
How.  Pr.  8ia ;  15  Abb.  Pr.  122 ;  Clark  r.  Van  Deusen,  3  Code  R.  219 ; 
Hayden  v.  Anderson,  17  Iowa,  158  ^Sunuier  v.  Young,  65  N.  C.  579. 

16  Howard  v.  Michigan  etc  R.  R.  Co.  5  How.  Pr.  206.  And  see 
Kelly  V,  Downing,  42  N.  Y.  71.  The  test  us  to  whether  a  pleading  is  a 
demurrer  or  answer  is,  does  it  require  any  proof  to  establish  it? 
If  so,  it  is  an  answer  and  not  a  demurrer :  Struver  v.  Ocean  In&  Co.  16 
How.  Pr.  422.   And  see  DiUAfev,  Wilson,  43  Barb,  201. 

17  Spellman  v.  Welder,  5  How.  Pr,  6;  Munn  v.  Barnum,  1  Abb.  Pr. 
281 ;  12  llow.  Pr.  563 ;  Davis  v.  Hincs,  6  Ohio  St..473. 

18  Bernard  v.  Morrison,  2  Ov.  Proc  R.  (McCarty)  425 ;  reversing 
a  a  64  How.  Pr.  108. 

1  45.  EfBbot  of  not  domvrring.  *^If  a  defendant  fails  to 
demur  to  the  complaint  or  petition  in  any  case  in 
whichi  a  demurrer  is  allowable,  he  must  be  deemed  to 
have  waived  every  objection  which  might  have  been 

'  thus  raised,  excepting  only  the  objection  to  the  jurisdic- 
tion of  the  court,  and  the  objection  that  facts  sufficient  to 
constitute  a  cause  of  action  are  not  stated.^  An  omis- 
sion to  demur  is  not  a  waiver  of  these  latter  defects, 
even  where 'the  defect  is  apparent  on  the  face  of  the 
complaint  or  petition,  nor  are  they  waived  by  an  omis- 
sion to  set  them  up  in  the  answer.*  The  objection 
may  be  taken  Advantage  of  at  any  stage  of  the  trial.' 
Boons:  Pljjiad.  — 7 
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1  Cal.  Code  Civ.  Proc  {  484 :  Learned  v.  Castle,  8np.  Ct  Cal.  8 
West  C.  Kep.  154  ;  N.  C.  Code  Civ.  l*roc.  f  99 ;  N.  Y.  Code  Civ.  Proc. 
i  4»J ;  Burns  v.  Ash  worth,  72  N.  C.  4U6 ;  Durham  v.  Bostwlck,  72 
K.  C.  353 :  Blossom  v.  Barrett,  a?  N.  Y.  434 ;  Fourth  m&L  Bank  v, 
bcott,  31  Hun,  mil ;  Sherman  v.  Inman  8.  8.  Co.  26  Hun,  107  ;  Patchin 
V.  Peck,  38  N.  Y.  39 ;  Zabriskle  v.  Smith,  13  N.  Y.  222 ;  2  Ohio  BeV. 
State.  I  5064.  A  demurrable  objection  cannot  be  taken  \>y  answer  : 
Petrie  v.  Lansing,  66  Barb.  857;.  Bebinger  v.  Sweet,  6  Hun,  478;  1 
Abb.  N.  C.  266. 

2  Lounsburv  v.  Purdy,  18  K.  T.  615 ;  Co^On  v.  Reynolds,  37  N.  T. 
(MO;  2  Wait's  Pr«  456;  De  Busstere  v.  HoUaday,  4  Abb.  N.  C.  ill ; 
Pittman  v.  Myrick,  16  Fla.  692 ;  Bartges  v.  O'Nell.  13  Ohio  Sr  72. 

8  Hlggins  V,  Rockwell,  2  Dtler,  "650 ;  WInterson  v.  Railroad  Co.  2 
HUt.  389.   And  see  People  v.  Central  R.  B.  Co.  42  K.  Y.  283 ;  j|  53,  port. 

2  46.  Waiver  or  sbaadonnM&t  of  demurrer.  —  Where  a 
defendant,  after  his  demurrer  to  the  complaint  has 
been  overruled^  avails  himself  of  permission  to  answer 
on  terms,  he  must  be  deemed  to  have  abandoned  his 
demurrer ;  ^  and  a  demurrer  which  the  party  has  aban- 
doned is  no  longer  a  part  of  the  record.^  But  if  the 
defendant's  demurrer  be  overruled,  with  permission  to 
him  to  withdraw  it  upon  terms,  and  he  goes  to  trial 
without  complying  with  the  terms,  the  demurrer  will 
form  a  part  of  the  reCord^'and  is  an  admission  of  the 
facts  stated  in  the  pleading  to  which  it  is  interposed.' 
If  the  defendant  answers  prior  to,  and  without  a  decis- 
ion upon  a  demurrer  previously  filed  by  him  to  the 
complaint  or  petition,  he  thereby  waives  his  denjixirrer.^ 
So,  the  effect  of  an  amendment  to  the  complaint  or  peti- 
tion after  a  demurrer  has  been  interposed  is  to  submit  to 
the  demurrer,^  and  if  a  demurrer  be  filed  to  the  amended 
pleading,  the  first  demurrer  will  be  considered  waived.* 
Generally,  by  answering  over  to  the  merits,  the  defend- 
ant waives  any  error  based  upon  the  ruling  on  a  demur- 
rer ;  7  but  the  rule  is  otherwise  under  Codes  which  allow 
a  defendant  to  demur  and  answer  both  at  the  same  time.* 

1  Irvine  v.  Forbes,  11  Barb.  587  ;  Greenwood  v.  Brink,  1  Hun,  227; 
Harper  v*  Leal,  10  Uow.  Pr.  276;  Hayes  v.  Kedzle,  11  Hun,  577; 
Richards  v.  Fanning.  5  O^eg.  856:  Pottlugrer  v.  Garrison,  3  Neb.  221 : 
t  Dion  Ins.  Go.  v.  McGookey.  2»  Ohio  bt.  555 ;  Carson  v.  Osborn,  K) 
Moil.  B.  156 ;  J  ones  v.  Terry,  43  Ark.  220, 
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2  Brown  v.  Saratoga  B.  B.  Co.  18  N.  Y.  405.  And  see  Wheelock  v.. 
Lee,  74  N.  Y.  405 ;  6  Abb.  N.  C.  72 ;  Overland  Dispatch  Co.  v,  Wedeles,. 
1  New  Mexico,  528. 

8  Cutler  V.  Wright,  23  N.  Y.  472.  A  demurrer  precedes  an  answer,- 
and  cannot  be  put  In  after  It  without  leave  obtained  to  withdraw  the- 
answer :  Finch  v.  BaskervlUe,  1(5  N.  C.  205^ 

1 4  Morrison  v.  Fishel,  64  Ind.  177 ;  Moss  v.  Witness  Printing  Co.  64 
Ind.  125;  Farrar  v.  Trlplett.7  Neb,  237;  Frftuk  v«  B«fthT63  HOW.  Pr. 
282  ;  2  Civ.  Proc.  B.  250 ;  tfusgrai^e  v.  Webster,  63  How.  Pr.  36S ; 
Adams  v.  West  Shore  etc.  B.  B.  Co.  65  How.  Pr.  829.  Compare 
Bobertson  v.  Bennett,  1  Abb.  N.  C  476 ;  People  v.  Whltwell,  62  How. 
Pr.  383.  •  .  t  .  o 

5  District  Township  v.  District  Township,  44  Iowa,  512 ;  Perkins  v, 
Davis,  2  MonL  474 ;  Gale  v.  Tuolamne  Water  Co.  14  Cal.  28. 

6  District  Township  v.  District  Township,  44  Iowa,  512. 

7  Union  Ins.  Co.  v.  McGookey,  83  Ohio  St  565 ;  Harval  v.  Gray,  10 
Neb.  186 :  Dorrlngton  v.  Mlnnick,  15  Neb.  397  ;  Westphal  v.  Henney, 
49  Iowa,  542 ;  Stanbury  v.  Kerr.  6  Colo.  28 ;  Webb.  v.  Smith,  6  Colo. 
866 ;  Ward  v.  Mooney,  1  Wash.  104.  And  see  Shamokin  Bank  v. 
Street,  16  Ohio  St.  1 ;  Perkins  v.  Davis,  2  Mont.  474 ;  Beall  v.  Terri- 
tory, 1  New  Mexico,  607. 

8  Wines  V.  Stevens,  1  Utah,  805.  And  see  People  v.  McClellan,  81 
OaL  lOL 

§  47.  Want  of  jurisdiotioii. — The  defendant  may  de- 
mur to  the  complaint  or  petition,  where  it  appears 
upon  the  face  thereof  that  the  court  has  not  jurisdic- 
tion of  the  pei?son  of  the  defendant,  or  the  subject  of 
action.^  The  question  of  jurisdiction  should  be  raised 
either  by  demurrer  or  answer.^  If  want  of  jurisdiction 
appears  upon  the  face  of  .the  complaint,  the  objection 
should  be  taken  by  demurrer,  otherwise  by  answer.' 
But  objection  to  the  jurisdiction  is  not  to  be  deemed 
waived  even  if  not  taken  by  demurrer  or  answer.*  It 
may  still  be  raised  on  appeal.^  A  demurrer  assigning 
as  its  ground  '*  that  the  court  has  no  jurisdiction  of  the 
person,"  does  not  raise  any  question  as  to  the  regular- 
ity of  the  proceedings  by  which  service  of  process  has 
been  made,  but  only  the  question  whether  the  defend- 
ant is  such  a  person  as  can  be  subjected  by  process  to 
the  jurisdiction  of  the  court.^  If  the  suit  has  been 
irregularly  commenced,  the  defendant's  remedy  is  by 
motion  against  the  irregularity .<^     If  a  demurrer  be 
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jnterposed  to  a  complaint  containing  several  causes  of 
^action  properly  united,  but  of  one  of  which  the  court 
has  no  Jurisdiction,  it  will  be  overruled  if  it  is  to  the 
whole  complaint,  and  assigns  no  cause  of  demurrer 
>  except  t^e  improper  union  of  several  causes  of  action  ;^ 
the  demurrer  in  such  case  should  bo  limited  to  the 
•cause  of  action  of  which  the  court  has  no  junsdiotion.* 

1  CaJ.  Code  Civ.  Ptoc,  {  430,  subd.  1 ;  2  Ohio  Rev.  Stat&  {  5062, 
isabd.  1:  Doll  v.  Feller.  16  Col.  4S2;  Powers  v.  Ames,  \>  Minn.  178; 
.Bank  of  Charlotte  v.  Britton,  66  N.  C.  865  ;  Swann  v.  Phcenix  Iron  Co. 
.58  aa.  190. 

2  Atlautic^tc  TeL  Co.  v.  Baltimore  etc  B.  B.  Co.  87  N.  Y.  35S. 

3  Johnson  v.  Adams  Tobacco  Co.  14  Han,  89 ;  Crowley  v.  Boyal 
Exchange  Shipping  Co.  2  Civ.  Proc.  B.  174 ;  Wilson  v.  Mayor  etc.  liS 
How.  Pr.  600 ;  6  Abb.  Pr.  6. 

4  De  Busslere  v.  Holladay,  4  Abb.  N.  C.  Ill ;  Hughey  v,  Sldwell, 
18  Mon.  B.  261 ;  2  45,  ante, 

5  Hotchklsa  v,  ElUng,  36  Barb.  S!8.  See  Bnmham  v.  De  Bevoise, 
8  How.  Pr.  160. 

G  Nones  v.  Hope  Ins.  Co.  5  How.  Pr.  96 ;  8  Barb.  541 ;  Ogdensbargh 
etc.  B.  B.  Co.  V.  Vermont  etc.  B.  R.  Co.  16  Abb.  Pr.  K.  S.  240;  4  Hun, 
712. 

7  Nones  v.  Hope  Ins.  Co.  8  Barb.  541 ;  5  How.  Fr.  96L 

8  Cook  V.  Chase,  3  Duer,  64 

9  Cook  V.  Chase,  8  Duer,  643.  A  demurrer  on  the  grounds  **  that 
the  court  has  no  JurlsdicUon  either  of  the  person  of  the  defendants  or 
of  the  subject  of  the  action,"  and  "  that  the  complaint  does  not  state 
facts  sufflctent  to  constitute  a  cause  of  action,"  is  held  to  be  sufficiently 
explicit  under  the  rule  of  construction  adopted  by  the  courts  of  Cali> 
fornia :  Elisseu  v.  Halleck,  6  CaL  886.  Compare  Kent  v.  8nyder,  30 
Cal.e66. 

I  48.  Want  of  eapadty  to  sue.  —  Objection  that  the 
plaintiff  has  not  legal  capacity  to  sue,  when  apparent  on 
the  face  of  the  complaint  or  petition,  should  be  taken 
by  demurrer  and  not  by  answer.^  But  a  demurrer  on 
the  ground  that  the  plaintiff  has  not  legal  capacity  to 
sue  can  only  be  sustained  where  the  pleading  discloses 
some  legal  incapacity,  such  as  infancy,  lunacy,  and 
the  like.2  The  want  of  capacity  must  appear  from  the 
facts  that  are  stated,  and  not  from  the  omission  of  facts 
that  would  expose  such  want ; '  in  the  latter  case,  the 
objection  must  be  taken  by  answer.^    Thus,  if  it  appears 
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upon  the  face  of  the  pleading  that  a  plaintiff  suing  as  a 
corporation  is  not  such  in  fact,  a  demurrer  is  proper ;  ^ 
but  if  the  pleading,  does  not<8how«upon  its  face  that  the 
plaintiff  is  not  a  corporation,  the  objection  that  it  is  not 
such  shoulci  be  taken  by  answer.'  The  objection  of 
want  of  legal  capacity  in  the  plaintiff  to  sue  is  waived, 
unless  it  be  taken  either  by  demurrer  or  answer.^  But 
where  the  plaintiff  sues  by  a  name  representing  no 
X>erson,  natural  or  artificial,  it  seems  that  the  objection 
must  be  taken  by  motion  and  not  by  demurrer.^ 

1  CaL  Code  Civ.  Proc.  {  430,  subd.  2;1S,Y.  Code  Civ.  Proc.  1 488, 
sabd.  3 ;  Matthews  v.  Stietz,  6  Civ.  Proc.  B.  235 ;  Hobart  v.  Frost,  5 
Dtfer,  6?2  ;  Jnyers  v.  Machado,  6  Duer,  678 ;  14  How.  Pr.  149 ;  Haskins 
V.  Alcott,  13  Ohio  St.  210. 

2  Winfield  Town  Co.  v.  Marls,  11  Kan.  128 ;  Dale  v.  Thomas,  67 
Ind.  570 ;  Farrell  v.  Cook,  16  Neb.  483.  And  see  Bartholomew  v.  Lyon, 
67  Barb.  86 ;  Orantman  v.  Thrall,  44  Barb.  173;  Bobbins  v.  Wells,  26 
How.  Pr.  15;  18  Abb.  Pr.  191 ;  Jv>nes  v.  Steele,  36  Mo.  324 ;  McNair  v. 
Toler,  21  Minn.  175.  That  It  applies  to  all  cases  wher6  the  plaintifr. 
though  having  an  Interest  In  tno  subject  of  the  suit  and  the  relief 
demanded,  docs  not  show  a  right  to  appear  in  court  and  demand 
such  relief  in.  his  own  name :  Bnlkley  v.  Big  Muddy  Iron  Co.  77  Mo. 
lOSw 

3  Phoenix  Bank  v,  Donnell,  41  Barb.  571 ;  40  N.  Y.  410 ;  Doll  v. 
Feller,  16Cal.  432 :  Minneapolis  Harvester  Works  v.  Libby,  2A  Minn. 
327 ;  State  v.  Torlnns,  22  Minn.  272  ;  American  Button  Hole  Co.  v, 
Moore,  2  Dakbta,  280,  m 

4  Barclay  v.  Quiclcsilver  Mln.  Co.  0  Lans.  25 ;  Swamp  etc.  District 
V.  Feck,  60  Cal.  40;i. 

5  Phoenix  Bank  v.  Donnell,  41  Barb.  571 ;  40  N,  Y.  410.  Compare 
Bauh  V.  Board  of  Commissiouers,  06  How.  Pr.  36d  ;  Tolmie  v.  Dean, 
1  W&sh.  46 ;  Fultdn  Fire  ius.  Co.  v,  Baldwin,  37  N.  Y.  MS. 

6  Phoenix  Bank  v.  DonneU,  40  N.  y.  410 ;  2  Wait's  Pr.  448. 

7  Hastings  «.  McKlnley.  1  Smith.  E.  D.  273  ;  Tapley  v.  Tapley,  10 
Minn.  448 ;  Palmer  v.  Davis,  28  N.  Y.  242 ;  Van  Amringu  v.  Barnett, 
8  Bosw.  857  ;  Hoop  v.  Plummer,  14  Ohio  St.  448 ;  Jones  v,  Steele,  36 
Mo.  324 ;  Pettigrew  v.  Washington  Co.  43  Ark.  :j3. 

8  Bank  of  Havana  v.  Magee,  16  How.  Pr.  97  ;  7  Abb.  Pr.  134 ;  20 
N.  Y.  355.    And  see  Gardner  v.  McClure,  6  Minn.  250. 

§  49.  Anotb«r  action  pending. — The  defendant  may 
demur,  when  it  appears  upon  the  face  of  the  complaint 
or  petition  that  there  is  another  action  pending  between 
the  same  parties,  for  the  same  cause.^  If  the  fact  does 
not  appear  upon  the  face  of  the  c6mplaint  or  petition, 
the  remedy  is  by  answer  and  not  by  demurrer.*    Nor 
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can  a  demurrer  be  sustained  on  this  ground,  unless  it 
appears  that  both  actions  are  for  the  identical  cause  of 
action  ;  ^  nor  will  it  lie  when  the  party  demurring  is  not 
a  party  to  the  former  suit ;  *  though  it  is  immaterial 
which  of  tlie  parties  to  the  actionin  which  the  demurrer 
is  interposed  commenced  the  prior  action.*  Nor  does  it 
matter  that  the  prior  proceeding  is  not  strictly  an  action, 
but  was  an  attachment,  or  citation  before  a  surrogate, 
or  a  proceeding  in  court  founded  on  a  petition.*  The 
principle  governing  such  cases  is,  that  if  full  relief  can 
be  had  in  the  one  suit,  no  others  shall  be  allowed,  and 
a  demurrer  lies ;  ^  but  if  the  prior  action  is  for  relief 
which  could  not  be  granted  in  the  action  demurred  to, 
this  principle  does  not  apply.®  And  a  demurrer  is  not 
sustained  where  the  other  action  is  pending  in  a  court 
of  tho  United  States,  or  of  a  sister  State.' 

1  Cal.  Code  Civ.  Proc.  }  430.  aubd.  3 ;  N.  Y.  Code  Civ.  Proc.  ?  488, 
subd.  4 ;  2  Ohio  Rev.  Stats,  f  S082,  subd.  3 ;  Bishop  v.  Bishop,  7  Kobt. 
194  ;  Mosher  v.  Ind.  School  District,  42  Iowa,  632 ;  Harris  v.  Johnson, 
65  N.  C.  478  ;  Hamlin  v.  Wright,  23  Wis.  491. 

2  Hornfager  v.  Hornfager,  1  Code  R.  N.  S.  412 ;  6  How.  Pr,  279  ; 
Burrows  v.  Miller,,  5  How.  Pr.  51.  < 

3  Kelsey  v.  Ward,  16  Abb.  Pr.  98  ;  Paige  v.  Wilson,  8  Bosw.  294. 

4  Oeery  v.  Webster,  11  Hun,  428.  And  see  Auburn  City  Bank  v. 
Leonard,  29  How.  Pr.  193. 

5  Hornfager  v.  Hornfager,  1  Code  R.  N.  S.  412  ;  6  How.  Pr.  279 ;  2 
Wait's  Pr.  448 ;  Oroshon  v.  Lyon,  16  Barb.  461.  That  In  order  to  sustain 
the  demurrer,  the  plaintiff  In  the  latter  action  must  be  the  plalntl£f 
in  the  former  action :  See  Walsworth  t».  Johnson,  41  Cal.  61 ;  O^Connor 
V.  Blake,  29  Cal.  812  ;  Wadlelgh  v.  Veazie,  3  Sum.  165. 

6  Oroshon  v,  Lyon,  16  Barb.  461. 

7  Oroshon  v.  Lyon,  16  Barb.  461.  See  Daubman  v.  Schulting,  51 
How.  Pr.  337. 

8  Haire  v.  Baker,  5  N.  Y.  857.    See  Cordier  v.  Cordler,  20  How.  Pr. 

187.       . 

9  Cook  V.  Litchfield,  5  Sand.  830;  Williams  v.  Ayrault,  31  Barb. 
864 ;  Burrows  v.  Miller,  2  Code  R.  101 ;  5  How.  Pr.  51 ;  Sloan  v. 
McDowell.  75  N.  C.  29. 

§  60.  Mifljoinder  of  parties. — By  a  misjoinder  of  par- 
ties is  meant  an  excess  of  parties.^  And  under  the 
Codes  of  some  of  the  States  and  Territories,  a  misjoin- 
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der  of  parties,  plaintiflFor  defendant,  is  expressly  made 
a  ground  of  demurrer.'^    In  other  States,  a  misjoinder 
of   parties,  plaintitf  but  not  defendant,  is  expressly 
made  a  ground  of  demurrer.*    But  in  many  of  tlie 
States  which  have  adopted  the  Code  system  of  pleading, 
a  misjoinder  of  parties,  plaintifi'  or  defendant,  cannot 
be  assailed  by  demurrer ;  *  if,  however,  the  facts  stated 
in  the  pleading  show  no  cause  of  action  against  the 
defendants  in  favor  of  one  of  the  plaintiffs,  the  defend- 
ants may  demur  as  to  such  plaintiff,  upon  the  ground 
that  the  pleading  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.^    So,  a  defendant  improperly 
joined  may  demur  on  the  ground  that  no  cause  of 
action  is  stated  against  him.*    Thus,  in  a  suit  for  relief 
from  fraud,  against  several  defendants,  where  as  to  one 
of  them  the  complaint  fails  to  show  any  knowledge  of 
or  connection  with  it,  he  is  not  a  proper  party,  and  a 
demurrer  by  him  should  be  sustained.^    Under  Codes 
making  a  misjoinder  of  parties  plaintiff  a  ground  of 
demuiTer,  when  such  misjoinder  appears  upon  the 
face  of  the  complaint,  the  objection  must  be  taken  by 
special  demurrer,  and  if  not  so  taken  it  is  waived ;  ^  it 
cannot  be  raised  under  a  demurrer  interposed,  upon 
the  ground  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.^    But  a  misjoinder 
of  parties  plaintiff,  which  does  not  appear  upon  the 
face  of  the  complaint,  may  be  pleaded  in  the  answer, 
and  be  made  a  ground  of  nonsuit  against  all  the  plaint- 
iffs.^o    If  a  cause  of  action  is  shown,  objection  to  the 
misjoinder  of   parties  plaintiff  cannot   be   taken   by 
demurrer,  unless  such  misjoinder  was  a  ground  of 
demurrer  when  the  issue  was  framed.^^    A  demurrer 
for  the  misjoinder  of  parties,  which  does  not  show 
wherein  there  is  such  misjoinder,  will  be  overruled.^^ 
Where  a  plaintiff  brings  suit  in  his  individual  right^ 


I 


i  60  DEMUBBEB.  80 

and  also  in  his  reprearentative  capacity,  as  executor,  a 
demurrer  to  the  complaint  on  the  ground  of  misjoinder 
of  parties  plaintiff  will  be  sustained.*'  Where  certain 
parties  defendant-  are 'improperly  joined,  advantage  of 
the  misjoinder  cannot  be  taken  by  the  defendants 
properly  joined,  when  the  former  disclaim  all  interest 
in  the  subject-matter  of  the  litig^ation,  and  their  dis- 
claimer is  acted  upon  by  the  court  and  accepted  by 
the  plaintiffs." 

1  Neil  V.  Trustees  etc  31  Ohio  St.  15, 20. 

2  See  Cal.  Code  Civ.  Proc.  }  430,  subd.  4 ;  Utah  Code,  (  292,  snbd.  4  ; 
Nev.  Code.  { -10 ;  Mont.  Code,  {  86  ;  Colo.  Code,  j  51 ;  Ga.  Code.  (1882) 
{  4192 ;  Idaho  Code,  {  232  ;  Wyoming  Code,  {  83 ;  Kowe  v.  Bacigailuppi, 
2lCaL633. 

S  See  N.  Y.  Code  Civ.  Proc.  {  488,  subd.  5 ;  2  Ohio  Rev.  Stats.  1 6062. 
subd.  4 ;  Enos  v.  Leach,  18  Hun,  130.    That  there  is  a  misjoinder  of 

£artles  defendant  is  not  a  ground  of  demurrer  in  New  York  :  Fish  v, 
lose,  59  Huw.  Pr.  238.   And  see  Nichols  v.  Drew,  94  N.  Y.  2ft. 

4  See  Dean  v.  English.  18  Mon.  B.  132  ;  Fry  v.  Street,  37  Ark.  30  ; 
Ind.  School  District  v.  Ind.  School  District,  50  Iowa,  822 ;  White  Oak 
I'ownship  V.  Oskaloosa  Township,  44  Iowa,  512 ;  Roose  v.  Perkins.  9 
Neb.  304  ;  Hoard  v.  Clum.  81  Minn.  186;  Hill  v.  Marsh,  46  Ind.  218 ; 
Great  Western  Compound  Co.  v.  ^tna  Ins.  Co.  40  Wis.  873 ;  Marsh  v. 
Waupaca  Co.  38  Wis.  250.  So  in  New  York  and  Ohio,  as  it  respects 
misjoinder  of  parties  defendant :  Palmer  v.  Davis,  28  N.  Y.  2^  ; 
Hlchtmeyer  v.  Rlcfbtmeyer.  SO  Qarb.  55;  Fish  t>.  Ho9e,.59  How.  Pr. 
238 ;  Clark  v.  Bayer,  82  Onto  St.  299 ;  Powers  v.  Bumcratz,  12  Ohio  St.- 
273 ;  Neil  v.  Trustees  etc.  31  Ohio  St  15.    Misjoinder  of  unnecessary 

Sarties  is  a  mere  matter  of  surplusage  under  the  North  Carolina  Code : 
turns  V.  Asbworth,  72  N.  C.  496 ;  Davidson  v.  Elms,  67  N.  C.  228. 

5  Richtmeyer  v.  Rlchtmeyer,  50  Barb.  55.  And  see  Marsh  t>. 
Board  of  Supervisors,  38  Wis.  250*;  Willard  v.  Reas,  26  Wis.  540 ; 
Bumsey  v.  Lake,  55  How.  Pr.  840. 

6  Lewis  V.  Williams,  8  Minn.  151, 154.  And  see  Nichols  v.  Drew,  M 
N.  Y.  22. 

7  Belknap  v.  Caldwell,  88  Ind.  14. 

8  Gillam  v.  Sigman,  29  Cal.  637  ;  Tennant  v.  Pflster.  51  Cal.  511, 615 ; 
Green  v.  Taney,  8  Pacif.  L.  Rep.  423 ;  Learned  v.  Castle,  Sup.  Ct.  Cal. 
3  West  C.  Rep.  154.    And  see  Enos  v.  Leach,  18  Hun,  i:i8. 

0   Tennant  v.  Pflster,  51  Cal.  51 L 

10  South  Fork  etc  Co.  v.  Snow,  49  Cal.  155.  That  misjoinder  of 
parties  plalntltf  cannot  be  taken  advantage  of  unless  the  objection 
was  raised  In  the  court  below :  See  Long  v,  De  Bevois,  81  Ark.  480  ; 
Weil  V.  Simmons,  66  Mo.  617. 

11  Smith  V.  Rathbun,  22  Hun,  150, 157. 

12  Fultz  1^.  Walters,  2  Mont.  165 ;  Bemey  r.  Drexel,  33  Hun,  410 ;  19 
N.  Y.  Week.  Dig.  515 ;  Irwine  v.  Wood,  7  Colo.  477. 

13  Dias  v.Philllpe,  59  <?al.  293. 

14  Pflster  V.  Dascey,  Sup.  Ct  CaL  3  West  C.  Bep.  308. 
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§  a.  Defect  of  parties.— A  defect  of  parties,  plaintiff 
or  defendant,  when  it  appears  apon  the  face  of  the 
complaint  or  petition,  is  a  good  ground  of  demurrer,* 
and  the  objection  can  be  properly  taken  only  by  de- 
murrer.* Thus,  in  actions  sounding  in  tort,  if  it  appears 
from  the  complaint  that  all  the  proper  parties  are  not 
madQ  i^aintiffs,  the  defendant  should  demur,  and  the 
omission  to  do  so  will  be  a  waiver  of  the  defect,  although 
the  non- Joinder  be  set  up  in  the  defendant's  answer.' 
The  general  rule  is,  that  inevery  case  where  a  demurrer 
can  be  interposed  for  a  defect  of  parties,  the  defendant 
is  confined  to  that  remedy,  and  an  answer  is  not  per- 
mitted except  where  evidence  is  necessary  to  make  the 
defect  apparent.*  The  objection  is  waived,  if  not  taken 
by  demurrer  or  answer.^  In  order  to  sustain  a  demurrer 
for  a  defect  of  parties,  it  must  appear  that  the  party 
demurring  has  an  interest  in  having  the  omitted  parties 
joined,^  or  that  he  is  prejudiced  by  the  non-joinder.^ 
And  it  was  formerly  held,  that  a  demurrer  for  a  defect 
of  parties  would  not  lie,  unless  It  appeai*ed  from  tlie 
complaint  that  the  omitted  parties  are  living ;  ^  but  this 
is  no  longer  the  rule,  and  a  demurrer  will  lie,  unless  it 
appears  on.^he  face  of  ..thef complaint: that  the  omitted 
parties  are  dead. ^  In  an  action  for  trespass  upon  lands 
held  in  common,  if  it  appears  by  the  complaint  that  the. 
plaintiffs  are  only  part  of  the  owners,  and  it  does  not 
appear  that  the  others  are  joined  as  defendants,  a  de- 
murrer is  the  proper  remedy  to  raise  the  objection  of  a 
defect  of  parties.^^  sq^  if  it  appears  upon  the  face  of 
the  complaint  that  the  plaintiff,  claiming  to  be  the 
owner  of  a  one-third  interest  in  a  chattel,  has  brought 
the  action  to  recover  damages  for  the  conversion  of  such 
interest  by  the  defendant,  an  objection  to  his  omission 
to  make  the  owners  of  the  remaining  two  thirds  of  the 
chattel  parties  to  the  action  must  be  taken  by  de- 
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murrer."  So,  it  is  generally  held,  that  if  a  contract  is 
made  with  two  persons  jointly,  and  one  of  them  sues 
on  it  as  a  several  contract  with  him,  the  non-joinder 
can  only  be  taken  advantage  of  by  demurrer  or  an- 
swer.** In  an  action  against  one  of  two  obligors  or 
contractors,  upon  a  Joint  obligation  or  contract,  the 
complaint  or  petition  is  demurrable  for  a  defect  of 
parties.*'  But  a  complaint  which  avers  that  the  defend- 
ants and  others,  whose  names  are  not  known,  are 
stockholders,  and  that  it  is  impracticable  from  their 
great  number  to  bring  them  all  before  the  court,  is  not 
demurrable  for  defect  of  parties;**  in  such  case  one 
may  sue  or  be  sued  for  all  the  others.**  A  demurrer 
for  defect  of  parties  raises  a  question  of  law,  upon  the 
facts  stated  in  the  complaint  or  petition,  and  is  not  a 
mere  substitute  for  the  common-law  plea  in  abate- 
ment.*®  It  must  specify  the  particular  defect  objected 
to,  and  is  insufficient  if  it  merely  follows  the  words  of 
the  statute.*^  Generally  speaking,  if  the  court  can 
determine  the  controversy  before  it  without  prejudice 
to  the  rights  of  others,  or  by  saving  their  rights,  then  a 
demurrer  for  non- joinder  is  not  well  taken ;  *8  if,  on  the 
contrary,  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties, 
then  the  demurrer  is  well  taken,*' 

1  Cal.  Code  Civ.  Proc.  {  430,  subd.  4 ;  N.  Y.  Code  Civ.  Proc.  {  488» 
subd.  6  ;  2  Ohio  Bev.  Stats.  {  5062,  subd.  6 ;  N.  C.  Code  Civ.  Proc.  ?  95, 
subd.  4 ;  Snyder  v.  Voorhes,  7  Colo.  296.  An  excess  of  parties  is  not  a 
ground  of  demurrer  as  a  '*  defect  of  parties  " :  Hoard  v.  Clam,  31 
Minn.  186  ;  Arzbacher  v.  Mayer,  53  Wis.  380. 

2  Hees  v.  Nellls,  I  Thomp.  &  C.  118 ;  65  Barb.  440 ;  Davidson  v. 
Elms,  67  N.  C.  228  :  State  v.  Sapplngton,68  Mo.  455 ;  Donnan  t>.  IntelU« 
gencer  etc.  Co.  70  Mo.  168  ;  Waits  v.  McClure,  10  Bush,  763 ;  Barber  r, 
Beynolds,  33  Cal.  497 ;  Mott  v.  Buenbuhl,  1  Tex.  Ct.  App.  (Civ.  Cas.) 
i  500 ;  Walker  v.  Deaver,  79  Mo.  664. 

3  Zabriskie  v.  Smith,  13  N.  Y.  822 ;  Ingraham  v.  Baldwin,  12  Barb. 
18  ;  Depuy  v.  Strong,  4  Abb.  Pr.  N.  S.  340 ;  37  N.  Y.  372  ;  Maxwell  v. 
Pratt,24Hun,448. 

4  McCormlck  v.  Blossom,  40  Iowa,  256 ;  Byan  v.  Mulllnlx,  45  Iowa, 
631 ;  Dewey  t'.  Mover,  9  Hun, 473 ;  72  N.  Y.  70 ;  Zimmerman  v.  Schoen- 
feldt,  3  Hun,  692 ;  Lowry  v.  Harris,  12  Minn.  255. 
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a  Blakeley  v.  Le  Due,  22  Minn.  478:  Lowry  v.  Harris,  12  Minn. 
256 ;  Rowe  t'.  Baccigalluppl,  21  Cal.  633 ;  Trenor  v.  Central  Pacific  R.  R. 
50  Cal.  222 ;  Lee  v.  Wilkes,  27  How.  Pr.  336 ;  19  Abb.  Pr.  355 ;  Conklln 
V.  Barton,  43  Barb.  435 ;  Hoop  v.  Plummer,  14  Ohio  St.  448  ;  Albro  v, 
lAwson,  17  Hon.  B.  642 ;  Bouton  v.  Orr,  51  Iowa,  475 ;  Breutzer  v. 
Ijawrence,  58  Wis.  Sdi ;  Spencer  v.  Van  Cott,  2  Utah,  342 ;  Ad«:er 
V.  Pringle,  11  S.  C.  543;  Baldwin  t'.  Caufleld,  28  Minn.  68  ;  Rutenburg 
V.  Main,  47  Cal.  214;  Featherson  v.  Norris,  7  S.  C.  472;  Tarbox  v, 
Gorman ,  81  Minn.  82. 

8  Wooster  v.  Chamberlain,  28  Barb.  802 ;  Newbould  v.  Warren,  14 
Abb.  Pr.  80  ;  Littell  v.  Sayre,  7  Hun,  458  ;  Moore  v.  Hegeman,  8  Hun, 
29a 

7  Stockwell  V.  Wager,  30  How.  Pr.  271. 

8  Burgess  v.  Abbott,  8  Hill,  141 ;  Scofleld  v.  Van  Ryckle,  23  How. 
Pr.  97 ;  Taylor  v.  Richards,  9  Bosw.  879. 

9  Eaton  V.  Balcom,  88  How.  Pr.  80  :  Porter  v.  Fletcher,  25  Minn. 
493  ;  Oreen  v.  Iiipptncott,  53  How.  Pr.  33.  An<|  see  8f»iders  v.  Village 
of  Yonkers,  6^  if;  Y.  489  ;  Earle  v,  Scott,  50  How.  Pr.  500. 

10  Depuy  v.  Strong,  37  N.  Y.  872 ;  4  Abb.  Pr.  N.  S.  «0. 

11  Maxwell  v.  Pratt,  24  Hun,  448. 

12  Trenor  v.  Central  Pacif .  R.  R.  50  Cal.  222  ;  McRoberts  v.  Railroad 
Co.  18  Minn.  108, 110 ;  Patchin  v.  Peck,  38 17.  Y.  39.  Compare  SchaefTer 
i>.  Marienthal,  17  Ohio  St  183  ;  Bortges  v.  O'Neils,  13  Ohio  St.  72. 

13  Eaton  v,  Balcom,  83  How.  Pr.  80. 

14  Bronson  v.  Insurance  Co.  85  N.  C.  411. 

16  Bronson  v.  Insurance  Co.  85  N.  C.  411 ;  Hammond  v.  Hudson 
River  etc.  Co,  20  Barb.  378.  And  see  Long  v.  Bank,  81  N.C.  41;  Hughes 
V.  Whitaker,  84  N.  C.  840. 

18  Porter  V.Fletcher,  25  Minn.  493.  And  see  McCormIck  v.  Blossom, 
40  Iowa,  258 ;  Sherman  v.  Parish,  53  N.  Y.  483.  Compare  Baker  v. 
Hawkins,  29  Wi&  578. 

17  Skinner  v.  Stewart,  18  Abb.  Pr.  442 ;  Baker  v.  Brury,  29  Wis. 
580 ;  Dewey  v.  State.  91  Ind.  182.  And  see  Dias  v.  Bouchaud,  10  Paige, 
445  ;  Newcome  v,  Wiggins,  78  Ind.  815. 

18  Wallace  r.  Eaton,  3  Code  R.  161 ;  5  How.  Pr;  99. 

19  Wallace  v.  Eaton,  8  Code  R.  181 ;  5  How.  Pr.  99 ;  Snyder  v, 
Voorhes,  7  Colo.  298. 

J  52.  CansM  of  action  improperly  xmited.  —  That  sev- 
eral causes  of  action  have  been  improperly  united, 
when  the  defect  appears  upon  the  face  of  the  complaint 
or  petition,  is  also  a  specified  ground  of  demurrer 
under  the  Code  system  of  pleading.^  And  it  has  gen- 
erally been  held  that  the  defect  is  waived  unless  taken 
advantage  of  by  demurrer.'  But  according  to  other 
authorities,  it  seems  that  the  objection  may  also  be 
made  by  answer;'  though,  if  not  taken  by  demurrer 
or  answer,  it  fs  undoubtedly  waived.*    The  des7gn  of  a 
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demurrer,  on  the  ground  of  misjoinder  of  actions,  is  to 
compel  the  plaintiff  to  elect  upon  which  of  two  or  more 
causes  of  action  improperly  united  he  will  proceed, 
and  this  should  be  construed  as  referring  to  two  or 
more  **  good  causes  "  of  action  well  pleaded.'^    A  com- 
plaint which  sets  forth- a  single  cause  of  action,  but 
asking  several  distinct  forms  of  relief,  all  properly  ob- 
tainable under  the  facts  stated,  is  not  demurrable  oti 
.  the  ground  of  misjoinder  of  actions.*    Nor  is'  a  com- 
plaint demurrable  on  this  ground,  for  the  defect  of  not 
separately  stating  two  or  more  causes  of  action,  they 
being  such  as  might,  if  properly  stated,  be  united  in. 
one  complaint ;  ^  the  proper  re^iedy  in  such  case  is  by 
motion.^    But  if  a  complaint  contains  several  causes  of 
action,  and  they  are  improperly  united,  the  omission  to 
state  the  causes  of  action  in  separate  counts,  properly 
numbered,  does  not  deprive  the  defendant  of  the  right 
to  demur .•   Nor  is  a  demurrer  for  misjoinder  of  actions 
to  be  defeated  by  claiming  tliat  the  pleading  fails  to 
state  more  than  one  good  cause  of  action ;  ^^  the  pleader 
having  assumed  to  allege  one,  cannot  claim  failure  as  a 
shield.^^    If  the  complaint  contains  but  a  single  cause 
of  action,  although  stated  in  different  counts,  each  pro- 
fessing to  be  a  separate  cause  of  action,  the  defendant 
cannot  successfully  demur  on  the  ground  that  several 
causes  of  action  are  improperly  united.^"    A  demurrer 
for  misjoinder  of  causes  of  action  should  specify  the 
several  causes  of  action  claimed   to   be  Improperly 
united,  otherwise  the  question  of  misjoinder  will  not 
be  considered.^    The  test  by  which  it  Is  determined, 
whether  more  than  one  cause  of  action  has  been  stated 
in  the  pleading,  is  the  question  whether  there  is  a  plu- 
rality of  rights  to  be  enforced,  or  of  wrongs  to  be 
redressed.**    The  unity  of  the  right  to  be  enforced,  or 
of  the  wrong  to  be  redressed,  constitutes  the  unity  of 
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the  action,  however  many  steps  may  be  necessary  to 
enforce  the  right  or  redress  the  wrong.^^ 

1  N.  Y.  Code  civ.  Proc.  $  488,  subd.  7 ;  2  Ohio  Rev.  Stats.  ?  5062, 
subd.  6  ;  Goldberg  v.  Utley,  60  N.  Y.  427  ;  Averhl  v.  Barber,  20  N.  V. 
Week.  Dig.  11 ;  Green  v.  Taney,  7  Colo,  278.  See  as  to  what  actions 
may  be  properly  united,  1 37,  coUe. 

2  Blossom  V.  Barrett,  37  N.  Y.  434 :  FInley  v.  Hayes,  81 N.  C.  368  ; 
McMUlan  v.  Edwards,  76  N.  C.  81 ;  Field  v.  Hurst,  9  S.  C.  277 ;  hilmp- 
aou  V.  Greely.  8  Kan.  58^^ ;  Haverstick  v.  Trudel,  51  Oul.  431 ;  Fuhii  t*. 
Weber,  38  Cal.  636 :  Learned  v.  Ciwtle.Sup.  Ct.  Cal.  3  West  C.  Kep. 
154 ;  Anderson  v.  Hill,  53  Barb.  238 ;  Sherman  v.  luman  Steamship 
Co.  26  Hun,  107 ;  OrawfordsvlUe  i'.  Bond,  06  Ind.  236. 

3  James  v.  Wilder,  25  Minn.  305 ;  Cloon  v.  City  Insurance  Co.  1 
Handy,  3J.  In  Arkansas,  motwu,  and  nut  demurrer,  is  the  remedy : 
Terry  v.  Bosill,  82  Ark.  478;  and  in  Dakota,  the  objection  may  be 
taken  by  demurrer  or  by  motion  :  Fraley  v.  Bentley,  1  Dakota,  25. 

4  McCarthy  v.  Garroghty,  10  Ohio  St.  438 ;  Turner  v.  Althaus,  6 
Neb.  M ;  Berry  v.  Carter,  l  J  Kan.  135  ;  White  v.  Delschnelder,  1  Oreg. 
254 ;  Jones  v.  Hughes,  16  Wis.  683 ;  Marius  v.  BickneU,  10  Cal.  217. 

5  Sullivan  v.  N.  Y.  etc  B.  B.  Co.  1  av.  Proc  B.  285 ;  19  Blatchf. 
388. 

6  Lattin  v.  McCarthy,  41 N.  Y.  107.  If  the  facts  stated  in  a  com- 
pliant constitute  a  single  cause  of  action,  and  tht>  prayer  is  for 
Inconsistent  forms  of  relief,  the  remedy  is  by  motion  and  not 
demurrer :  Colstrum  v.  Bailroad  Co.  31  Minn.  o67. 

7  Anderson  v.  Hill,  63  Barb.  23S ;  Tisdale  v.  Moore,  8  Hun,  ID ; 
J3ass  V.  Comstock,  36  How.  Pr.  382  ;  3S  N.  Y.  21 ;  Sentinel  Co.  v. 
Thomson.  33  Wis.  489 ;  Colton  v.  Jones,  7  Bobt.  161.  And  see  Daw- 
son V.  Lau,  1  Ari2. 490 ;  3  West  a  Bep.  3j6. 

8  Freer  v.  Denton,  61  N.  Y.  492 ;  Kidenour  v.  Mayo,  29  Ohio  St. 
141 ;  Adams  v.  Secor,  6  Kan.  547 ;  State  v.  Davis,  35  Mo.  406;  Wabash 
etc.  B.  B.  Co.  V.  Booker,  90  Ind.  581. 

9  Wiles  v.  Suydam,  64  N.  Y.  173  ;  Goldberg  v.  Utley,  60  N.  Y.  427 ; 
Wright  V.  Conner,  84  Iowa,  240. 

10  Higgins  V.  Crichton,  63  How.  Pr.  354 ;  2  Civ.  Proc.  B.  3:7. 

11  Higgins  V,  Crichton,  63  How.  Pr.  SW. 

12  Hlllman  v,  Hillman,  14  How.  Pr.  466  ;  Ward  v.  Ward,  5  Abb.  Pr. 
N.  S.  145 ;  Everett  V.  Way  mire,  30  Ohio  St.  308 ;  Andrews  v.  Alcorn, 
13  Kan.  &51. 

13  Haverstick  v.  Trudel,  51  CaL  431.    See  {  44,  ante. 

14  Meyer  v.  Van  CoUem,  28  Barb.  230 ;  7  Abb.  Pr.  222. 

15  Meyer  v.  Van  Collem,  23  Barb.  230;  7  Abb.  Pr.  222  ;  2  Wait's  Pr. 
451. 

g  53.  No  cause  of  action. — The  defendant  may  also 
demur  to  the  complaint  or  petition  if  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.^  But  it 
need  allege  only  facts  sufficient  to  constitute  a  prima 
fade  cause  of  action ;  *  and  a  demurrer  cannot  be  sus- 
Boo^K  Plead.— 8. 
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tained  upon  this  ground  unless  it  is  apparent  that,  tak- 
ing all  the  allegations  to  be  true,  no  cause  of  action  is 
stated.'  The  general  rule  is,  if  the  complaint  does  not 
state  a  case  upon  which,  if  uncontradicted,  the  plaintiff 
has  a  right  to  recover,  a  demurrer  is  the  proper  rem- 
edy.^ Or  if  the  complaint  omits  a  material  fact  neces- 
sary to  the  plaintiff's  cause  of  action,  a  demurrer  for 
the  want  of  sufficient  facts  will  be  sustained.^  So  a  de- 
murrer will  be  sustained  where  the  complaint  fails  to 
show  any  connection  between  the  facts  alleged  and  a 
party  defendant,  by  whom  the  demurrer  is  interposed.^ 
But  a  joint  demurrer  by  several  defendants  cannot  b© 
sustained  if  the  complaint  states  a  good  cause  of  action 
against  either  of  the  parties  demurring  J  And  a  gen- 
eral demurrer  to  a  complaint  or  petition  whicli  contains 
several  causes  of  action  cannot  be  sustained  ii  any  one 
of  them  is  good.^  If  the  complaint  or  petition  contains 
the  elementary  constituents  of  a  good  cause  of  action, 
presented  in  any  aspect,  a  demurrer  thereto  will  be 
overruled,®  even  though  the  cause  of  action  be  not  the 
one  intended.^0  The  proper  remedy  for  a  defective  or 
imperfect  statement  of  facts  is  a  motion  to  make  the 
complaint  or  petition  more  certain  and  specific  in  that 
respect,  and  not  a  demurrer  for  the  want  of  facts."  So 
a  complaint  whicli  avers  facts  entitling  the  plaintiff  to 
some  relief,  though  not  to  all  the  relief  prayed,  is  suffi- 
cient to  repel  a  demurrer  thereto  for  want  of  facts,** 
But  it  is  held  that  a  demurrer  interposed  to  a  complaint, 
upon  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  should  be  sustained,  if  the 
facts  stated  in  the  complaint  do  not  entitle  the  plaintiff 
to  the  relief  specitically  demanded  therein,  even  though 
they  would  have  entitled  him  to  some  other  or  difierent 
relief  had  he  demanded  it."  Whether  or  not  a  cause  of 
action  is  stated  in  a  complaint  depends  upon  an  adjudi- 
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cation  by  the  court,  and  until  so  decided  its  averments 
must  be  deemed  sufficient.**  A  demurrer  to  a  com- 
plaint, on  tlie  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  may  state  the 
objection  in  the  language  of  the  statute.**  But  in  such 
demurrer  the  word  ** complaint"  is  not  equivalent  to 
the  words  "cause  of  action,"  prescribed  by  statute.** 
A  demurrer  to  a  complaint  for  a  want  of  sufficient 
facts  presents  no  question  as  to  the  jurisdiction  of  the 
court ;  *7  nor  does  it  have  any  applicability  to  the  ca- 
pacity of  the  plaintiff  to  sue;*^  nor  does  it  reach  a 
defect  of  parties ;  *•  nor  extend  to  a  date  in  the  jurat  to 
the  verification ;  *  nor,  it  seems,  to  the  caption  of  a 
complaint  or  petition  in  which  there  is  a  misnomer.^ 
Under  the  Code  system  of  pleading,  causes  of  demurrer 
mast  conform  to  the  specifications  of  the  statute.*"^ 

1  N.  Y.  Code  Civ.  Proc.  i  488,  subd.  8 ;  Cal.  Code  Civ.  Proc.  5  430, 
flubd.  6 ;  N.  C.  Code  Civ.  Proc.  {  95,  subd.  6 ;  2  Ohio  Rev.  Stats.  {  5062, 
BUbd.  8 ;  Trumbo  v.  Finley,  18  S.  C.  305 ;  Willard  v.  Comstock,  53  Wis. 
665 ;  Powell  V.  Allen,  75  N.  C.  460.  And  he  may  demur  on  this  ground 
at  any  stage  of  the  case :  People  v.  Booth,  32  N.  Y.  397 ;  Gray  v. 
Palmer,  2  Kobt.  500 ;  Gould  v.  Glass,  19  Barb.  179  ;  Hayes  v.  Lewis,  17 
Wis.  210 ;  but  the  demurrer  goes  only  to  defects  of  substance,  not  of 
form :  Morrow  v.  Lawrence  XJnlv.  7  Wis.  574  ;  Bach  v.  Bell,  7  Wis. 
433  ;  Mills  V.  Rice,  3  Neb.  87 ;  Loomls  v.  TifTt,  16  Barb.  541 ;  Marie  v. 
Garrison,  83  N.  Y.  14  ;  Childers  v.  Verner,  21 S.  C.  4 ;  Wallace  r.  Hunt, 
22  Tex.  M7 ;  Moreland  v.  Atchison,  34  Tex.  355 ;  McCall  v.  Sullivan, 
1  Tex.  Ct.  App.  (Civ.  Cas.)  81 ;  Harrington  v.  Galveston  Co.  1  Tex.  Ct. 
App.  (Civ.  Cas.)  2  792. 

2  Campbell  v.  Taylor,  Sup.  Ct.  Utah,  3  West  C.  Rep.  541. 

3  Houghtallng  v.  Hills,  58  Iowa,  287;  Plerson  t'.  McCurdy,  61 
How.  Pr.  W;  Fieischmann  v.  Bennett,  23  Hun,  200;  87  N.  Y.  231; 
Calvo  V.  Davles,  8  Hun,  222  ;  73  N.  Y.  211 ;  Kuehnemcuudt  v.  Haar,  14 
Jones  &  S.  188. 

4  People  V.  Mayor  etc.  28  Barb.  240 ;  17  How.  Pr.  56 ;  8  Abb.  Pr.  7 ; 
Spear  v.  Downing,  34  Barb.  522  ;  12  Abb.  Pr.  437  ;  22  How.  Pr.  30. 

6  Van  Liew  v.  Johnson,  N.  Y.  Sup.  Ct.  6  Thomp.  <fe  C.  648  ;  White 
V.  Brown,  14  Abb.  Pr.  282 ;  Johnston  Harvester  Co.  v.  Bartley,  94  Ind. 
131;  Tolmie  v.  Dean,  2  Wash.  T.  46;  Leak  v.  Commissioners  etc.  64  N.  C. 
132.  It  has  been  held  a  ground  of  demurrer  for  insufficient  facts  that 
suit  was  brought  before  the  cause  of  action  was  due :  Hicks  v.  Bran- 
ton,  21  Ark.  186 ;  Harvey  v.  Chilton,  II  Cal.  114.  But  that  the  objec- 
tion should  be  raised  by  answer :  See  Smith  v.  Holmes,  19  N.  Y.  271 ; 
Hack  V.  Burt,  5  Hun,  28. 

6  Sinclair  v.  Fitch,  3  Smith,  E.  D.  677 ;  Chase  v.  VanderbUt,  8 
Jones  <fc  S.  334  ;  Webb  v,  Vanderbllt,  7  Jones  &  S.  4 ;  American  But- 
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ton  Hole  Co.  V.  Gurnee,  44  Wis.  49.  A  complaint  by  sever&l  jointly, 
whicti  fails  to  show  a  Joint  cause  of  action  in  all,  is  bad  on  Uemurrer 
fur  want  of  samdent  facts :  Darkles  v.  Bellows,  \A  Ind.  04.  And  see 
1 50,  ctfUe, 

7  Teter  v.  Hinders.  19  Ind.  93  ;  Axtel  v.  Chase,  83  Ind.  653 ;  Belk- 
nap V.  Caldwell,  83  Ind.  14 ;  brownsou  v.  Gifi'ord,  8  How.  Pr.  88» ;  ilsli 
V.  H:ose,  54)  Uow.  Pr.  2iiS ;  Mo.  Valley  Laud  Co.  v.  Bushnell.  11  Neb. 
Ij2 ;  Dunn  v,  Gibson.  9  Neb.  513 ,  McGonlgal  v.  Colter,  32  wis.  614. 
Where  two  causes  of  action  upon  contract  are  Joined  in  the  same 
action,  a  demurrer  to  the  complaint,  upon  the  ground  that  all  of  the 
defendants  are  not  affected  by  both  causes,  lies  at  the  instance  of  a 
defendant  who  is  so  affected :  Nichols  v.  Drew,  94  N.  Y.  21 

8  Hale  v.  Omaha  Nat.  Bank,  49  N.  Y.  626 ;  Hyde  v.  Supervisors 
etc.  43  Wis.  120 ;  Maui^eld  etc.  R.  B.  Co.  v., Hall,. 26  Ouio  bt.  »1U; 
Bxuce  v.  Benedict,  31  Ark.  301 :  First  Nat.  Bunk  v.  How,  28  Mhin.  150  ; 
Danalsou  v.  County  of  San  Miguel,  1  New  Mexico,  263 ;  Beaver  v. 
Hodgkin,  63  How.  Pr.  128. 

9  Newbery  V.  Garland,  81  Barb.  121 ;  People  v.  Mayor  etc.  23  Barb. 
240  ;  17  How.  Pr.  56  ;  Roe  v.  Lincoln  County,  o8  Wis.  (W  :  Villiams  v. 
Sexton,  1^  Wis.  42 ;  Williams  v.  Warnell,  M  Tex.  ui2 ;  Kdgar  v,  Gal- 
veston, 46  Tex.  421 ;  Lyle  v.  Harris,  1  Tex.  Ct.  App.  (Civ.  Caa.)  {  7L 

10  Mackey  v.  Auer,  8  Hun,  180 ;  Witherhead  r.  Allen,  8  Keyes,  568 ; 

4  Abb.  Ct.  App.  628. 

11  Wright  V.  Williams,  83  Ind.  421 ;  Johnston  Harvester  Co.  v. 
Bartley,  94  Ind.  131 ;  Baxter  v.  State,  9  Wis.  »8  ;  Simpson  v.  Prather, 

5  Oreg.  86  ;  Bradley  v.  Parkhurst.  2{)  Kan.  462 ;  Union  Bank  v.  Bell,  14 
Ohio  St.  200;  Everett  v.  Way  mire,  JsO  Ohio  St  308.  But  where  a 
pleading  is  so  vague  as  not  to  state  u  cause  of  action,  a  demurrer  will 
lie :  City  etc.  v.  Connersvllle  Hydrauli j  Co.  86  Ind.  235.  Under  the 
Colorado  Code  the  objection  for  uncertainty  is  raised  by  demurrer : 
Manning  v.  Haas,  6  Colo.  37. 


13  Edson  V.  Girvan,  29  Hun,  422.  See  Kewaunee  Co.  v.  Decker,  SO 
Wis.  624.  When  a  complaint  attempts  but  fails  to  state  a  cause  of 
action  in  equity,  a  general  demurrer  thereto  will  be  sustained,  not- 
withstanding allegations  therein,  which,  if  eliminated  and  standing 
by  themselves,  nilght  be  sufficient  to  constitute  a  cause  of  action  at 
law:  Delmer  v.  Railroad  Co,  57  Wis.  218;  Gormely  v.  Gymnastic 
Assoc.  65  Wis.  352 ;  Lawson  v.  Menasha  Wooden  Ware  Co.  59  Wis. 
89;{. 

14  Higgins  V.  Crichton,  63  How.  Pr.  354  ;  2  Civ.  Proc.  R.  817. 

15  J4-*.  ante;  Howland  v.  Kenosha  Co.  10  Wis.  247;  Monetto  r. 
Cratts,  7  Minn.  234 ;  Kent  v.  Snyder,  30  Cal.  666.  But  see  Love  r. 
Commissioners  etc.  64  N.  C.  706.  If  the  defendant  specifies  in  his 
demurrer  certain  grounds  of  insutficiency,  he  can  only  rely  upon 
the  defects  specified.  But  it  is  otherwise  if  the  demurrer  is  general 
and  without  specification :  Lopez  v.  Central  Arizona  Mln.  Co.  1  Ariz. 
464  ;  Nellis  v.  De  Forest,  16  Barb.  6L 

16  Pine  Civil  Township  v.  Huber  Manuf.  Co.  83  Ind.  121. 

17  Whitewater  R.  R.  Co.  v.  Bridgett,  94  Ind.  216 ;  Toledo  etc.  R.  R. 
Co.  V.  MlUlgan,  62  Ind.  505 ;  Wilson  v.  Mayor  etc.  4  Smith,  E.  D.  706 ; 
15  How.  Pr.  600 ;  6  Abb.  Pr.  6. 
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18  Irving  Nat  Bank  v.  Corbett,  10  Abb.  X.  C.  83 ;  Hobart  v.  Frost, 
5  Duer,  671. 

19  Grain  v.  Aldrlch,  88  Gal,  514  ;  Burhop  v.  Milwaukee,  18  Wis.  431. 
Not  an  excess  or  misjoinder  of  parties :  Kldrldge  v.  Bell,  12  How.  Pr. 
547  ;  Schilfer  v.  £au  Claire,  51  Wis.  385 ;  2f  evil  v,  Clifford,  55  Wis.  leu 

20  State  Bank  v.  Shaw,  5  Hon,  114. 

21  Faola  Town  Co.  v.  Elrutz,  22  Kan.  720.  Nor  to  the  prayer  for 
Jadgment  or  relief:  Tewksbury  v.  Schuenberg,  41  Wis.  584  ;  Col- 
strum  V.  Minneapolis  etc.  K.  B.  Co.  31  Minn.  367  ;  Hlatt  v.  Parker,  29 
Kan.  765,  771 ;  Garner  v.  Thorn,  56  How  Pr.  452  ;  Garner  v.  Harmony 
Mills,  6  Abb.  K.  a  212 ;  Bennett  v.  Preston,  17  lud.  291. 

22  Whitewater  B.  B.  Co.  v.  Bridgctt,  04  Ind.  216.  And  see  i  41, 
isnte.  Under  Nebraska  practice,  when  the  objections  stated  m  a 
demarrer  are  not  those  provided  by  the  Code,  It  can  only  be  consld- 
ered  an  a  general  demurrer  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action :  Neb.  Comp.  Stats.  543, 1  95 ; 
McClary  v.  Sioux  City  etc  B.  B.  Co.  8  Neb,  44.  And  see  Turner  v. 
AltUuius,  6  Neb.  54, 84. 

i  64.  Ambiguity,  etc. — Generally  speaking,  the  indefi* 
niteness  and  uncertainty  of  a  pleading,  under  the  Codo 
system,  cannot  be  remedied  or  taken  advantage  of  by 
demurrer,  but  by  motion  only.*  If  the  intention  of  the 
pleader  is  apparent,  or  the  requisite  allegations  can  be 
gathered  from  all  the  averments  in  the  complaint  or 
petition,  the  demurrer  must  be  overruled,  although  the 
pleading  lacks  definiteness  and  precision,  and  the  facts 
are  imperfectly,  informally,  or  only  argumentatively 
averred.^  In  other  words,  uncertainty  in  a  pleading  is 
not  presented  by  a  demurrer,  unless  the  uncertainty  be 
such  that  no  cause  of  action  is  stated.'  But  in  some  of 
the  States,  as  in  California,  for  instance,  it  is  expressly 
provided  that  a  demurrer  may  be  interposed  when  the 
complaint  is  "ambiguous,  unintelligible,  or  uncer- 
tain."-* And  it  is  held  that  if  the  averments  in  a 
complaint  are  in  the  alternative,  the  complaint  is  am- 
biguous, even  if  either  averment  states  a  cause  of  action.* 
But  it  is  necessary  for  the  pleader  to  point  out  wherein 
th^  complaint  is  "  ambiguous,  unintelligible,  or  uncer- 
tain," or  it  will  be  disregarded.*  The  objection  to  am- 
biguity cannot  be  taken  under  a  general  demurrer  that 
the  complaint  does  not  state  facts  sufficient  to  constitute 
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a  cause  of  action^  So,  a  demurrer  on  the  ground  of 
ambiguity  should  be  overruled,  if  enough  appears  to 
render  the  pleading  demurred  to  easy  of  comprehen- 
sion and  free  from  reasonable  doubt.^  The  objection 
for  uncertainty  is  also  raised  by  demurrer  under  the 
Colorado  Code.*  But  in  most  of  the  States  where  the 
Code  system  prevails,  the  rule  is  that  uncertainty  in 
pleading  can  be  attacked  only  by  motion,  and  if  from 
inspection  of  a  complaint  or  petition  the  whole  or  any 
part  thereof  can  bo  resolved  into  a  cause  of  action,  a  de- 
murrer thereto  will  be  overruled.^''  And  a  rule  of  con- 
struction adopted  is,  that,  on  demurrer,  all  reasonable 
intendments  will  be  indulged  in,  in  support  of  the 
pleading  demurred  to.^^ 

1  Richards  v.  Edlck,  17  Barb.  200 ;  Chesbrough  v.  N.  Y.  etc.  B.  R, 
Co.  13  How.  Pr.  657 ;  26  Barb.  9 ;  People  v.  Ryder,  12  N.  Y.  433  ;  Meyer 
V.  County  of  Dubuque,  43  Iowa,  592  ;  Trustees  etc.  v.  Odllii,  8  Ohio  St. 
297 ;  Kerr  v.  Peece,  27  Kan.  338.  And  bo  as  It  respects  irrelevant  or 
supertluous  matter :  Warren  v.  Philips,  30  Barb.  646  ;  Bostwick  v.  Dry 
Goods  Bank,  67  Barb.  449 ;  Ward  v.  Ward,  6  \bb.  N.  S.  145  ;  Campbell 
V.  Taylor,  Sup.  Ct.  Utah,  2  West  C.  Rep.541.  So  as  to  multifarious- 
ness in  Arkansas :  Dyer  v.  Jacoway,  42  Ark.  186. 

2  Moffatt  V.  McLaughlin,  13  Hun,  449 ;  Barkley  v.  Mahon,  95  Ind. 
101 ;  Vance  v,  Schroyer,  82  Ind.  114 ;  Lynch  v.  Levy,  11  Hun,  145 ; 
Lorillard  v.  Clyde,  86  N.  Y.  384  ;  Marie  v.  Garrison,  83  N.  Y.  14. 

3  Moorman  v.  Shockney,  95  Ind.  88;  City  etc.  v.  Connersvllle 
Hydraulic  Co.  86  Ind.  235 ;  Pierson  v.  McCurdy,  61  How.  Pr.  134. 

4  Cal.  Code  Civ.  Proc.  5  430,  subd.  7.  And  see  O'Connor  v.  Frasher, 
63  Cal.  4:i5  ;  Tibbets  v.  Riverside  etc.  Co.  61  Cal.  160  ;  Mendocino  Co.  v. 
Morris,  32  Cal.  145  ;  Tomlinson  v.  Monroe,  41  Cal.  94. 

5  Jamison  v.  King,  50  Cal.  132. 

6  Lorenzana  v.  Camarillo,  45  Cal.  125 ;  Yolo  County  v.  Sacra- 
mento, 36  Cal.  193. 

7  Slattery  V.  Hall,  43  CaL  191. 

8  Salmon  V.  Wilson,  41  Cal.  595. 

9  Manning  v.  Haas,  5  Colo.  37. 

10  Simpson  v.  Prather,  5  Oreg.  88  ;  Turner  v.  Killian,  12  Neb.  690 ; 
Bradley  v.  Parkhurst,  20  Kan.  462;  Union  Bank  v.  Bell,  14  Ohio 
St.  208;  Everett  v.  Waymire,  80  Ohio  St.  308;  Williamson  v. 
Yingling,  93Ind.  44 ;  Lewis  v.  Edwards, 44  Ind.  333.  A  complaint  stat- 
ing facts  constituting  a  cause  of  action,  but  also  stating  facts  which 
constitute  a  defense,  will  be  considered  together  as  not  stating  a  cause 
of  action,  on  a  demurrer  to  the  complaint:  Calvo  v.  Davies,  8  Hun, 
222  ;  73  N.  Y.  211 ;  29  Am.  Rep.  130 ;  Behrley  v.  Behrley,  93  Ind.  255 ; 
Kuehnemundt  t'.  Haar.  14  Jones  <&  S.  188.  So,  if  a  pleading  is  incom- 
l-rehensible,  because  blanks  are  left  where  dates  should  have  been 
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infiexted,  it  Is  demurrable :  Knlghtstown  Bank  v.  Deltch,  83  Ind.  131 ; 
but  it  Is  not  demurrablti  because  of  an  error  clearly  clerical,  by  which 
parties  have  not  been  misled :  Rouseel  v.  St.  Nicholas  Ins.  Co.  0  Jones 
«fe  S.  -JTH ;  52  How.  Pr.  4yo ;  Fay  v.  McKeever,  5U  Cal.  307  ;  Flckett  o. 
Briee,  22  How.  Pr.  194. 

II    TiOrillard  v.  Clyde,  86  N.  Y.  384  ;  Marie  v.  Garrison,  83  N.  Y.  14  ; 
Bushey  v.  Reynolds,  31  Ark.  662. 

§  55.  Bemnrrer  bad  in  part.  —  A  demurrer  must  be 
sustained  or  fail  to  the  whole  extent  to  which  it  is 
applied,  and  cannot  be  treated  as  bad  in  part  and  in 
part  good  J  Thus,  it  is  well  settled,  that  if  a  complaint 
or  petition  contains  several  distinct  causes  of  action,  a 
demurrer  to  the  whole  pleading  cannot  be  sustained  if 
either  of  the  causes  of  action  is  good  and  well  pleaded.' 
The  pleader  must  stand  upon  his  general  proposition, 
and  the  court  must  pass  upon  it  as  an  entirety,  and 
cannot  overrule  the  demurrer  as  to  one  paragraph  and 
sustain  it  as  to  another.'  So,  if  a  complaint  against  two 
or  more  defendants  states  facts  constituting  a  good  cause 
of  action  against  any  one  of  them,  a  joint  demurrer  by 
all,  for  want  of  sufficient  facts,  should  bo  overruled.^ 
So,  if  a  demurrer  is  interposed  to  a  complaint  con- 
taining two  causes  of  action,  of  a  nature  that  admits  of 
their  being  united,  but  of  one  of  which  the  court  has  no 
jurisdiction,  it  will  be  overruled  if  it  is  to  the  whole 
complaint,  and  assigns  no  cause  of  demurrer  except 
that  several  causes  of  action  are  improperly  united.^ 
In  such  case,  the  demurrer  should  be  limited  to  the 
cause  of  action  of  which  the  court  has  no  jurisdiction.* 
It  is  irregular  to  file  two  demurrers  to  the  same  plead- 
ing without  leave  of  court ;  ^  but  where  two  demurrers 
were  filed  to  a  complaint,  one  for  its  failure  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the 
other  for  its  misjoinder  of  causes  of  action,  and  no 
objection  was  taken,  it  was  held  that  they  siiould  be 
treated  as  one  demurrer  on  two  grounds.^  A  demurrer 
must   reach   the   whole  of  a  cause  of  action,  and  a 
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paragrapli  cannot  be  expunged  on  demurrer  unless  it 
amounts  to  a  separate  cause  of  action,  and  is  so  stated.' 
It  is  said  that  "  a  demurrer  is  not  a  pruning  hook,  with 
which  to  rid  a  pleading  of  foreign  or  improper  matter, 
nor  is  it  a  sword  with  which  to  attack  and  cut  oflF  re- 
dundant or  impertinent  averments  in  a  pleading."  ^® 
If  a  count  in  a  complaint  or  petition  sufficiently  states 
a  cause  of  action,  it  is  not  vulnerable  to  a  demurrer, 
although  it  may  also  contain  much  matter  thieit  is 
redundant,  impertinent,  or  scandalous.^^ 

1  Feabody  v.  Insurance  Co.  20  Barb.  339  ;  People  v.  Morrill,  26  CaL 
360.  If  a  portion  of  a  complaint  is  defective,  such  defect  must  be 
reached  by  a  special  demurrer,  and  not  bv  a  general  demurrer  to  the 
whole  complaint :  LaHeur  v.  Douglass,  2  wash.  T.  186. 

2  Hyde  v.  Supervisors  etc.  43  Wis.  129 ;  Potter  v.  Hussey,  l  Utah, 
249;  Wheeler  v.  Life  Ins.  Co.  82  N.  Y.  .M3;  Butler  t-.  Wood,  10  How. 
Pr.  222;  Seaver  v.  Hodgkln,  ftJ  How.  Pr.  128;  Warner  r.  Capps,  37 
Ark.  32 ;  Bruce  v.  Benedict,  31  Ark.  301 ;  W^eaver  v.  Conger,  10  Cal. 
233  ;  Carson  v.  Cock,  50  Tex.  325. 

3  Archer  v.  Nat.  Ins.  Co.  2  Bush,  226.  And  see  State  v.  Shields, 
66  Ind.  621. 

'  4  Dunn  V.  Gibson,  0  Neb.  513 ;  Hale  v.  Omaha  Nat.  Bank,  49  N.  Y. 
627;  Wilkerson  v.  Bust,  67  Ind.  ITi;  Powex'sr.  iiumbraiz,  ]2  0bio  St. 
273 ;  Gonceller  v.  Forst,  4  Minn.  13 ;  Craig  v  Donovan,  03  Ind.  513 ; 
Carter  i;.Zeublin,  0^  Ind.  436. 

6  Cook  V.  Chase,  3  Duer,  643. 

6  Cook  V.  Chase,  3  Duer,  643. 

7  Hackett  v.  Carter,  38  Wis.  394. 

8  Hackett  v.  Carter,  38  Wis.  394. 

9  Ransom  v.  McClees,  64  N.  C.  17  ;  Bougher  r.  Scobey,  16  Ind.  151 : 
Mattoon  v.  Baker,  24  How.  Pr.  XJy ;  Daniels  v.  Bradley.  4  Minn.  158  ; 
Beals  r.  Deals,  27  Ind.  77 ;  Locke  v.  Peters,  Sup.  Ct.  Cul.  3  Pacif.  U 
Rep.  657. 

10  Cole,  J.,  in  Hayden  v.  Anderson,  17  Iowa,  158. 

11  H<ivden  v.  Anderson,  17  Iowa,  138  ;  Judah  t'.  Vincennes  Univ. 
23  Ind.  273  ;  Ward  v.  Ward,  5  Abb.  Pr.  N.  S.  145 ;  King  v.  Enterprise 
Ins.  Co.  43  Ind.  43. 

§  56.  When  demurrer  adjudged  frivolons.— A  demurrer 
is  frivolous  wlien  the  court  can  say,  upon  a  bare  inspec- 
tion of  the  pleading,  without  argument,  that  it  is  mani- 
festly bad.^  The  demurrer  must  be  not  merely  without 
adequate  reason,  but  so  clearly  and  plainly  without 
foundation  that  tho  defect  appears  upon  mere  in.^^pcctionj 
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and  indicates  that  it  was  interposed  in  bad  faith  ; '  if  any 
argument  is  required  to  show  tliat  the  demurrer  is  bad, 
it  is  not  frivolous.'  A  demurrer  will  be  held  frivolous 
where  there  is  a  decision  in  point,  sustaining  the  plead- 
ing to  which  the  demurrer  is  interposed.*  Thus,  a 
complaint  being  held  by  reported  oases  to  be  sufficient, 
a  demurrer  to  it,  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  must  bo  treated 
as  frivolous,  although  it  might  not  be  frivolous  if  the 
question  were  rea  nova,^  So,  if  a  complaint  is  framed  in 
accordance  with  a  form  expressly  authorized  in  special 
cases,  a  demurrer  thereto  will  bo  held  frivolous.* 

1  Ferguson  v.  Troop,  16  Wis.  571. 

2  Ccok  V.  Warrou,  83  N.  Y.  37. 

3  Cook  V.  Warren,  83  N.  Y.  £7.  And  see  Strong  v.  Sproul,  63  N.  Y. 
497. 

4  Bank  of  Wilmlngrton  v.  Barnes,  4  Abb.  Pr.  226  ;  Swinburne  v. 
8tockw  ell,  l6  How.  Pr.  ori 

5  Phelps  V.  Ferguson ,  19  How.  Pr.  143 ;  9  Abb.  Pr.  206.  And  see 
Chauncey  v.  Lawrence,  lo  Abb.  Pr.  luO.  • 

6  tireenburg  v.  Wllklns,  9  Abb.  Pr.  206,  n. 

§  57.  Amendmeiits  after  decision  of  demurrer. — When 
Judgment  is  given  on  a  demurrer,  in  favor  of  the  defend- 
ant, the  demurrer  is  said  to  be  allowed.^  And  upon  the 
allowance  of  a  demurrer,  it  is  competent  for  the  plaint- 
tff  to  amend,  and  to  remove  the  objection,  if  ho  may  be 
able  to  do  so.-  But  leave  to  amend  need  not  bo  granted 
unless  asked  for ;  ^  and  it  lies  absolutely  in  the  discretion 
of  the  court,  to  be  exercised  in  tho  furtherance  of  jus- 
tice, whether  or  not  to  permit  tho  party  to  amend.*  And 
it  is  held  not  to  be  in  furtherance  of  justice  to  allow  an 
amendment,  with  no  other  view  than  that  tho  plaintili* 
might  hrfve  tho  privilege  of  looking  about  to  see  if  he 
could  not  discover  some  means  of  re-enforcing  his  case.* 
If,  therefore,  it  appears  to  the  court  that  the  complaint 
cannot  be  so  amended  as  to  enable  tho  plaintiff  to 
recover,  the  defendant  is  entitled  to  judgment  absolute, 


57  DEMURRER.  94 

upon  the  demurrer.'  And  after  an  amended  complaint 
has  been  held  insufficient  on  demurrer,  leave  to  amend 
a  second  time  should  not  ordinarily  be  granted  J  And 
where  the  court  below  sustains  a  demurrer  to  a  com- 
plaint, and  the  plaintiff  afterwards  files  a  new  and 
amended  complaint,  he  thereby  waives  any  error  that 
may  have  been  committed  in  sustaining  the  demurrer 
to  the  first  pleading."  The  filing  of  a  new  complaint 
after  a  demurrer  sustained  is  not  the  commencement  of 
a  new  action ;  *  the  amended  complaint  takes  the  place 
of  the  original,  and  when  it  is  filed  the  original  ceases  to 
perform  any  further  functions  as  a  pleading.*®  Upon 
the  demurrer  being  overruled,  it  lies  in  the  discretion 
of  the  court  to  permit  the  defendant  to  plead  anew  or 
amend,^*  but  such  permission  will  not  be  given,  unless 
it  satisfactorily  appears  to  the  court  that  the  demurrer 
was  interposed  in  good  faith,  with  a  view  of  disposing 
of  the  case  upon  the  merits,  and  not  in  the  mere  hope 
of  success.i2  "Where  a  demurrer  to  a  complaint  is  over- 
ruled, with  leave  to  answer  within  a  certain  time,  the 
judgment  entered  upon  failure  to  answer  is  final,  and 
leave  to  answer  cannot  be  afterwards  given." 

1  2  Walt's  Pr.  455. 

2  Meyer  v.  County  of  Dubuque,  43  Iowa,  592  ;  Gallagher  v.  Dela- 
ney,  lo  CaJ.  410. 

3  Devoaa  v.  Gray,  22  Ohio  St.  153.  And  see  Yreka  Wat  Co.  14  Cal. 
201. 

4  Lowry  t'.  Inman, 37  How.  Pr.  S6 ;  6  Abb.  Pr.  N.  S.  394  ;  2  Sweeny, 
117 ;  Bonnitield  v.  Price,  1  Wyom.  172.    See  N.  Y.  Code  Civ.  Proc. 

f4l»7  ;  Kobliisou  t'.  Judd,  9  How.  Pr.  37d.    As  to  the  entry  of  an  Inter- 
ocutory  Judgment   on   sustaining  demurrer,  see  Llegeols  v.  Mc- 
Crackan,  22  Hun,  69. 

5  Lowry  v.  1  nman,  37  How.  Pr.  286 ;  6  Abb.  Pr.  N.  S.  3u4  ;  2  Sweeny, 
117. 

A   Snow  V.  Fourth  Nat  Bank,  .7  Robt  479 ;  Lord  v,  Hopkins,  30 
Cal.  76. 

7  Lowry  v.  Inman,  37  How.  Pr.  286 ;  6  Abb.  P.  N.  S.  894.     And  see 
Gallagher  v,  Delaney,  10  Cal.  410. 

8  Rosa  V.  Mo.  etc.  R.  B.  Co.  IS  Kail.  124.    And  see  {  46,  ante. 

9  Jones  v.  Frost,  28  CaL  246. 
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10  Barber  v,  Reynolds,  33  CaL  497.  And  see  Sands  v.  Calkins,  80 
How.  Pr.  1. 

U   Bonnifleld  v.  Price,  1  Wyom.  172. 

12  Osgood  V.  Whittelsey,  10  Abb.  Pr.  184  ;  20  How.  Pr.  72.  See  {  46, 
€oite, 

13  Fisher  v.  Gould,  9  Daly,  144.  And  see  Wbitlng  v.  MayOr  etc.  87 
N.  Y.  fiOO.  The  defendant  may  serve  an  answer  at  any  time  within 
twenty  days  after  the  service  of  a  demurrer  to  the  complaint,  as  a 
matter  of  course,  to  take  the  place  of  the  demurrer,  and  us  an  amended 
pleading:  People  v.  Whltewell,  4  N.  Y.  Kontli.  L&vf  Bull.  21.  &e« 
Brown  v.  Leigb,  49  K.  Y.  78* 


2  68  AKSWSB.  06 


CHAPTER   IV. 

THE  ANSWER. 

9  58.  Definition  and  nature  of. 

j  59.  What  to  contain,  generally. 

1  60.  Denials,  general  or  specific. 

2  61.  Denials  must  be  direct  and  positive. 
I  62.  Denying  knowledge  or  iuformatlon. 
i  63.  What  may  or  may  not  be  denied. 

I  64.  Effect  of  omission  to  deny. 

i  65.  What  may  be  shown  under  general  denial. 

{  66.  Pleading  new  matter  in  defense. 

{  67.  Particular  defenses  —  How  interposed. 

{68.  Statute  of  frauds. 

j  69.  Statute  of  Limitations. 

1  70.  Pleading  statutes,  generally, 
i  TL  Consideration* 

{  72.    Justification. 

2  7S,    Leave  and  license. 
2  74.    Negligence. 

2  75.  Denials  of  damages. 

{  76.  Maiter  in  aggravation. 

2  77.  Partial  defenses. 

{  78.  Joinder  of  defenses. 

i  79.  Joint  answers. 

i  80.  Each  defense  to  be  complete. 

{81.  Subscription  — Verification. 

{  82.  Verification,  by  whom  and  how  made. 

2  83.  Supplemental  answer. 

I  58.  Definition  and  nature  of.  — Under  the  Code  sys- 
tem, the  only  pleading  on  the  part  of  the  defendant  is 
either  a  demurrer  or  an  answer.^  And  generally  speak- 
ing, when  any  of  the  matters  enumerated  by  the  statute 
as  grounds  of  demurrer  do  not  appear  upon  the  face  of 
the  complaint  or  petition,  the  defendant's  remedy  is  by 
answer.*^  The  word  "answer"  is  sometimes  used  in  a 
general  sense,  so  as  to  signify  any  pleading  by  which 
an  issue,  whether  of  law  or  of  fact,  is  made  or  tendered 
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on  the  part  of  the  defendant.'  In  this  liberal  se^se,  a 
demurrer  is  an  answer  to  a  complaint.^  But  demurrer 
and  answer  are  clearly  distinct  pleadings  under  the 
Code  system,  the  former  tendering  an  issue  of  law  and 
the  latter  an  issue  of  fact ;  ^  and  a  demurrer  can  never 
he  held  to  be  included  in  the  term  "  answer,"  unless 
the  context  or  manifest  purpose  of  the  term  shows  that 
it  was  so  intended.*  It  should  also  bo  observed  that 
the  word  **■  answer,''  as  used  in  the  Codes  of  the  different 
States,  means  an  entire  answer  as  a  distinct  x:>leading, 
and  not  one  or  more  of  several  defenses  constituting  the 
.answer.^  Under  the  Codes  of  some  of  the  States,  the 
defendant  may  demur  and  answer  at  the  same  time  to 
the  entire  complaint,  and  also  to  each  cause  of  action 
therein  stated.^  But  the  prevailing  doctrine  is,  that  a 
domurrer  and  answer  to  the  same  cause  of  action  at  the 
same  time  i3  not  allowable.'  And  in  order  to  ascertain 
and  determine  whether  a  defense  is  a  domurrer  or  an 
answer,  it  Is  only  necessary  to  ascertain  whether  it 
requires  that  any  facts  should  be  proved  or  not ;  *®  if 
the  slightest  statement  of  facts  i3  necessary  to  reveal  the 
defect  in  the  complaint,  the  defense  must  be  made  by 
answer  and  not  by  demurrer." 

1  See  N.  Y.  Code  Civ.  Proc.  i  487  ;  Cal.  Code  Civ.  Proc.  f  422, 

2  Sec  N.  Y.  Code  Civ.  Proc.  (  403 ;  Webb  v.  Vanderbllt,  7  Jones  <ft  S. 
4  ;  Zabrlsklo  v.  Smith,  13  K.  Y.  822. 

3  Howell  V.  Howell,  15  Wis.  55. 

4  Broadhead  v.  Broadhead,  4  How.  Pr.  30S. 

6  Brennan  v.  Ford,  46  Cal.  7 ;  Kelly  v.  Downing,  42  N.  Y.  71, 77 ; 
N.  Y.  Code  Civ.  Proc.  2  963. 

6  Kelly  V.  Downing,  42  N.  Y.  77.  A  demurrer  precedes  an  answer, 
and  cannot  be  put  in  iSter  It.  wltbont  leave  obtained  to  withdraw  the 
answer  :  Finch  v.  Baskerville,  85  N.  C.  203. 

7  Strong  v.  Spronl,  53  N.  Y.  437. 

5  See  People  v,  Mcdellan,  81  Cal.  101 ;  Wines  v.  Stevens,  1  Utah- 
SOS,  oos. 

0  Spellman  v.  Welder,  5  How.  Pr.  6 ;  Munn  v.  Barnum,  1  Abb.  Pr. 
231 ;  12  How.  Pr.  S«3  ;  VoiiOlahn  v.  De  Rossett,  76  N.  C.  2»2  ;  Davis  v. 
Hines,  6  Ohio  St.  473 ;  San  Juan  etc.  Smelting  Co.  v.  Finch,  6  Colo. 
223. 

BOOITIS  PlSAI>.  —  O. 
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10  Btrnver  v.  Ocean  Ina.  Co.  lb  How.  Pr.  422. 

11  Btruver  v.  Ocean  Ins.  Co.  16  How.  Pr.  422 ;  DUlaye  v.  Wilson,  43 
Barb.  291 ;  Brennau  v.  Ford,  46  CaL  7. 

J  59.  WhAt  to  oontain,  gtauanXij, — As  generally  pre- 
scribed under  Code  pleading,  the  requisites  of  an  answer 
are:  (1)  A  general  or  specific  denial  of  each  material 
allegation  of  the  oomplaint  or  petition  controverted  by 
the  defendant,  or  of  any  knowledge  or  information 
thereof  sufficient  to  -form  a  belief.  (2)  A  statement  of 
any  new  matter  constituting  a  defense  or  counter-clainciy 
in  ordinary  and  concise  language,  without  repetition.^ 
The  answer  should  be  entitled  in  the  action,  specifying 
the  name  of  the  court,  of  the  county,  and  also  the  names 
of  the  parties,  plaintiff  and  defendant,  and  this  is 
specifically  required  by  the  statute  in  some  of  the 
States.^  But  an  answer  is  not  required  to  contain  any 
prayer  for  relief,  except  where  affirmative  relief  is 
sought,'  nor  any  statement  as  to  what  the  defendant 
may  consider  to  be  the  legal  effect  of  the  facts  he  sets 
up.^  It  is  sufficient  if  the  facts  which  he  avers  con- 
stitute matter  either,  in  bar  or  abatementf  and  the  plaint- 
iff must  himself  determine,  at  his  own  peril,  whether 
the  facts  are  sufficient  and  sufficiently  averred  to  con- 
stitute a  defense,  either  in  bar  or  in  abatement.^  The 
facts  constitute  the  defense,  and  misnaming  the  plead- 
ing is  immaterial,  since  it  will  be  tested  by  the  facts, 
whether  it  is  called  by  the  right  name  or  not.*  Gen- 
erally speaking,  a  defendant  should  set  forth  the  true 
nature  of  his  defense  in  his  i^^swer,  and  in  case  heJlpes 
not,  he  should  not  be  permitted  to  insist  upon  itJ 
Under  the  Code  system,  only  two  classes  of  defense  are 
allowed — the  first  consisting  of  a  simple  denial,  and 
the  second,  of  the  allegation  of  new  affirmative  matter.^ 
The  answer  should  cither  take  issue  directly  on  the 
material  allegations  of  the   complaint,  or,  confessing 
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them,  should  state  distinctly  and  positively  new  matter 
sufficient  to  avoid  them.'  But  it  is  no  objection  to  an 
answer,  that  after  taking  issue  upon  the  material 
allegations  in  the  complaint^  it  alleges,  as  a  de/ense. 
matter  operating  in  abatement,  or  as  a  per{)etual  bar.><^ 

1  See  N.  Y.  Code  Civ.  Proc.  {  BO);  Cal.  Code  Civ.  Proc.  i  4:J7; 
Dakota  Code  Civ.  Proc.  9  118  ;  2  Iowa  Rev.  Code  (1880)  1 2655  ;  2  Ohio 
Rev.  Stats.  {  5070  ;  N.  C.  Code  Civ.  Proc.  f  100 ;  Mliin.  Stats.  (1878)  p. 
720,  i  96  ;  Burley  v.  German  Am.  Bank,  5  Civ.  Proc.  R.  172. 

2  See  2  Iowa  Rev.  Code  (1880)  1 26SS,  subd.  1.  Compare  Didler  v. 
"Warner,  1  Code  R.  42. 

3  Brtdjire  r.  Pavson,  5  Sand.  210 ;  Bendit  v.  Annesley,  42  Barb.  192  ; 
27  How.  Pr.  184 ;  fiawley  v  Brown,  9  Hun,  461. 

4  Dawley  v.  Brown,-  0  Hun,  461.  Nor  Is  it  necessary,  after  insert* 
Ingln  an  answer  a  statement  which  shows  that  the  plaintltf  ouirht 
not  to  recover,  to  accompany  it  with  the  reasons  why  he  should  not 
recover :  BrldRe  v.  Pay  son,  5  band.  210. 

5  Dawley  v.  Brown,  9  Han,  461. 

0    Springer  v.  Dwyer,  SO  N.  Y.  19. 

7  Walton  v.  Mlntum,  1  Cal.  882 ;  Bernard  v.  Mullott,  1  Cal.  36S. 

8  I^add  V.  Stevenson,  1  Cal.  18  ;  Plercy  v.  Sabin,  10  Cal.  22 ;  Glazer 
V.  Clif  t,  10  Cal.  303  ;  Coles  v.  Soulsby,  21  Cal.  SO  ;  Qould  v.  Williams,  9 
How.  Pr.  51. 

9  Ladd  t;.  Stevenson,  1  Cal.  18. 

10  Bridge  v.  Payson,  6  Sand.  210 ;  Sweet  v.  Tuttle,  10  How.  Pr.  40 ; 
14  N.  Y.  465 ;  Gardner  v.  Clark,  21  N.  Y.  399 ;  Erb  v.  Perkins,  82  Ark. 
428;  Bond  v.  Wagner,  28  Ind.  462;  Board  of  Supervisors  v.  Van 
Stralen,  45  Wis.  675;  Woody  v.  Jordon,  6D  N.  C.  189.  Compare 
Fordyce  v.  Hathorn,  57  Mo.  120  ;  Hopwood  v.  Patterson,  2  Oreg.  49. 
An  answer  may  confess  and  avoid  some  averments  of  the  complaint 
and  deny  the  others:  Carter  v.  Ford  Plate  Glass  Co.  86  Ind.  180; 
State  V.  St  Paul  etc.  Turnp.  Ca  92  Ind.  42. 

§  60.  Denials,  goieral  or  fpadfle. — By  a  general  denial 
is  meant  a  denial  in  gross  ot  all  the  allegations  of  the 
complaint  or  petition ;  ^  a  specific  denial  is  a  denial 
applicable  only  to  the  particular  allegation  contro- 
verted.' A  general  and  specific  denial  is  not  permitted 
to  the  same  allegration.'  But  it  is  held  that  a  defendant 
may  admit  one  or  more  special  allegations,  and  deny 
the  remainder  by  a  general  allegation,  when  the  allega- 
tions are  so  specified  that  there  can  be  no  mistake  in 
ascertaining  what  is  put  in  issue.*  Thus,  an  answer 
denying  ^*each  and  every  allegation  set  forth  in  the 
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complaint,  except  as  herein  admitted,  qualified,  or 
explained,"  was  sustained  a3  proper.*  But  the  com- 
mon form  of  a  general  denial  J3,  that  *Hhe  defendant 
denies  each  and  every  allegation  of  the  complaint," 
and  in  this  form  the  denial  puts  in  issue  every  fact 
alleged  in  the  complaint.*  It  is  also  held  that  a  denial 
of  all  the  allegations  which  are  contained  within  cer- 
tain specified  folios  is  good  as  a  general  denial.^  So,  a 
denial  in  the  form,  **  he  says  that  he  denies  each  and 
every  allegation,''  is  a  good  general  denial.^ 

1  Wand  t'.  Packard,  13  Cal.  391 ;  Dennlson  v.  Dennison,  0  How. 
Pr.  248.  A  verified  answer  which  interposes  a  general  denial  to  the 
complaint  is  tantamount  to  a  plea  of  the  general  issue  under  com- 
mon-law practice ;  Thompson  v.  Erie  R.  P..  Co.  46  N.  Y.  468, 

2  San  Francisco  Gas  Co.  v.  San  Francisco,  9  Cal.  453.  Under  the 
Colorado  Code,  there  is  no  such  thing  as  a  general  denial,  and  a  spe- 
cific denial  of  each  allegation  in  the  complaint  intended  to  be  con- 
ti  ovvrrotl  is  required :  Alden  v.  Carpenter,  4  Colo.  L.  R.  430. 

3  Blake  v.  Eldred,  18  How.  Pr.  240 ;  Pogerty  v.  Jordan ,  2  Robt  319, 
322. 

4  Haines  t».  Herrick,  9  Abb.  N.  C.  879.  And  see  McQuiness  v. 
Mayor,  l.i  N.  V.  W«ek.  Dig.  S22  ;  Blake  v.  Kldred,  18  How  Pr.  'i'.o  ; 
Long  V.  Long,  7:)  Mo.  644 ,  Smith  v.  Wells,  20  How.  Pr.  158.  But  see 
Leury  t'.  Boggs,  3  Civ.  Proc.  R.  227  ;  Miller  v.  McCioskey,  0  Abb.  N.  C. 
303 ;  1  Civ.  Proc.  R.  269  ;  Hammond  t».  Earle,  5  Abb.  N.  C.  105 ;  Clurk 
?'.  DIllonj2  Civ.  Proc.  R.  73  ;  4  Civ.  Proc.  R. 245 ;  McEncroe  v.  Docker, 
53  How.  Pr.  250 ;  Bixby  v.  Drexel,  9  Reporter,  6^) ;  Luce  v.  Alexander, 
17  Jones  <fe  S.  20i ;  Thierry  v.  Crawford, ;«  Hun,  366. 

5  Calhoun  v.  Hallen.  25  Hun,  155 ;  Alluj  v.  Leonard,  46  N.  Y.  683  ; 
22  Alb.  L.  J.  28  ;  Purshall ,»'.  Tiilon,  13  How.  Pr.  7  ;  Burley  v.  German 
Am.  Bank,  u.  S.  Sup.  Ct.  S  Civ.  Proc.  R.  l?i.  But  see  6  Civ.  Proc.  B. 
17'J,  n. 

6  Wand  v.  Packard,  18  Cal.  391:  Mattison  v.  Smith,  19  Abb.  Pr. 
28S  ;  I  Robt.  706 ;  Kellogg  v.  Church,  8  Code  R.  39 ;  4  How.  Pr.  339- 
Thompson  v.  Erie  R.  B.  Co.  45  N.  Y.  474.  The  mere  form  of  the 
<lenials  in  the  answer  \&  not  material  if  they  meet  and  traverse  the 
allegations  of  the  complaint:  Morrison  v.  O'Reilly,  2  Utah,  165. 

7  Gassett  v.  Crocker,  9  Abb.  Pr.  39.  And  see  Brown  v.  Cooper,  89 
N.  C.  237.    Contra,  Collins  v.  Singer  Manuf.  Co.  53  Wis.  305. 

8  Espinosa  v.  Gregory,  40  Cal.  61  ;  Moen  v.  Eldred,  22  Minn.  588 ; 
Jones  V.  Ludlum,  74  N.  Y.  61 ;  Chapman  v.  Chapman,  M  How.  Pr. 
281 ;  Munii  V.  Taulman,  1  Kan.  254.  But  see  People  v.  Christopher,  4 
Hun,  805 ;  Powers  v.  Railroad  Co.  3  Hun,  285  ;  Arthur  v.  Brooks.  14 
Barb.  533 ;  Smith  v.  Nelson,  62  N.  Y.  286. 

§  61.  Benials  miut  be  direct  and  positive. — The  defend- 
ant, in  his  answer,  may  deny  the  allegations  of  the  com- 
plaint or  petition,  generally,  in  a  short  form  of  denial, 
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or  he  may  deny  them  specifically.^  But  a  deuial  in 
either  form  should,  by  its  words,  so  describe  the  allega- 
tions of  the  complaint  or  petition  which  the  pleader  in- 
tends to  controvert,  that  any  person  of  intelligence  can 
identify  them.'  And  an  answer  which  so  denies  the 
allegations  of  a  complaint,  that  it  must  be  left  to  the 
uncertainty  of  a  future  judicial  decision  to  ascertain 
which  are  denied  and  which  are  not  denied,  is  not 
sanctioned  under  Code  pleading.'  It  has  accordingly 
been  held,  that  an  answer  in  terms  merely  denying 
"eacli  and  every  material  allegation  in  the  complaint," 
is  evasive,  and  not  good  pleading.*  So,  an  answer  deny  • 
ing  each  and  every  allegation  of  the  complaint,  *•'■  in  the 
manner  and  form  as  therein  set  forth,"  is  faulty,  as  only 
referring  to  the  manner  and  form  in  which  the  plaintiff 
has  stated  his  cause  of  action,  and  not  to  the  substance 
of  the  allegation.^  And  generally  speaking,  a  denial  in 
the  p/ecise  language  of  the  complaint  or  petition  is  not 
good.^  Such  a  denial  is  a  "negative  pregnant'*  with 
an  admission  that  the  alleged  facts  may  have  transpired 
on  some  other  day,  or  under  different  circumstanops,^ 
Thus,  a  denial  of^a^n  ajst  bein^^  done  ^  vmlawf  villy '2  or 
*  wrongfully  ",  jpioo^  nbtuien^,tiie  act,-  but  t^piy  ll^«  elwir- 
acter  of  it.^  a  deiiial  or  "** wrongfully  and  illegally" 
diverting  certain  water  is  an  admission  of  the  act  of 
diversion.'  So,  if  the  complaint  in  an  action  of  unlaw- 
ful detainer  avers  that  the  defendant  unlawfully  entered 
upon  the  demanded  premises,  and  the  answer  donie.i 
tliat  he  entered  "  unlawfully,"  it  admits  the  entry  and 
raises  an  issue  only  upon  the  question  of  its  lawful- 
ness.*® So,  a  denial  that  property  sued  for  is  of  the  ex- 
act value  alleged  in  the  complaint  is  an  admission  of 
any  less  valuo.^*  It  is  likewise  a  well-settled  rule  of 
pleading,  that  denials  in  the  conjuctive  form  are  in- 
sufUcient  to  raise  any  issues,  and  are  virtual  admissions 
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of  the  truth  of  the  allegations  they  were  intended  to 
deny."  If,  therefore,  several  material  facts  are  stated 
conjunctively  in  a  complaint,  the  defendant  must  deny 
them  disjunctively  and  not  conjunctively,  if  he  desires 
to  put  them  in  issue.''  The  court  will  not  in  general 
give  effect  to  a  denial  intended  to  be  hypothetical.'* 
But  hypothetical  denials  have  been  allowed  in  certain 
cases,^^  as  where  the  facts  alleged  in  the  complaint  are 
not  presumptively  within  the  knowledge  of  the  defend- 
lEint,  and  where  he  denies  any  knowledge  or  information 
of  such  facts  sufficient  to  form  a  belief.**  An  argu- 
mentative denial  is  seldom  good  in  pleading,'^  but  is 
sometimes  allowed.'^  The  general  rule  is,  that  a  denial, 
either  general  or  8i)ecific,  must  be  direct  and  unequivo- 
cal ;  '*  and  if  it  merely  implies  that  the  allegation  is  con> 
troverted,  or  justifies  an  inference  that  such  is  or  will 
be  claimed  to  be  its  effect,  it  will  not  bo  construed  as  a 
denial.*'  But  a  denial  which  is  not  evasive,  and  which 
directly  traverses  the  ihatter  alleged,  is  good,  without 
regard  to  the  mere  form  in  which  it  is  expressed.'^'  A 
,  »*•  denial  yi  the  alternative  is  a  violation  of  the  rule  as  to 
•  V:  jcejrtiinty  ah^  ile3a|iiten^§  required. in  all  pleading.^* 

\  '"VP^ht  t;.*'«-Arfte4lcftn^*ExdiiaBk»  ISftnk,  14  ^/b.  179;  Mattison  v. 
Smith,  19  Abb.  Pr.  2^  ;  ^  Bobt.70C  Tnel^e  w  no  euich  thing  as  a  gen- 
eral denial  under  the  Colorado  Code:  Alden  v.  Carpenter,  Sup.  Ct. 
Colo.  4  Colo.  L.  B.  4ao. 

2  Mattison  v.  Smith,  19  Abb.  Pr.  290 ;  1  Bobt  706.  And  see  Dough- 
erty V.  Little,  4  Colo.  L.  B.  20L 

3  tMattlson  v.  Smith,  19  Abb.  Pr.  292 ;  1  Bobt.  710 ;  Miller  v.  Mc- 
Closkey,  1  Civ.  Proc.  B.  252 ;  9  Abb.  N.  C.  303. 

4  Seward  v.  Miller,  6  How.  Pr.  312 ;  Mattison  v.  Smith,  19  Abb.  Pr. 
290  ;  1  Bobt.  706 ;  Montour  v.  Purdy,  11  Minn.  3A4  ;  Dodge  v.  Chandler, 
13  Minn.  114.    But  see  Miller  v.  Brumbaugh,  7  Kan.  343^ 

5  Dole  V.  Burleigh,  1  Dakota,  227. 

6  Bobbins  V.  Lincoln,  12  Wis.  0 ;  Norris  v.  Glenn,  1  Idaho,  590 ; 
Caulfleld  v.  Sanders,  17  CaL  560. 

7  Schaetzol  v,  Oermantown  etc.  Ins.  Co.  22  Wis.  412 ;  Davison  v. 
Powell,  16  How.  Px.  467 ;  Salinger  v.  Lusk,  7  How.  Pr.  430 ;  Frasier  v. 
Williams,  15  Minn.  294  ;  Harden  v.  Atchison  etc.  B.  B.  Co.  4  Neb.  621 ; 
Holdenv.  Kirby,  21  Wis.  149;  Cnthbert  v.  City  of  Appleton,24  Wis. 
383 ;  Shearman  v.  N.  Y.  Cent.  Mills,  1  Abb.  Pr.  187 ;  Baldwin  v.  U.  8. 
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Tel.  Co.  e  Abb.  Pr.  N.  S.  405 ;  1  Lans.  125 ;  54  Barb.  505 ;  Nolen  v,  Skel- 
ley,  62  How.  Pr.  102 ;  Lawrence  v.  Cabot,  9  Jones  &  S.  122. 

8  Wood  V.  Bichardson,  35  Cal.  49 ;  Feeley  v.  Shirley,  43  Cal.  969  ; 
Larney  v.  Mooney,  50  Cal.  610. 

9  Harris  v.  Shontz,  1  Mont.  212;  Toombs  v.  Hornbuckle,  1  Mont. 
286. 

10  JLeroux  t;.  Murdock,  51  Cal.  541. 

11  Leffingwell  v.  Oriffen,  31  Cai.  232  ;  Towdy  v.  Ellis,  ^  Cal.  650  ; 
Seovlll  V.  Barney,  4  Oreg.  288.  And  see  Lynd  v  Picket,  7  Minn.  Ift4 ; 
Hecklln  v.  Ess,  16  Minn.  51 ;  Houston  v.  Bailroad  Co.  45  Cal.  550 } 
Conway  v.  Clinton,  1  Utah,  215. 

12  Moser  v.  Jenkins,  5  Oreg.  447;  Fitch  v.  Bunch,  30  Cal.  211 ; 
Leroux  v.  Murdock,  51  Cal.  541. 

13  Young  V.  Catlett,  6  Duer,  437 ;  Shearman  v.  N.  Y.  Cent.  Mills. 
1  Abb.  Pr.  187 ;  Heed  v.  Calderwood,  82  Cal.  109 ;  Pish  and  Bedington, 
31  Cal.  194.    Compare  Thompson  v.  Erie  Ballw.  Co.  45  N.  Y.  468. 

14  Alemany  v.  Petal uma,  38  Cal.  557 ;  Lewis  v.  Acker,  11  How.  Pr 
16H ;  Porter  v.  McCreedy,  1  Code  B.  N.  S.  88 ;  Buddington  v.  Davis,  6 
How.  Pr.  401. 

15  See  Ketcham  V.  Zerega,  1  Smith,  £.  B.  553  ;  Bovan  v.  Dinsmore. 

20  How.  Pr.  505 ;  33  Barb.  86  ;  Taylor  v,  Blchards,  9  Bosw.  679. 

16  Brown  v.  Byckman,.12  Hc^ve.  Pr.  313. 

17  Morris  v.  Thomas,  57  Ind.  316 ;  Lewis  v.  Kendall,  6  How.  Pr.  59, 
66 ;  De  Forrest  v.  Butler,  62  Iowa,  78. 

18  See  Loeb  v.  Weis,  64  Ind.  285 ;  Simmons  v.  Green,  35  Ohio  St.  104. 

19  West  t;.  Am.  Exchange  Bank,  44  Barb.  179  ;  Harden  v.  Bailroad 
Co.  4  Neb.  523. 

20  West  V.  Am.  Exchange  Bank,  44  Barb.  179 ;  Wood  v.  Whiting 

21  Barb.  190. 

21  Hill  V.  Smith,  27  Cal.  479 ;  Morrison  v.  O'BelUy,  2  Utah,  165. 

22  Corbln  v.  George,  2  Abb.  Pr.  465  ;  Otis  v.  Boss,  8  How.  Pr.  193 ; 
Ladd  V.  Bamsby.  10  Oreg.  207.  An  allegation  that  if  the  plaintiff 
should  prove  certain  facts  the  defendant  will  prove  certain  matters 
stating  them  is  bad,  as  being  contingent  Instead  of  positive:  Lewis 
V.  Kendall,  6  How.  Pr.  59, 66 ;  1  Code  B  N.  S.  402. 

i  62.  Denying  knowledge  or  information.— Under  the 
Code  system  of  pleading,  it  has  been  very  generally 
provided  that  a  defendant  may  deny  upon  Information 
and  belief. 1  And  any  or  all  of  the  material  allegations 
of  a  complaint  or  petition  may  be  put  at  issue  by  an 
answer,  that  the  defendant  has  no  knowledge  or  infor- 
mation thereof  sufficient  to  form  a  belief  as  to  their 
truth.2  But  when  a  defendant  denies  that  he  has  any 
knowledge  or  information  sufficient  to  form  a  belief 
concerning  the  allegations  of  the  complaint,  he  uses  a 
strictly  statutory  form  of  issue,  which  he  is  obliged  to 


62  ANSWEB.  IChi 

follow  closely.5  Thus,  a  mere  denial  of  any  informa- 
tion suflScient  to  form  a  belief  as  to  the  truth  of  the 
matter  alleged  in  the  complaint  or  petition  raises  no 
issue.*  The  denial  must  be  of  any  knowledge  as  well 
as  of  any  information.^  But  when  the  denial  is  in  this 
respect  in  the  language  of  the  statute  it  forms  a  mate- 
rial issue.fi  And  a  denial  by  the  defendant  "  upon  his 
information  and  belief,"  instead  of  the  statutory  lan- 
guage "  according  to  his  information  and  belief,"  was 
held  to  be  sufficient.^  This  form  of  answer  is  said  to 
be  peculiarly  proper  when  the  defendant  is  ignorant  of 
the  facts  alleged,  and  must  verify  his  answer.^  And 
the  rule  in  New  Yo^k  now  is,  that  a  party  has  no  right 
to  interpose  an  unqualified  denial  in  a  veriiied  answer, 
unless  it  be  founded  upon  personal  knowledge  ;  ^  and 
where  he  has  no  positive  knowledge,  but  has  knowl- 
edge or  information  sufficient  to  form  a  belief,  he  is 
not  only  permitted  but  bound,  at  his  peril,  to  deny 
upon  information  and  belief.^®  But  the  averment  of  a 
fact  in  an  answer,  which  is  presumptively  within  the 
knowledge  of  the  defendant,  may  not  be  stated  on 
information,  and  belief,  but  positively ; "  as  where  the 
facts  charged  in  the  complaint  or  petition  are  acts 
alleged  to  have  been  done  by  the  defendant  himself, 
such  facts  cannot  be  denied  on  information  and  belief, 
but  the  denial  must  be  direct  and  positive."  And  the 
same  principle  is  applicable  where  the  acta  are  alleged 
to  have  been  done  by  the  defendant's  agent  or  part- 
ner," or  were  done  in  the  presence  of  the  defendant. i* 
Where  the  obligations  sued  on  are  payable  to  bearer, 
and  execution  and  delivery  are  admitted,  a  denial  of 
information  sufficient  to  form  a  belief  whether  the 
plaintiff  is  the  lawful  holder  raises  no  issue."  And  it 
is  stated  as  a  general  rule,  that  denial  on  information 
and  belief  of  an  instrument  of  record,  well  pleaded  as  to 
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execution,  delivery,  and  record,  does  not  put  those  facts 
in  issue.i*  The  principle  is,  that  a  party  cannot  plead 
ignorance  to  a  public  record  to  which  he  has  access,  and 
which  affords  him  all  the  means  of  information  neces- 
sary to  obtain  positive  knowledge  of  the  fact ; "  there- 
fore, if  a  complaint  avers  the  making  of  a  deed,  sets  it 
out  in  hcec  verba,  and  states  the  volume  and  page  of  the 
records  where  it  is  recorded,  a  denial,  in  the  answer,  of 
**  sufficient  knowledge  or  information  to  form  a  belief  " 
as  to  these  averments,  is  insufficient  to  raise  an  issue.^^ 
So,  a  denial  by  a  sheriff,  sued  for  negligence  in  levy- 
ing an  execution  from  his  own  county,  of  knowledge 
or  information  sufficient  to  form  a  belief  as  to  whether 
the  execution  was  issued  on  a  valid  judgment,  should 
be  disregarded.^'  A  corporation  may  deny  the  alle- 
gations of  a  complaint  in  an  action  against  it  on 
information  and  belief.^  And  in  an  action  against  a 
corporation,  an  answer  which,  '^  upon  information  and 
belief,  denies  each  and  every  allegation  of  the  complaint, 
except  the  allegation  of  the  defendant's  incorporation,'' 
creates  a  triable  issue.^^  Where  a  complaint  alleges 
that  the  plaintiff  is  a  corporation  created  by  and  under 
an  act  of  the  legislature,  or  under  the  laws  of  a  foreign 
State,  a  simple  allegation  in  the  answer  that  the  defend- 
ant has  no  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  the  plaintiff  is  a  corporation  or 
not,  created  by  or  under  the  laws  referred  to,  is  not 
sufficient  to  put  the  plaintiff  upon  proof  of  its  corpo- 
rate existence,  where  a  statute  requires  the  plaintiff's 
corporate  character  to  be  afflrmatively  denied.^^  So,  an 
allegation  in  an  answer  upon  information  and  belief, 
that  a  defendant  is  not  and  never  was  a  corporation, 
does  not  put  in  issue  the  incorporation  of  the  defend- 
ant.® The  party  intending  to  raise  the  issue  as  to  the 
existence  of  the  corporation  should  be  held  to  a  posi- 
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live  allegation  to  that  effect,  and  this  role  is  especially 
applicable  where  a  company  holding  itself  out  to  the 
world  as  a  corporation  denies  its  own  existence.^  In 
an  action  against  a  corporation,  an  answer  upon  inform 
mation  and  belief,  admitting  that  both  plaintiff  and 
defendant  are  corporations,  and  denying  each  and 
every  allegation  of  the  complaint,  is  frivolous,  and  cre- 
ates no  issue  wliatev^.*^ 

1  See  N.  Y.  CJode  Civ.  Proc.  «  500 ;  2  Iowa  Rev.  Co^e  (1880)  «M55 
subd.  2 ;  CaL  Code  Civ.  Proc.  }  437,  aubd.  2 ;  JS\  C.  Code  Civ.  Proc 
I  100 :  Colo.  Code  Civ.  Proc.  I  57 ;  Pratt  Manuf.  Co.  v.  Jordon  Iron 
etc.  Co.  6  CiT.  Proo.  B.  S72 ;  People  v.  CurtiB,  1  Idabo,  733. 

2  Livingpton  v«  Hammer,  7  Bosw.  670 ;  lUchter  v,  lif cMarray,  IB 
Abb.  Pr.  S46;  TreadweU  v.  Commissioners,  11  Ohio  St.  18^  ;  Kitchen 
Vi  Wilson,  80  N.  C.  192 :  Farmers'  etc.  Bauk  v.  City  of  C|[iarlotte,  75 
N.  C.  45 ;  Maclay  v.  Sands,  M  U.  S.  586 ;  Ames  v.  RaUroad  Co.  12 
Minn.  412 ;  Roby  v.  Hallock,  65  How.  Pr.  '412 ;  Metraz  v.  Pearsall,  5 
Abb.  N.  C.  90 ;  Richards  v.  Fuechsel,  5  Civ.  Proc.  R.  480;  Henderson 
V.  Manning,  6  Civ.  Proc.  R.  221 ;  People  v.  Curtis,  1  Idaho,^53 ;  Sher- 
man V.  Osoorn,  8  Oreg.  06 ;  Wilson  v.  Allen,  11  Oreg.  154. 

S  Elton  V.  Marlcham,  20  Barb.  843 ;  Heye  v.  BoUes,  2  Haly,  231 ; 
83  How.  Pr.  2(» ;  Hackett  v.  Richards,  3  Smith,  £.  D.  13.  And  see 
Sheldon  v,  Sabin,  4  Civ.  Proc.  R.  4. 

4  Manny  v.  French,  23  Iowa,  250 ;  Hautemann  v.  Onjr,  6  Civ. 
Broc.  R.  224,  n. 

5  Uoyd  V.  Burns,  0  Jones  <&  S.  423 ;  82  N.  Y.  651 ;  Manny  v.  French, 
23  Iowa,  250;  People  v.  McCumber,  27  Barb.  632;  15  How.  Pr.  186; 
Humphreys  v.  McCall,  9  Cal.  5!).  And  see  Sayre  v.  Cusblng,  7  Abb. 
Pr.  371 ;  Nichols  v.  Jones,  6  How.  Pr.  355 ;  Swinburne  r.  Stockwell, 
M  How.  Pr.  812. 

6  McFarland  v.  Lester,  23  Iowa,  200 ;  McPhall  v.  Hyatt,  28  Iowa, 
137. 

'  7  Jones  v.  Petaluma.  86  Cal.  230 ;  Roussin  v.  Stewart,  S3  Cal.  211 ; 
Kirstein  v.  Madden,  88  Cal.  163.  And  see  Metras  v.  Pearsall,  6  Abb. 
N.  C.  00 ;  Sackett  v.  Hadens,  7  Abb.  Pr.  371,  n. 

8  Snydei*  v.  White.  6  How.  Pr.  321. 

9  Brotherton  v.  Downey,  21  Hun,  436 ;  59  How.  Pr.  206L 

10  Brotberton  v.  Downey,  21  Hun,  436 ;  59  How.  Pr.  206. 

11  Hanna  t>.  Barker,  6  Colo.  .%3 ;  Morton  v.  Jackson,  2  Minn.  219 ; 
Lawrence  v.  Derby,  24  How.  Pr.  133;  Wiug  v.  Dugun,  8  Bush,  683. 
And  see  Capital  Bank  v.  Rutherford,  70  Oa.  57.  Compare  Grocers' 
Bank  i;.  O'Rourke,  6  Hun,  18  ;  Richards  v.  Fuechsel,  5  Civ.  Proc.  R. 
430. 

12  Hanna  v.  Barker,  6  Cal.  803 ;  Humphreys  v.  McCall,  0  Cal.  80; 
Gas  Company  v,  San  Francisco,  9  Cal.  HiS  ;  Lloyd  v.  Burus,  6  Jouea 
<fcS.423;62K.Y.651. 

18  Lewis  V.  Acker,  11  How.  Pr.  163  ;  Beebe  v.  Marvin,  17  Abb.  Pr. 
1^  ;  Chapman  v.  Palmer,  12  How.  Pr.  37. 

'  14   Edwards  v.  I^eht,  8  How.  Pr.  28. 
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15  Aslel  V.  BaUroad  Co.  3  Month.  Law  Bull.  28. 

16  Qoodell  V.  Blumer,  41  Wia.  436.  And  see  Curtis  v.  Blchards,  9 
CaL38. 

17  Goodell  V.  Blumer,  41  WUs.  496 :  Mills  v.  Town  of  JeiTerson,  20 
Wis.  50;  City  of  MUwaukee  v.  O'Suilivan,  25  Wis.  666;  Brown  v.  La 
Crosse  City  etc.  21  Wis.  51.  Compare  Oregonian  Ballw.  Co.  v.  Oregon 
BaUw.  &  N&v.  Co.  Cic  Ct.  Oreg.  4  West  C.  Bep.  648. 

18  Goodell  V.  Blumer,  41  Wis.  436. 

19  Elmore  v.  Hill,  46  Wis.  618. 

20  Macauley  v.  Bromell  etc.  Printing  Co.  S  Civ.  Proc.  B.481 ;  Wad- 
leigh  V.  Marathon  County  Bank,  53  Wis.  J&46. 

21  Macauley  v.  Bromell  etc.  Printing  Co.  5  Civ.  Proc.  B.  431. 

22  Concordia  Sav.  etc.  Assoc,  v,  Beed,  93  N.  Y.  474 ;  18  N.  Y.  Week. 
Big.  169 ;  Crane  etc.  Manuf.  Co.  v.  Morse,  40  Wis.  368 ;  Brown  v.  City 
of  La  Crosse  etc.  Co.  21  Wis.  51 ;  Bengston  v.  Thingvalla  Steamship 
Co.  3  Civ.  Proc.  R,  263  ;  S.  C.  aff 'd  4  Civ.  Proc.  B.  2fl0 ;  31  Hun,  96 ;  18 
N.  Y.  Week.  Dig.  411 ;  East  River  Bank  v,  Bogers,  7  Bosw.  493 ;  City 
Bank  v.  Drake,  5  N.  Y.  Week.  Dig.  477. 

23  Bengston  v,  Thingvalla  Steamship  Co.  3  Civ.  Proc.  B.  26S. 

24  Bengston  v.  Thingvalla  Steamship  Co.  3  Civ.  Proc.  B.  263;  S.  C. 
aff 'd  4  Civ,  Proc.  B.  260  ;  31  Hun,  96 ;  18  N.  Y.  Week.  Dig.  411.  And 
see  N.  Y.  Code  Civ.  Proc.  i  1776. 

25  Pratt  Manuf.  Ca  v.  Jordon  Iron  etc.  Co.  5  Civ.  Proc.  B.  372 ;  33 
Hun,  l43w 

§  63.  What  may  or  may  not  be  danied.— Under  the 
Code  system  of  pleading,  a  denial  is  confined  to  such 
allegations  only  as  are  material.^  And  only  those 
allegations  in  a  complaint  or  petition  are  deemed 
material,  which  the  plaintiff  must  prove  upon  the 
trial  in  order  to  maintain  his  action.'  Mere  matters  of 
inducement  averred  in  a  complaint  are  not  the  subject 
of  denial  ;^  so  of  an  averment  of  the  belief  of  the  plaint- 
iff, as  it  regards  any  fact ;  ^  so  of  allegations  of  time, 
place,  value,  etc.,  when  not  of  the  substance  of  the 
issue.^  So,  as  a  general  rule,  a  mere  denial  of  a  legal 
conclusion  puts  in  issue  no  fact  alleged,  and  is  inad- 
missible ;  ^  such,  for  instance,  is  a  denial  of  indebted- 
ness,^  except  where  the  indebtedness  is  merely  pleaded 
as  a  fact.^  But  authority  to  deny  material  allegations  is 
not  confined  to  such  &s  are  directly  alleged ;  *  facts  im- 
pliedly averred  are  traversable  in  the  same  manner  as 
though  directly  averred.^^    So  when  the  answer  puts 
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in  issue  material  allegations,  although  its  form  and 
structure  indicate  that  the  intention  of  the  pleader  is  to 
present  a  different  question,  yet  the  issues  in  fact  pre- 
sented cannot  be  disregarded,  and  the  court  cannot,  by 
a  summary  judgment,  deprive  the  defendant  of  the 
right  of  a  trial  of  the  issues  thus  formed.^^ 

1  King  V.  Utica  Iqb.  Co.  6  How.  Pr.  485 ;  Fry  v.  Bennett,  5  Sand. 
54.  An  answer  need  oot  traverse  mere  matters  of  surplusage: 
Bacoulllat  v.  Bene,  32  Cal.  450 ;  Peace  v.  Durbin,  1  Idaho,  5oU. 

2  Clay  County  v.  SImonsen.  1  Dakota,  403 ;  2  Dakota,  112 ;  Fair- 
child  V.  Railroad  Co.  15  N.  Y.  m, 

8   Fry  v.  Bennett,  1  Code  B.  N.  S.  238 ;  5  Sand.  54. 

4  Badway  v,  Mather,  5  Sand.  651 ;  Walters  v,  Chinn,  1  Met.  (Ky.> 
480. 

5  Woodruff  V.  Cook,  2-'>  Barb.  505 ;  Livingston  v.  Hammer,  7  Bosw. 
670  ;  Davison  v.  Powell.  16  How.  Pr.  467. 

6  Kay  v.  Churchill,  10  Abb.  N.  C.  83 ;  Emery  v.  Baltz,  M  N.  Y.  408  ; 
18  N.  Y.  Week.  Dig.  2*26  ;  Marsh  v.  Elsworth,  M  How.  Pr.  532  ;  Frasier 
t*.  Williams,  15  Minn.  288 ;  Downer  v.  Bead,  17  Minn.  483 ;  Nelson  v. 
Murray,  23  Cal.  338. 

7  Plerson  v.  Cooley,  1  Code  B.  91 ;  Wells  v.  McPIke,  21  CaL  215. 

8  Morrow  v.  Congan,  3  Abb.  Pr.  32S.  And  see  Quln  v.  Lloy^d,  41 
N.  Y.  849 ;  Anon.  2  Code  B.  67. 

9  Bellinger  v.  Cralgue,  31  Barb.  534 ;  Prlndle  v.  Carutbers,  15  N.  Y. 
425 ;  Lord  v.  Chesebrough,  4  Sand.  GS6, 

10  Marie  v.  Garrison,  83  N.  Y.  14. 

11  Youngs  V.  Kent,  46  N.  Y.  672. 

I  64.  Elfoot  of  omlf lion  to  denj.  —  Material  allegations 
of  the  complaint  or  petition  not  denied  by  the  answer 
are  to  be  taken  as  true,  for  the  purposes  of  the  action.' 
And  by  the  term  ** material  allegation"  is  meant,  an 
allegation  without  proof  of  which  the  plaintiff  must  fail 
in  his  action.^  The  object  sought  by  this  feature  of 
Code  pleading  is,  to  compel  the  defendant  to  admit 
every  part  of  the  plaintiff's  complaint  or  petition  which 
he  cannot  conscientiously  deny;'  therefore,  any  fact 
sustaining  the  plaintiff's  case  admitted  in  one  part  of 
the  answer  is  to  be  taken  as  true,  and  the  plaintiff  is 
not  bound  to  prove  it>  And  it  is  error  for  the  court  to 
instruct  the  jury  that  it  is  necessary  for  the  plaintiff  to 
prove  facts  alleged  in  the  complaint,  and  not  denied  by 
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the  answer.&v  The  failure  to  deny  a  material  allegation 
is  an  admission  of  it,  and  the  admission  is  conclusive 
evidence  of  the  fact  admitted.*  But  an  omission  to- 
deny  any  allegation,  which  is  in  any  sense  of  the  word 
immaterial,  is  not  an  admission  of  its^uth.^  -  So,  it  Is  held 
that  nothing  is  admitted  by  an  omission  to  answer  it 
except  what  is  well  pleaded.^  But  a  fact  impliedly 
averred,  if  not  denied,  will  be  doieined  admitted.' 

1  See  N.  C.  Code  Civ.  Proc.  {  127  ;  Cal.  Code  Civ.  Proc.  J  482 ;  K.  Y. 
Code  CSv.  Proc.  J  522  ;  Wall  v.  tiivezay,  6  Colo.  465 :  Jenkins  v.  Ore- 
Dressing  Co.  65  N.  C.  563 ;  Hands  v.  St.  John»  23  flow.  Pr.  140 ;  36  Barb. 
628;   Patterson  v.  Elyt  19  Cal.  28;  Sai^et  v.  Byers,  Hemp.   715;: 
Sparrow  v.  Railroad  Co.  7  Ind.  369 ;  Reed  v.  Arnold,  10  Kan.  Ill ; 
Steele  v.  Russell.  5  Neb.  215  ;  Snell  v.  Crowe,  3  Utah,  28 ;  Dole  v.  But- 
leigh,  1  Dakota,  227. 

2  Colo.  Code,  {  76;  Tnoker  t>.  Parks,  Sup.  Ct.  Colo.  4  Colo.  L.  R. 
106 ;  Mayor  etc.  v.  Ounllff,  2  N.  Y.  165 ;  Newman  v.  Otto,  4  Sand.  668. 

3  Hartwell  v,  Pa«e,  14  Wis.  49. 

4  Hartwell  v.  Page,  14  Wis.  40 ;  Dole  v,  Burleigh,  1  Dakota,  227. 

5  LUlienthal  v.  Anderson,  1  Idaho,  678>  So  where  an  allegation 
Ih  the  complaint  is  denied  bytheansWer,  Itls  error  to  instruct  the 
Jury  that  it  Is  admitted :  Dyer  v.  McPhee,  0  Colo.  174. 

6  LUlienthal  t>.  Anderson,  1  Idaho,  673  ;  Burke  v.  Water  Compan y, 
13  CaL  407  ;  Mulford  v,  EstrudUlo,  32  Cal.  131 ;  Wright  v.  Butler,^  Mo. 
165. 

.  7  CoBDOSS  V.  Meir,  2Smlth,  E.'  D.'314 ;  Fry  v.  Bennett,  5  Sand.  54 ; 
Dechs  V.  Cook,  3  Duer,  161.  So,  an  admission  of  a  legal  conclusion  by 
the  defendant  in  hto  answer  lis  in  no  way  binding  upon  the  court : 

gutting  V.  Lincoln,  0  Abb.  Pr.  N.  S.  48a,    And  Qee  Union  Bank  v. 
ush,  98  N.  Y.  631 ;  Downer  v.  Read,  17  Minn.  498. 

8  Harlow  v.  Hamilton,  6  How.  Pr.  47B.    And  see  Fry  v.  Bennett,  5 

Sand.  54;  Clay  County  v.  Simonsen,  1  Dakota,  403;  2  Dakota,  1)2. 
feither  admissions  nor  stipulations  can  make  a  case  broader  than  it 
!•  by  allegation :  Tucker  v.  Parks,  Colo.  Sup.  Ct.  4  Colo.  L.  R.  311. 
Add  see  Hicks  v.  Murray,  43  Cal.  fSX 

9  Anable  v.  Steam  Engine  Co.  16  Abb.  Pr.  286 ;  25  N.  Y.  470. 

{  65.  What  may  be  thown  under  general  denial. — Oen- 
erally  speaking,  a  party  may  give  in  evidence  under  a 
general  denial  anything  that  tends  to  directly  disprove 
the  allegations  of  the  complaint  or  petition,^  or  which 
goes  to  show,  that  the'cause  of  action  sued  upon  never 
existed.'  He  may  introduce  evidence  to  disprove, 
wholly  or  in  x)art,  any  fact  which  the  plaintiff  must  es- 
^hlish  to  show  a  causa  of  action  I  ^  but  he  cannot,  under 
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a  general  denial,  introduce  evidence  tending  to  show  a 
defense  founded  upon  new  matter.^ 

1  Caldwell  t*.  Bruggerman,  4  Minn.  270 :  Evans  v.  WUlfams,  60 
Barb.  :i46.  And  gee  JcMiobg  v.  Remaen,  85  Barb.  884  ;  96  N.  Y.  (168 ; 
Brevoort  r.  Brevoort,  8  Jones  AS.  211 ;  Schoenrock  v.  Farley,  17 
Jones  <ft  S.  90e ;  Gates  v.  Preston,4l  N.  Y.  118 ;  Miller  v.  Insurance  Co. 
1  Abb.  N.  C.  470;  Schulenberg  V.  Harrlman,  21  Wall.  59;  WooUeyti. 
Ifewcombe,  58  How.  Pr.  480  ;  87  N.  Y.  005 ;  Baynor  v.  Tlmerson,  46 
Barb.  518. 

2  Greenfield  v.  Mot.  Life  Ins.  Co.  47  N.  Y.  430 ;  Evans  v.  Williams, 
60  Barb.  »i6.    And  sect  McKyring  v.  Ball,  16  K.  Y.  2S7. 

8   O'Brien  v.  MeCann,  68  N.  Y.  373, 376 ;  Bridges  v.  Paige,  13  CaL  640. 

4  Weaver  v.  Barden,  40  N.  Y.  28fi ;  Boswell  v.  Welshoefer,  9  N.  Y. 
"Week.  Dig.  500;  9  Reporter,  680 ;  Glover  v.  CUff,  10  Cal.  308  ;  Terry  v. 
filckles,  13  Cal.  480 ;  Walters  v.  Wash.  Ins.  Co.  1  Iowa,  409 ;  School 
Dlst  V.  Shoemaker,  5  Neb.  86. 

2  66.  Fleading  new  matter  in  defense. — New  matter  is 
that  which  admits  and  avoids  the  cause  of  action  set  up 
in  the  complaint  or  petition,  and  constitutes  a  defense 
thereto.^  Whatever  admits  that  a  cause  of  action,  as 
stated,  once  existed,  but  at  the  same  time  avoids  it,  that 
is,  shows  that  it  lias  ceased  to  exist,  is  new  matter.' 
Such  are  release,'  accord  and  satisfaction,^  payment,^ 
leave  and  licensfe,"  discliairge  in  bankruptcy,^  act  of  Grod,® 
and  all  defenses  invalidating  a  contract  which  forms 
the  subject  of  the  action,  such  as  fraud,  duress,  incapacity 
to  contract,  usury,  and  the  like.*  So,  all  defenses  based 
upon  the  asserted  illegality  of  the  contract  in  suit,  which 
admit  the  fact  of  the  transaction  between  the  parties 
purporting  to  be  an  agreement,  and  apparently  bind- 
ing, but  which  insist  that,  by  reason  of  some  violation 
of  the  law,  the  same  is  illegal  and  void,  are  new  matter.io 
But  an  answer  which  merely  denies  the  essential  alle- 
gations of  a  complaint  or  petition,  or  states  circum- 
stances which,  if  testified  to  by  credible  witnesses, 
would  disprove  them,  is  not  one  containing  new  matter.^^ 
New  matter  as  a  defense  must  be  distinctly  set  up  in 
the  answer ;  *'  and  a  defendant  cannot  give  evidence  of 
.  any  defense  of.  new  matter  not  set  up  in  his  aosweri'* 
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even  though  such  defense  may  appear  from  evidence' 
offered  by  the  plaintiff.^*  But  matters  of  defense  ac- 
cruing after  suit  brought  and  before  answer  is  put  in. 
may  be  set  up  in  the  answer.^ 

1  Carter  v.  KoeEley,  9  Bosw.  688 ;  14  Abb.  Pr.  147 ;  Gilbert «.  Cram,. 
12  How.  Pr.  455;  Bellinger  v.  Cralgue,  31  Barb.  534  ;  Uottdardv.  Palton,. 
21  CrI.  430  ;  State  t>.  William*,  48  Mo.  210  r'Northrup  v.  Insurance  Co.. 
47  Mo.  435 ;  Anson  v.  Dwlght»  18  Iowa,  241 ;  Horton  v.  RuliUng,  3  I^ev.. . 
496.  .         ^ 

2  Coles  V.  Sonlsby.  21  Cal.  47.    A  party  does  not  waive  the  effect 
of  a  denial  contained  in  one  portion  of  liis  answer  by  settlnir  up.  In 
tbe  appropriate  manner,  new  or  affirmative  matter :  Billings  v.  ' 
Drew,  52  CtU.  5fi5;  Babne  v.  Corbett,  48  Cal.  2M ;  Qulgley  v.  Merritt,  . 
11  Iowa,  147. 

3  McKyring  t>.  Ball,  18  N.  Y.  207  ;  Tnmer  v.  Camthers,  17  Cal.  431. 

4  Coles  V,  Sonlsby,  21  Cal.  47 ;  Plercy  v.  Sabin,  10  CaL  30 ;  Sweet  <;. 
Bardett,  40  CaL  97. 

6   Qreen  v.  Palmer,  15  Cal.  417 ;  Soward  v.  Torrence,  3  Hun,  220. 

6  Beaty  v.  Swarthont,  32  Barb.  298 ;  cniflford  v.  Dam,  81 N.  Y.  52. 

7  Cornell  r.  Dakin,  ?S  "S.  Y.  253.  And  see  Cromwell  v.  Burr,  59 
How.  Pr.  83  ;  Pbilipe  v.  James,  1  Abb.  Pr.  N.  S.  31 1 ;  3  Bobt.  720. 

8  New  Haven  etc.  Co.  ».  Qulntard,  37  How.  Pr.  29 ;  6  Abb.  Pr. 
N.&128. 

9  Baker  v,  BaUey,  16  Barb.  64 ;  Whitman  t*.  Lake,  82  Wis.  189 ; 
People  V.  San  Francisco.  27  Cal.  656 :  Maule  v.  Crawford,  14  Hun,  198 ; 
California  etc.  Co.  v.  Wright,  8  Cal.  585 ;  011  lay e  v.  Parks,  31  Barb.  132 ; 
Wright  V.  Wright,  54  N.  Y.  487 ;  Smith  v.  Dunning,  61 N.  Y.  249. 

10  Boswell  w-'T^elshoefer,  9  N.  Y.  Week.  Dig.  600 ;  9  Reporter,  630. 

11  Rodde  V.  Rnckgaber,  3  Duer,  M8.  And  see  Halght  v.  Child,  84 
Barb.  186 ;  Manning  v.  Winter,  7  Hun,  482 ;  Goddard  v.  Fulton,  21  Cal. 
430.  A  single  paragraph  of  an  answer  cannot  deny  the  cause  of 
acUou,  and  confess  and  avoid  it:  Woollen  v.  Whitacre,  78  Ind.  198. 

12  Olazer  v.  Clift,  10  CqI.  803 ;  Tllson  v.  Clark,  45  Barb.  178 ;  Morrell 
r.  Insurance  Co.  3:)  K.  Y.  429 ;  Catlin  v.  (4unther,  1  Duer,  2Mi ;  Mc- 
Kyring  v.  Ball,  16  N.  Y.  297 ;  Johnson  v.  Ball,  74  N.  C.  355 ;  Railroad 
Co.  V.  Washburn,  5  Neb.  125;  Ocean  Steamship  Co.  v.  Williams,  68 
Oa.  251 ;  Peet  v.  O'Brien,  5  Neb.  860. 

13  Sanford  v.  Travers,  7  Bosw.  498 ;  40  N.  Y.  140 ;  DIeffendorf  v. 
Gage,  7  Barb.  18 ;  Baker  v.  Bailey,  16  Barb.  54.  See  Berdell  v.  Bissell, 
6  Colo.  162. 

14  Dlngeldeln  v.  RaUroad  Co.  9  Bosw.  79 ;  Paige  v,  Willett,  88  N.  Y. 

28. 

15  Willis  V.  Chipp,  n  How.  Pr.  668  ;  Relm^r  v.  Doerge,  61  How.  Pr. 
142;  Lansing  v.  Ensign,  62  How.  Pr.  863.  See  Jessup  v.  King,  4  CaL 
331 ;  Whitsett  v.  Clayton,  5  Colo.  476. 

J  67.  Fartloiilar  defouwf — How  interposed.  — An  occorr^ 
and  satis/cuition  must  be  specially  pleaded.*  So,  the 
defense  of  toicU  or  partial  payment  is  new  matter  in  con-. 
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fession  and  avdidance,  and  must  be  specially  pleaded ; ' 
but  where  the  plaintiff  alleges  the  indebtedness  gen- 
•erally,  without  showing  how  it  was  created,  the  de- 
fendant is  entitled  to  prove  payment  under  a  general 
•d,enial ; '  and  where  the  plaintiff  sues  for  a  balance  due, 
for  which  judgment  is  claimed,  the  defendant  may  give 
other  payments  jn  evidence  under  a  general  denial.* 
'The  defense  of  another  action  pending  for  the  same  cause 
should  be  set  up  by  answer ,>  and  the  answer  must 
allege  that  the  first  action  was  pending  when  the  second 
one  was  commenced,*  and  is  still  pending  at  the  time 
the  answer  is  Interposed  J  A  defense  that  the  plaintiff 
is  an  alien  enemy  is  not  available,  unless  it  be  pleaded 
specially  and  with  certainty.^  So,  an  award  is  in  con- 
fession and  avoidance,  and  must  be  specially  pleaded ;  * 
and  the  substance  of  the  award  must  be  sufficiently  set 
forth  to  enable  the  court  to  say  that  if  it  was  made  the 
action  is  barred.^*^  The  defense  of  bankruptcy  must  he 
specially  pleaded ;  ^^  but  a  simple  averment  of  dis- 
charge, setting  forth  a  copy,  is  sufficient ;  ^^  the  facts 
showing  juiisdictlon  to  grant  the  discharge  need  not  be 
averrodJ^  A  defense  that  the  suit  was  commenced 
before  the  cause  of  action  accrued  should  be  set  up  by 
answer."  TJie  record  of  arjiidgnvent  in  a  former  suit 
between  the  same  parties,  for  the  same  cause,  is  not 
admissible  as  a  bar  or  estoppel,  unless  it  be  specially 
pleaded ;  ^^  and  a  complete  record  of  all  the  pleadings 
and  proceedings  in  the  case  in  which  the  former  Judg- 
ment was  rendered  should  bo  made  part  of  the  answer  J* 
But  when  the  issues  have  been  adjudicated  in  a  former 
action,  the  former  judgment  is  proper  as  evidence  of 
the  facts  established  thereby,  though  not  pleaded.^^ 
Coverture  must  be  pleaded  to  be  available,  if  intended 
to  be  Ret  up  as  a  defense.^  So,  of  the  defense  of  infancy ,^^ 
A  misnomer  of  plaintiff  or  defendant  must  be  pleaded ;  ^ 


113  ANSWER.  J  67 

80,  a  defense  that  the  plaintiff  is  not  the  real  party  in 
interest  must  be  sustained  by  facts  pleaded ;  ^^  so,  the 
defense  of  disability  of  the  plaintiff  to  brmg  a  suit  iu 
the  form  adopted  must  be  strictly  pleaded.^  Fravd 
must  be  specially  pleaded,  and  eannot  be  sustained  as 
a  defense  under  a  general  denial ;  ^  and  the  circum- 
stances constituting  the  fraud  must  in  general  beset 
up.^  So,  the  defense  of  usury  must  be  specially  pleaded 
in  order  to  be  availed  of;^  and  in  interposing  the 
defense  of  usury,  it  must  be  pleaded  with  such  precision 
and  certainty  as  to  make  out,  on  the  face  of  the  plead- 
ing, that  a  corrupt  and  usurious  contract  has  been 
entered  into.*'  The  defense  must  aver  clearly  every 
particular  necessary  to  establish  the  usury  charged, 
and  must  negative  every  supposable  fact  which,  if  true, 
would  render  the  transaction  innocent.^  And  the 
particular  facts  relied  upon  to  establish  the  defense 
must  be  proved  substantially  as  alleged.^  In  alleging 
usury  under  the  laws  of  another  State,  the  defendant 
must  allege  what  those  laws  were,  and  the  facts  which 
rendered  the  transaction  usurious  under  them.^  An 
answer  setting  up  duress  or  coercion  as  a  defense  should 
aver  the  facts  constituting  it.^  So,  the  facts  constituting 
an  estoppel  must  be  pleaded,  if  a  party  seeks  to  avail 
himself  of  the  benefits  of  them  as  a  defense."^  But  in 
an'action  for  conversion,  facts  constituting  an  estoppel 
were  held  to  be  admissible  in  evidence  on  the  question 
of  title  without  being  specially  pleaded.*'-* 

1  Pieicy  V,  Sabin,  10  Cal.  30 ;  Berdell  v.  Bissell,  6  Colo.  162.  See 
Jackson  v.  Olmstead,  87  Ind.  92  ;  Frick  v.  Algeier,  87  Ind.  2o5. 

2  McKyrlng  v.  BaM.  16  N.  Y.  297  ;  Enapp  v.  Runals,  37  Wis.  135  ; 
Bhipman  v.  btate,  43  Wis.  381 ;  Irwin  v.  Paulett,  1  Kan.  418  ;  Clark  v, 
BpcDcer.  14  Kan.  888 ;  Mohr  v.  Barnes,  4  Colo.  350 ;  Fewster  v. 
Ooddard,  2d  Ohio  BU  276. 

3  Parker  v.  Hays,  7  Kan.  412.  And  see  Knapp  v.  Roche,  94  N.  Y. 
S2D ;  tieymour  v.  Sheu,  01  Iowa,  706» 

4  ]k(pElwee  r.  Hutchinson,  10  S.  C.  436;  Qnln  v.  Lloyd,  41  N;  Y. 
849 ;  White  v.  Smith,  46  N.  Y.  418.    In  California,  in  au  action  to 
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recover  money  du(*,  the  defendant  may  prove  payment  under  a 

f:eneral  denial  in  the  answer :  Wetmore  v.  dan  f^runcisco,  44  Cal. 
94  ;  Davanay  v.  Eggenhoff,  43  Cal.  3U5.  if  a  creditor,  holding  a  claim 
as  collateral  security,  collects  it  and  applies  the  proceeds  to  his  own 
use,  it  is  a  payment  pro  icmto.  and  the  fact  may  be  shown  under  an 
answer  alleging  payment:  Farusley  v.  Anderson  Machine  Worlca, 
80  lud.  120. 

5  WlUiamA  v.  McOrade,'18  Minn.  R2;  White  v.  Talmage,  3  Jones 
&S.22S;  Turner  v.  Beese,  22  Kan.  319  ;  Wythe  v.  City  of  Salem.  4 
8awy.  88 ;  Calaveras  Co.  v,  Brockway,  30  Cal.  325 ;  Dawley  v.  Brown, 
79  N.  Y.  890 ;  Ward  v.  Dewey,  12  How.  Pr.  193 ;  Bourland  v.  Nixon,  27 
Ark.  815. 

6  Hadden  v.  St.  Louis  etc  B.  B.  Co.  57  How.  Pr.  390 ;  Porter  v, 
Kingsbury,  77  N.  Y.  164. 

7  Hopwood  V.  Patterson,  2  Oreg.  49. 

8  Burnside  v.  Matthews,  64  N.  Y.  78.  And  see  Sanderson  v. 
Morgan,  25  How.  Pr.  144 ;  3ij  N.  Y.  231. 

9  Brown  v.  Perry,  14  Ind.  82 ;  Brazil!  v,  Isham,  1  Smith,  E.  D.  437  ; 
12  N.  Y.  9.  Compare  N.  Y.  Cent.  Ins.  Co.  r.  Nat.  Protection  Ins.-Co. 
14  N.  Y.  8a. 

10  Lobdell  v.  Stowell,  37  How.  Pr.  88 ;  51  N.  Y.  70. 

11  Cornell  t\  Dakln,  38  N.  Y.  253 ;  Fellows  v.  Hall,  8  McLean,  281 ; 
Ludeling  v.  Felton,  29  La.  An.  719. 

12  Hajrs  v.  Ford,  55  Ind.  82 ;  Cromwell  v.  Burr,  50  How.  Pr.  03 ; 
Lathrop  v.  Stuart,  5  McLean,  167. 

13  Cromwell  v.  Burr,  69  How.  Pr.  93.  And  see  Hennequlu  v.  Clews> 
84  N.  Y.  676.    But  compare  Hayes  v.  Flowers,  26  Miss.  16U. 

■     14   Smith  V.  Holmes,  19  N.  Y.  271.    See  Mack  v.  Burt,  6  Hun,  28. 

15  Bichardson  v.  Hickman,  22  Ind.  244 ;  Cave  v.  Crafts,  53  Cal.  136 ; 
Marshall  v.  Shafter,  32  Cal.  176;  McKnight  v.  Taylor.  1  Mo.  282; 
Fanning  v.  Hibernla  Ins.  Co.  87  Ohio  St.  344  ;  Dalrymple  v.  Hunt,' 6 
Hun,  111 :  Henderson  v.  Scott,  19  N.  Y.  Week.  Dig.  2.55.  And  see 
Perry  v.  Dickerson,  85  N.  Y.  845 ;  Dawley  f.  Brown,  79  N.  Y.  39a  A 
former  adjudication  in  favor  of  several  defendants  is  a  good  defense 
to  a  subsequent  action  upon  the  same  cause  against  any  of  such 
defendants:  State  v,  Krug,  94  Ind.  806. 

16  Williamson  v.  Foreman, 23  Ind.  540  ;  Single  v,  Weston,  23  Ind. 
68S,  And  see  Secor  v.  Sturgis,  2  Abb.  Pr.  69 ;  16N.  Y.  548 ;  Ooddard  t>. 
Benson,  15  Abb.  Pr.  191 ;  Bice  v.  Harbeson,  63  N.  Y.  493 ;  Heatherly  v. 
Hadiey,  2  Oreg.  269 ;  Bynearson  v,  Parkhurst,  88  Ind.  264. 

17  Earl  v.  Bowen,  8  N.  Y.  Week.  Dig.  461 ;  Krekeler  v.  Bitter,  62 
N.  Y.  372. 

18  Stevens  v.  Bostwick,  2  Hun,  423 ;  Dillaye  v.  Parks,  31  Barb.  132 ; 
Frecking  t'.  Bollaiid,  63  N.  Y.  422 :  Ferris  v.  Holmes,  8  Daly,  217  ; 
Smith  V.  Dunninsr,  61  N.  Y.  249  ;  Caldwell  v.  Brown,  43  Tex.  216.  See 
Kitty  V.  Long,  1  Hun,  714. 

19  See  Young  v.  Bell,  2  Cranch  C.  C.  842  ;  Mott  v.  Burnett,  2  Smith, 
£.  D.  60  ;  Hoe  t>.  Angevine,  7  Hun,  679  ;  Miller  v.  Fisher,  Arix.  *2iii ; 
Pinchback  v.  Graves,  42  Ark.  222  ;  Bush  v.  Wick,  31  Ohio  St.  612. 

20  King  V.  Bandlett,  33  CaL  821 ;  Thompson  v,  Elliott,  5  Mo.  118 ; 
White  u.  Miller,  7  Hun,  427  ;  Traver  v.  Eighth  Av.  R.  R.  Co.  6  Abb. 
Pr.  N.  S.  46 ;  4  Abb.  Ct.  App.  422,  See  State  v.  Telephone  Co.  36  OlUo 
81.296. 
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21  Wliite  V.  Drake,  3  Abb.  N.  C.  133  ;  Ilorton  v.  Shepherd,  1  Civ, 
Proc.  B.  26 :  Hammond  v.  Karle,  68  llovv.  Tr.  423.  Compare  Swift  v. 
Swift,  46  CaJLaoSw 

22  Wright  ©.Wright,  54  N.Y.  487. 

23  GlfTord  v.  Carvllle,  29  CaL  689 ;  Leflor  v.  Field,  52  N.  Y.  821  ; 
Tucker  v.  Parkt,  Sup.  CL  Cola.  4  Colo;  X^  B.  306. 

24  First  Kat.  Bank  v.  How,  1  Mont  604 ;  Shook  v.  Singer  Mannf. 
Co.  61  Ind.  520  ;  McComas  v.  Haas,  93  Ind.  280 ;  Lamott  v.  Butler.  18 
Cal.  32 ;  People  v.  Supervisors,  27  Cal.  656 ;  McMurray  v.  Oifford,  5 
How.  Pr.  14 ;  WUder  v.  Be  Cpu.  18  Minn.  470  :  Clark  v.  Scott,  5  Fish. 
Pat.  Cas.  245 ;  Hilsen  v.  Llbby,  i2  Jones  <&  S.  12  ;  Simmons  v.  Kayser, 
11  Jones  &  S.  131.  See  Culver  v.  Hollister,  29  How.  Pr.  479 ;  17  Abb.  Pr. 
406 ;  Green  v.  Hallenbeck,  24  Hun,  116. 

25  Morf ord  v.  Davis,  28  N.  Y.  481 ;  West  Transp.  Co.  v.  Kelderhouse, 
87  N.  Y.  430 ;  Cone  v.  Warner,  18  N.  Y.  Week.  Dig.  90 ;  Butterworth  v. 
Pecare,  8  Bosw.  671.  The  plea  of  usury  is  one  regulated  by  Rpeclal 
l^islation  in  Georgia :  SeeTrammell  v.  Woolfolk,63  Ga.  628 ;  McElroy 
V,  (My  CouncU,  65  Ga.  387. 

26  Nat.  Bank  v.  Lewis,  75  N.  Y.  619 ;  10  Hun,  468.  And  see  Griggs 
V.  Howe,  31  How.  Pr.  630:  31  Barb.  100 :  Mauie  v.  Crawford,  14  Hun, 
193;  Burrall  v.  Bowen,  21  How.  Pr.  378;  Nat.  Bank  v.  Orcutt,  48 
Barb.  256 ;  Newman  v.  Kershaw,  10  Wis.  333. 

27  Banks  v.  Van  Antwerp,  15  How.  Pr.  29  ;  5  Abb.  Pr.  411 ;  Gaston 
V.  McLeran,  8  Oreg.  389 ;  Manning  v.  Tyler,  21 N.  Y.  567. 

28  West  Transp.  Co.  v.  Kelderhoase,  87  N.  Y.  430. 

20  Cutler  V.  Wright,  22  N.  Y.  472 ;  Mayer  v.  JjOuIs,  12  Abb.  Pr.  N.  8. 
6 ;  Curtis  v.  Masten,  11  Paige,  15. 

30    Conn.  Life  Ins.  Co.  t>.  McCormdck,  45  Cal.  580 ;  Kichardson  v. 
'  Hittle,  31  Ind.  119.    See  McClintlc  v.  Johnson,  1  McLean,  414 :  Line  v. 
Blizzard,  70  Ind.  23 ;  First  Nat  Bank  v.  Bryan,  62  Iowa,  42 ;  McVane 
«.  Wimams,  £p  Cpon.  548. 

81  Leland  v.  Isenbeck,  1  Idaho.  469 :  Bugh  v.  Ottenheimer,  6  Oreg. 
231 ;  Anderson  v.  Hubble,  03  Ind.  570 ;  47  Am.  Hep.  3M ;  Hanson  i>. 
Chiatovich,  13  Nev.  395 ;  Bray  v.  Marshall,  75  Mo.  327 ;  Noble  v. 
Blount,  77  Mo.  235 ;  Burlington  etc.  B.  B.  Co.  v.  Harris,  8  Neb.  140 ; 
Warder  v.  Baldwin,  51  Wis.  450.  And  the  answer  must  show  that 
the  plaintiff  had  knowledge  of  the  facts  constituting  the  estoppel : 
Buck  V.  Milford,  90  Ind.  291. 

82  Bogers  v.  King,  66  Barb.  495. 

J  68.  Statute  of  frauds. — Generally  speaking,  the  stat- 
ute of  frauds  may  be  relied  upon  as  a  defense  as  well 
under  a  general  denial  as  under  any  other  answer.^ 
But  when  the  complaint  or  petition  sets  forth  a  con- 
tract, and  the  answer  admits  the  allegation,  the  defend- 
,  ant  must  specially  plead  the  statute,  or  it  will  furnish 
no  defense.^  And  when  it  is  pleaded,  the  facts  relied 
upon  in  defense  under  the  statute  should  be  set  out.^ 
It  has  been  held  that  if  it  be  fairly  inferable  from  the 
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petition  that  the  agreement  sued  on  is  within  the 
statute  of  frauds,  that  defense  can  be  availed  of  on 
demurrer.* 

1  Blrchell  v,  Neaster,  9ft  Ol^lo  St.'331;-A]nbarKeT  v.  ^biviDjA 
Smith,  K.  D.  883 ;  Blanck  t'.  Little,  10  Reporter,  151 ;  WIswell  t>.  Teflft, 
5  Kan.  263 ;  Morrison  v.  Baker,  81  N.  C.  76 ;  Bonham  v.  C^raig.  80  N.  C. 
224.  Where  a  defense  Is  founded  on  an  agreement  which  Is  within 
the  statute  of  frauds,  the  answer  must  show  that  such  agreemeiit 
was  in  writing :  Relnbeimer  v.  Carter,  31  Ohio  St.  579.  But  see  Tucker 
V.  Edwards,  Sup.  Ct.  Colo.  8  Paclt  L.  Rep.  233. 

2  Duffy  V,  O'Donovan,  AsTn.  Y.  226 ;  Marston  v.  Bwett,  66  N.  T. 
206 ;  Alger  v.  Johnson,  4  Hun,  412 ;  Haight  v.  Child,  34  Barb.  186 ; 
Burt  V.  Wilson,  28  CaL  632 ;  Qwvnn  v.  McCauIey,  32  Ark.  97.  See 
Haynard  v,  Johnson,  2  Nev.  16  ;  Osborne  v.  Endicott,  6  CaL  149. 

3  Dinkel  v.  Gundelflnger,  35  Mo.  172 ;  Bean  v.  Valle,  2  Mo.  126L 
If  not  pleaded  in  the  court  below  It  cannot  be  considered  upon 
appeal:  Kraft  v.  Qreathouse,  1  Idaho,  254. 

4  Howard  v.  Brower,  37  Ohio  St.  402.  And  see  Chapin  v.  Long- 
worth,  31  Ohio  St  424 ;  wentworth  v,  Wentworth,  2  Minn.  277. 

g  69.  Statute  of  LimitationB.— The  Statute  of  Limita- 
tions, to  be  made  available  as  a  defense,  must  be  di- 
rectly pleaded.^  The  defense  of  the  statute  cannot  be 
shown  under  a  general  denial,'  and  is  not  available 
on  demurrer  unless  it  affirmatively  appears  upon  the 
face  of  the  complaint,  or  petition  that  the  cause  of  action 
is  barred  by  the  lapse  of  the  prescribed  time,'  and,  in 
some  States,  that  the  case  is  not  within  any  exception 
to  the  statute.*  And  in  some  of  the  States,  the  objec- 
tion can  be  taken  by  answer  only,  and  demurrer  does 
not  lie  even  if  the  defect  appears  upon  the  face  of 
the  complaint.^  The  answer  should  allege  that  the 
cause  of  action  did  not  accrue  within  the  prescribed 
period  before  the  commencement  of  the  action ;  *  and 
alleging  that  the  defendant  did  not,  at  any  time  within 
the  prescribed  period,  undertake,  promise,  or  agree,  is 
bad  as  an  answer  of  the  statute.^  A  plea  of  the  statute 
must  refer  to  the  commencement  of  the  proceedings 
supposed  to  be  barred  by  lapse  of  time ;  ^  to  the  time 
of  filing  the  original  and  not  an  amended  complaint.* 
One  who  claims  the  benefit  of  a  particular  Statute  of 
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liimitations,  whioh  applies  only  to  a  particular  class  of 
cases,  most  plead  it  specially,  and  a  plea  of  the  general 
statute  is  not  sufficient.^^*  But  no  one  has  a  right  to 
encumber  the  record  with  a  statement  of  the  reasons 
which  induce  him  to  plead  the  Statute  of  Limitations, 
and  such  redundant  matter  will  be  stricken  out  on 
motion."  A  plea  of  the  Statute  of  Limitations  of  an- 
other State  or  country  is  no  defense  ;*^  the  lex  fori  gov- 
erns all  questions  arising  under  that  statute."  In  an 
action  to  recover  the  possession  of  real  property,  the 
defense  of  adverse  possession  cannot  be  shown  under 
the  general  denial,  and  must  be  pleaded.'*  But  it  is 
held,  that  when  the  title  to  property  is  put  in  issue  by 
the  pleadings  in  a  case,  by  allegations  and  denials  of 
title,  a  question  of  adverse  possession  may  be  raised 
without  being  specially  pleaded.'^ 

1  Budd  V.  Walker,  2D  Hun,  844 ;  A.  A  N.  R.  B.  Co.  v.  Miller,  81 
Minn.  061 ;  Steamer  Beuorlta  v.  Slmonds,  1  Ore^r.  274  ;  Smith  v.  Rich- 
mond, 19  Cal.  476;  Kahnweller  v,  Anderson,  78  N.  C.  133;  Oreen  v. 
Railroad  Co.  78  N.  O.  524 ;  Parker  v.  Irwin,  47  Ga.  405.  That  the 
statute  must  be  taken  advantage  of  in  the  court  below:  See  Kraft 
V,  Greathouse,  1  Idaho,  254 :  People  v.  Broadway  Wharf  Co.  81  Cal. 
S3 ;  Yassault  v.  Oats,  81  Ind.  225. 

2  Orion  v.  Noonan,  25  Ind.  672 ;  Vore  v,  Woodford,  29  Ohio  St.  213; 
Towsley  V.  Moore,  80  Ohio  St.  \M ;  Walker  v.  Flint,  8  MoCrary,  507. 

8  Hudson  v.- Wheeler,  »|.Tex.'8S6;  l^rtnger  v.  Clay  County,  85 
Iowa,  tAl ;  Harmon  v.  Pacre,  62  Cal.  448 ;  Parris  v.  Merrit.  63  Cal.  118  ; 
Brennan  v.  Ford,  48  Cal.  7 ;  Aloulton  v,  Walsh,  80  Iowa,  861 ;  Hurley 
t».  Cox,  9  Neb.  230 ;  Huston  v.  Craighead,  23  Ohio  St.  108 ;  Young  v. 
Wbtttenball,  15  Kan.  579;  Buckingham  v.  Orr,  Sup.  Ct  Colo.  4  Colo. 
I..  R.  88;  Henoch  v.  Chaney,  61  Mo.  12a;  State  v,  Spencer,  79  Mo. 
814 ;  Hexter  v.  Clifford,  6  Colo.  168 ;  Bass  t>.  Berry,  51  Cal.  261 ; 
Davenport  v.  Short,  17  Mlun.  24 :  Burnes  t>.  Crane,  1  Utah,  179 ; 
Combs  V,  Watson,  82  Ohio  St  22.  Is  by  statute  available  to  an  ad- 
nii!iistrator  or  executor  without  being  speciaUy  pleaded  in  Indiana  i 
Zeller  v.  Griffith,  80  Ind.  80 ;  Perrill  v.^ichols,  89  Ind.  444. 

4  Devor  v.  Rerlok,  87  Ind.  837 ;  Mllner  t».  Hyland,  77  Ind.  438 ; 
Collins  V.  Mack,  81  Ark.  684 :  Rankin  v,  Turney,  2  Bush,  555 ;  Lucas 
t».  Labertue,  88  Ind.  277;  State  v.  Younts,  80  Ind.  313;  Hogan  v, 
Robinson,  04  Ind.  138 ;  Biggs  v.  McCarty,  86  Ind.  852 ;  44  Am.  Rep.  320; 
Bpperson  v.  Hostetter,  95  Ind.  583. 

5  Dezengremel  v,  Dezengremel,  24  Hun,  457 ;  Vorhies  v.  Vorhies, 
24  Barb.  130 ;  Baldwin  v,  Martin,  14  Abb.  Pr.  N.  S.  9 ;  Kahnweiler  v. 
Anderson,  78  N.  C.  183. 

6  McColUster  v,  Wllley,  52  Ind.  882.  And  see  Sharpe  v.  Freeman, 
2  Laos.  171 ;  43  N.  Y.  802 ;  Paine  v.  Comstock,  57  Wis.  150 ;  Bell  v. 
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Yates,  33  Barb.  C27 ;  Orton  v.  Noonan,  25  Wis.  672 ;  Caulfield   v. 
Banders,  17  Cal.  SOU  ;  Zelliii  v.  Rogers,  Clr.  Ct.  Oreg.  a  West  C.  Rep.  466. 

7  McColUster  v.  Willey,  52  Ind.  382.  And  see  Paine  v.  Comstock, 
67  Wis.  159. 

8  Lincoln  v.  Thompson,  75  Mo.  613. 

9  Lorenzana  v.  Camarillo,  45  Cal.  125. 

10  Howell  V.  Rogers,  47  Cal.  291.  Compare  Hiles  v.  La  Flesh,  59 
Wis.  765 ;  Haseltine  v.  Simpson,  58  Wis.  579.  The  statute  is  suffi- 
ciently pleaded  by  a  reference  in  the  answer  to  the  appropriate  sec- 
tions of  the  Code:  Packard  v.  Johnson,  iSup.  Ct.  CaL  3  West  C.  Rep. 
763. 

11  Nichols  V.  Briggs,  18  S.  C.  473. 

12  Miller  v.  Brenham.  68  N.  Y.  83.  But  the  rule  is  otherwise  by 
statute  in  soni«  of  the  btates :  See  Whelan  v.  Kinsley,  26  Ohio  St. 
131 :  Hoyt  V.  McNeil,  13  Minn.  890 ;  Oillet  v.  Hill,  32  Iowa,  220. 

13  Miller  v.  Brenham,  68  N.  Y.  83 :  Power  v.  Hathaway,  43  Barb. 
214 ;  Scudder  v.  Nat.  Bank,  91  U.  S.  406. 

14  Hansee  v.  Mead,  2  Civ.  Proc.  R.  175.  And  see  Ford  v.  Sampson, 
30  Barb.  183;  8  Abb.  Pr.  3.12;  McManus  v.  O'Sullivan,  48  Cat.  15; 
Winslow  V.  Winslow,  52  Ind.  8. 

15  Donahue  v.  Thompson,  Sup.  Ct.  Wis.  19  N.  W.  Rep.  520.  See 
ZelUn  V.  Rogers,  Clr.  Ct.  Oreg.  3  West  C.  Rep.  486. 

§  70.  Pleading  statates,  gensrally. — As  a  general  rule, 
private  statutes  must  be  pleaded ;  but  in  pleading  a  pri- 
vate statute,  it  is  sufficient  to  designate  the  statute  by 
its  chapter,  year  of  passage,  and  title,  or  in  some  other 
manner  with  convenient  certainty.*  It  is,  however,  the 
safest  course,  when  pleading  a  statute  sanctioning  a  de- 
fense, to  follow  the  words  of  the  statute.^  And  where  a 
statute  is  pleaded  to  defeat  a  common-law  right,  the 
facts  rendering  the  statute  applicable  must  be  distinctly 
alleged  and  proved,  and  not  be  left  to  mere  inference.* 
Where  it  becomes  necessary  to  plead  a  city  ordinance, 
it  must  be  set  forth  in  the  pleading  as  any  other  fact  of 
which  the  courts  take  no  judicial  notice.^  So,  the  statutes 
of  a  foreign  state  must  be  averred  in  the  same  manner 
as  other  facts  not  judicially  noticed  by  the  courts.*  But 
public  domestic  statutes  need  not  be  set  out  or  even  re- 
ferred to  in  a  pleading,  since  the  courts  will  take  judicial 
notice  of  their  existence  and  terms.^  And  if  a  private 
and  local  act  contains  some  provisions  neither  private 
nor  local,  these  when  relied  on  need  not  be  pleaded.^-. 
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1  See  N.  Y.  Code  Civ.  Proc.  {  530 ;  Pittsburgh  etc.  Railroad  Co.  v. 
Moore,  33  Ohio  St.  384  ;  Atchison  etc.  R.  R.  Co.  v.  Blackshire,  10  Kan. 
477. 

2  Cole  V.  Jessup,  10  N.  Y.  06 ; '  10  How.  Pr.  515 ;  Ford  v.  Babcock,  2 
Sand.  618.    And  see  Territory  v.  Reyburn,  McCahon,  134. 

3  Miller  v.  RMSler,  4  Smith,  E.  D.  234.  And  see  OToole  v.  Oarvin, 
1  Han,  92. 

4  Pomeroy  v.  Lappens,  9  Oreg.  383.  And  see  Garvin  v.  Wells,  8 
Iowa,  286 ;  Winona  v.  Barke,  23  Minn.  2S4 ;  City  of  lios  Angeles  v, 
Waldron,  Sup.  Ct.  CaL  3  Paclf.  L.  R.  8ea 

5  Wheelan  v.  Kinsley,  26  Ohio  St.  131 ;  WlUIaTis  v.  Finlay,  40 
Ohio  St  342 ;  Milligan  v.  State,  86  Ind.  653 ;  Throop  v.  Hatch,  3  Abb. 
Pr.  23  ;  Roots  v.  Merriwether,  8  Bush,  897 ;  Hoyt  v.  McNeil,  13  Minn. 
890 ;  Bethell  v.  Bethell,  92  Ind.  81& 

6  Bogardus  v.  Trinity  Church,  4  Paige,  178  ;  15  Wend.  Ill ;  Goeiet 
V.  Cowdrey,  1  Duer,  132. 

7  Bretz  v.  Mayor  etc  35  How.  Pr.  130 ;  4  Abb.  Pr.  N.  S.  243 ;  6  Robt. 
823.    And  see  Webb  v.  Bidweli,  15  Minn.  479. 

J  71.  Consideration. — In  all  cases  where  the  instru- 
ment sued  on  imports  a  consideration,  and  none  is 
therefore  alleged  in  the  complaint  or  petition,  a  want  of 
consideration  cannot  be  proved  under  a  general  denial, 
but  must  be  specially  averred  in  the  answer  in  order  to 
be  availed  of  as  a  defense.^  But  in  actions  upon  con- 
tracts which  do  not  import  a  consideration,  and  where 
the  plaintifif  must  aver  one  as  part  of  his  case,  a  want  of 
consideration  may  be  sustained  under  a  general  denial.' 
A  failure  of  consideration,  which  must  always  occur 
subsequent  to  the  making  of  the  contracty  istands,  how- 
ever, upon  a  different  footing,  and  to  be  good  as  a  de*- 
fense  must  be  pleaded  specifically.^  This  is  upon  the 
principle,  that  if  a  cause  of  action  has  once  accrued,  or 
existed,  and  has  been  satisfied  or  defeated  by  reason  of 
something  which  has  occurred  subsequently,  that  is 
new  matter,  which  must  be  pleaded  in  order  to  render 
it  competent  as  evidence.*  Want  of  consideration  may 
be  pleaded  to  a  part  as  well  as  the  whole  of  a  cause  of 
action,  when  limited  to  that  part ;  ^  and  in  an  action  on 
a  promissory  note,  a  plea  that,  as  to  all  in  excess  of  a 
certain  part  of  the  note,  it  "  was  given  without  any  con- 
sideration therefor,''  is  sufficient.^    So,  in  an  action  on 
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B  Dot«,  the  defendant  may  plead  both  a  denial  ol  the  exe- 
cution of  the  note,  and  a  want  of  consideration ; '  or  lie 
may  deny  the  execution,  and  allege  tliat  the  signature. 
If  genuine,  whs  obtained  by  fraud,  and  that  there  woe  no 
valid  consideration  for  the  note.'  If  the  defendant  al- 
leges a  want  of  oooeidemtion,  and  in  a  eeoond  defense 
sets  forth  the  circuniBtAnces  under  which  the  note  was 
given,  the  first  branch  of  the  answer  will  be  Interpreted 
bytbeseooud;'  andifltappearsTrom  the  circumstances 
that  there  was  a  consideration,  the  first  defense,  alt  hough 
direct  and  positive,  will  not  avail.'"  As  a  iteneral  rule, 
illegality  of  consideration  cannot  be  given  in  evidence 
under  a  genetal  denial,  but  mnat  be  specially  pleaded." 
An  illegal  consideration  is,  In  cffb^,  no  consideration." 

1    Blnsbam  t>.  Klmtwll,  17  tnd.  KM :  Phllbr<wk!i  r.  McEwen,  Z) 
Intl.  w;;  Nelson  i:  While,  w  In*  IKli  Smith  i'.  Flack,  M  Inrt.  116; 


t    Moore  V.  Bofd,  OS  It 


I   WUklDtvBUer.flHlMaX. 


121  ANSWER.  22  72-78 


g  72.  JnstiflcatioxL. —In  an  action  for  a  tort,  a  defense 
of  justification  is  in  confession  and  avoidance,  and  must 
be  specially  pleaded  if  relied  on*^  The  facts  relied  on, 
and  proposed  to  be  offered  in  evidence  in  justification, 
must  be  specially  pleaded,  and  cannot  be  permitted  to 
go  in  evidence  under  a  general  denial.'  So,  the  par- 
ticulars must  be  alleged ;'  thus,  in  an  action  for  slander, 
an  answer  which  merely  avers  as  a  defense  that  all  the 
statements  made  by  the  defendant  reispecting  the  plain- 
tiff are  true  is  bad.^  But  a  defendant  mav;  in  such 
action,  unite  a  general  denial  with  a  justification  in  his 
answer,  the  two  defenses  not  being  inconsistent  in  a 
legal  sense.^         t 

1  Kerwlch  v.  Steelman,  44  Ga.  199  ;  Ocenn  Steamship  Co.  v.  WIl- 
linnis,  e90a.  251 ;  Boaz  v.  Tate.  Hi  Iiid.  GO  ;  Konlgsberger  v,  Hari'ey, 
Sup.  Ct.  Oregr.  7  Paclf.  L.  Rep.  114. 

2  Duval  V.  Davey,  32  Ohio  St.  604. 

3  BlUiiifS  V.  Waller,  2S  How.  Pr.  97 ;  Wachter  v.  Queiieer,  20 
I?.Y.  547  ;  Sun  man  v.  Bre\viii,52  lud.  140 ;  Tilson  v.  Clark,  45  Barb.  17S. 

4  Robinsou  v.  Hatch,  55  How.  Pr.  55. 

5  Weston  V.  Lnmlej',  83  Ind.  486  ;  Harper  r.  Harper,  10  Bush,  447  ; 
Murphy  v.  Carter,  1  Utah,  17 ;  Cole  v.  Woodson,  32  Kan.  2?2. 

g  73.  Leave  and  license. — A  defense  of  leave  and 
license  must  be  specially  pleaded.^  Thus,  license  to 
enter  on  the  premises  of  anotlier  must  be  specially 
pleaded,  and  cannot  be  shown  under  a  general  denial.' 
So,  in  an  action  for  an  unlawful  talking  and  conversion 
of  property,  evidence  offered  to  justify  the  talcing  by 
showing  a  license  is  not  admissible  under  a  general 
denial.'  But  the  defendant  in  an  action  of  trespass  may, 
in  his  answer,  deny  the  plaintiff's  title,  and  also  plead 
a  licensed  do  the  act  complained  of,  the  latter  plea  not 
being  an  admission  of  the  plaintiff's  title.^  In  Califor- 
nia, where  a  miner  enters  upon  land  in  the  possession 
of  another,  claiming  the  right  to  enter  for  mining- pur- 
poses, he  must  justify  his  entry  by  showing,  Jirsly  that 

the  land  is  public  land ;  second,  that  it  contains  mines 
Boons  Plead.  » 11. 
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or  minerals ;  (hii*dy  that  he  enters  for  the  bona  fide  pur- 
pose of  mining ;  and  such  Justification  must  be  affirm- 
atively pleaded  in  the  answer,  with  all  the  requisite 
averments  to  show  a  right  under  the  statute  or  by-law 
to  enter,* 

1  Haight  V.  Badgeley,  15  Barb.  499 ;  Cliflbrd  v.  Dam,  81  N.  T.  SZ. 
This  was  required  under  the  former  system  of  pleading,  and  the 
same  or  greater  reason  exists  for  its  continuance  under  the  Code 
system  :  Clifford  v.  Dam,  12  Jones  <&  B.  391 ;  81  K.  Y.  52. 

2  Haight  V.  Badgeley,  15  Barb.  490 ;  Hetfleld  v.  Central  B.  R.  Co. 
29  N.  J.  L.  571.    See  Sherman  v.  Buick,  82  CaL  241. 

3  Beaty  t>.  Swrarthout,  32  Barb.  293.  And  see  Glazier  v.  Cllft,  10 
Cal.  30:j ;  McDonald  v.  Prescott,  2  Nev.  109.  But  see  contra,  Wallace 
V,  Hobb,  37  Iowa,  192. 

4  Booth  V.  Sherwood,  12  Minn.  426.  Compare  Potter  v.  Smith,  70 
N.  C.  299. 

5  Lentz  v.  Victor,  17  Cal.  271. 

i  74.  Negligence.  —  Where  one  sues  another  for  neg- 
ligence, his  own  negligence  contributing  to  the  injury 
w^ill  constitute  a  defense  to  tlie  action.^  And  it  is  held 
tliat,  in  such  an  action,  facts  tending  to  establish  con- 
tributory negligence  on  the  part  of  the  plaintiff  ai^  ad- 
missible in  evidence  under  a  general  denial,  without 
being  specially  pleaded.*  The  rule  in  some  States  is, 
that  if  a  plaintiff  can  prove  his  case  witliout  disclosing 
his  own  contributory  negligence,  such  contributory 
negligence  is  matter  of  defense  to  be  proved  by  the  de- 
fendant ;  3  and  where  the  burden  of  proving  contribu- 
tory negligence  is  upon  a  defendant,  lie  may  allege 
affirmatively  in  his  pleading  the  fact  of  contributory 
negligence  which  he  is  required  to  prove ;  *  or  proof  of  it 
is  admissible  under  a  general  denial  in  tlie  answer.^  In 
an  action  for  an  injury  alleged  in  the  complaint  to  have 
been  caused  by  tlie  negligence  of  the  defendant's  ser- 
vants, a  general  denial  puts  in  issue  tlie  defendant's 
liability,  and  evidence  is  admissible  thereunder  to  show 
that  tlie  injury  was  caused  by  other  i^ersons,  not  the 
servants  or  agents  of  the  defendant.^    Where  one  sues 
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another  for  a  positive,  willful  wrong  or  fraud,  negU" 
gence  by  wliich  the  pai*ty  injured  exposed  himself  to 
the  wrong  or  fraud  will  not  bar  relief.^ 

1  Bnnn  r.  Rallroarl  Co.  6  Hiin,  808 ;  Gray  v.  Railroad  Co.  65  X.  Y. 
Ml ;  Murphy  v.  Deaue,  101  Mass.  455 ;  3  Am.  Bep.  3SK);  Reese  v.  Rail- 
road Co.  67  Jbarb.  205. 

2  Railroad  Co.  v.  Rutherford,  29  Ind.  fl2 ;  Board  of  Commissioners 
V.  Legg.  93  Ind.  523  ;  McDonell  t>.  Bu£fum,  81  How.  Pr.  l&j ;  Jonesboro 
et**.  Turnp.  Co.  v.  Baldwin,  57  Ind.  86:  Cunningham  v.  Lyness.22 
Wis.  245.  But  proof  of  the  Intervention  or  vUs  major  —  the  act  of  Go<l  — 
Is  not  admissible  unless  specially  pleaded :  Naw  Haven  v.  Quintard, 
6  Abb.  Pr.  N.  8. 128. 

3  Randall  v.  Telegraph  Co.  54  Wis.  -.47  ;  Hoth  v.  Peters,  55  Wis. 
405;  Railroad  Co.  v.  Murphv,4ftTex.  358  ;  Gay  v.  Winter,  84  Cal.  iHi: 
Railroad  Co.  v.  Crawford,  24  Ohio  St  6 .6 ;  Railroad  Co.  i*.  Hoehl,  12 
Bush,  41.  And  see  Railroad  Co.  v.  Hoist,  93  U.  &.  291.  But  that  con- 
tributory negligence  must  be  negatived  by  the  plaintiff  in  the  com- 

Slalnt  or  petition  :  See  Oreenleat  v.  Rallrond  t;o.  29  Iowa,  14  ;  4  Am. 
;ep.  181 ;  Doggett  ?'.  Railroad  Co.  78  N.  C. :«» ;  Kahn  v.  Love,  3  Oreg. 
206 ;  Maxfiekl  v.  Railroad  Co.  41  Ind.  269;  Murphy  v.  Deane,  101  Mass, 
455 ;  3  Am.  Rep.  3;)0.  See  as  to  the  rule  In  New  York :  Johnson  v.  Rail- 
road Co.  6  Duer,  633 ;  18  N.  Y.  65 ;  Morrison  v.  Railroad  Co.  4  Hun, 
4il ;  63  N.  Y.  643. 

4  KeUey  v.  Chicago  etc.  R.  R.  Co.  Sup.  Ct.  Wis,  19  N.  W.  Rep.  521. 

5  St.  Anthony  Falls  etc.  Co.  v.  Eastman,  20  Minn.  307 :  Hocum  v. 
Witherick,  22  Minn.  152.  But  see  contra.  Railroad  v.  Washburn,  5 
Keb.  117. 

6  Schular  v.  Railroad  Co.  88  Barb.  653.  The  rule  is,  that  under  a 
general  denial,  tlie  defendant  is  at  all  times  at  liberty  to  prove  any- 
thing tending  to  show  that  the  plalntilf's  allegation  is  untrue: 
Schaus  V.  Manhattan  Gas  Light  Co.  4  Jones  A  S.  20"^ ;  14  Abb.  Pr.  N.  S. 
J?71  ;  Greenfield  v.  Lite  Ins.  Co.  47  N.  Y.  430 ;  Adams  Express  Co.  v. 
Darnell,  31  Ind.  20. 

7  Albany  City  Sav.  Inst.  v.  Burdick,  87  N.  Y.  40,  49. 

§  76.  Denials  of  damages.— It  is  very  generally  held, 
that  allegations  of  value  or  amount  of  damages  in  a 
complaint  or  petition  are  not  material,  traversable 
allegations,'  and  are  not  admitted  by  a  failure  on  the 
part  of  the  defendant  to  deny  them  in  his  answer.' 
Thus,  in  an  action  for  a  breach  of  covenant,  an  aver- 
ment in  the  complaint  of  the  amount  of  damages  is  not 
issuable  matter,  and  the  defendant  does  not  admit  the 
amount  alleged  by  neglecting  to  deny  it.^  So,  in  an 
action  for  detaining  personal  property,  the  value  is  not 
the  subject  of  an  issue,  and  should  not  be  denied.*  In 
some  States  it  is  expressly  provided,  that  an  allegation 
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of  value  or  amount  of  damage  shall  not  be  deemed 
true  by  a  failure  to  controvert  it;*  but  this  does  not 
apply  to  the  amount  claimed  in  actions  on  contracts  for 
tlie  recovery  of  money  only.*  And  even  in  cases  of 
tort,  amount  of  damages  may  be  alleged  so  as  to  be 
material,  and  not  being  denied,  will  be  deemed  ad- 
mitted J  Under  the  Colorado  Code,  allegations  of  value 
and  damages  in  replevin  are  material,  and  unless 
denied  are  admittet^.^ 

1  Moloney  v.  Dows,  15  How.  Pr..281;  2  Hilt  247;  Baldwin  v. 
Navigation  Co.  4  Daly,  314 ;  Wood  v.  Steamboat  Fleetwood,  IJ  Mo. 
529 ;  Field  v.  Barr,  27  Mo.  416 ;  Oil!  v.  Sells,  15  Ohio  St.  195. 

2  Field  V.  Barr,  27  Mo.  416  ;  Loeb  v.  Kamak,  1  Mont.  1S2. 
8    Uackett  v.  Richards,  3  Smith,  £.  D.  13. 

4  bonnoss  v.  Melr,  2  Smith,  £.  J>.  314  ;  Jenkins  v.  Steanka,  19  Wis. 
126  ;  Chicago  etc.  R.  R.  Co.  v.  Packet  Co.  88  Iowa,  877 ;  Newman  v. 
Otto,  4  Sand.  668;  Woodruff  v.  Cook,  25  Barb.  605 ;  Soprls  v.  Webster, 
1  Colo.  507. 

5  See  2  Ohio  Rev.  Stats.  {  6081 ;  Iowa  Code,  §  2712 ;  Kan.  Code  Civ. 
Proc.  i  128. 

6  Kan.  Code  Civ.  Proc.  { 128 ;  Dallas  v.  Furneau,  25  Ohio  St.  &)&. 

7  Kansas  City  Hotel  Co.  v.  Sauer,  65  Mo.  279.  And  see  Booth  v. 
Powers,  66  N.  Y.  22. 

8  Tucker  v.  Parks,  Sup.  Ct.  Colo.  4  Colo.  L.  Rep.  306 ;  7  Colo.  63. 
And  see  Tully  v,  Harloe,  3o  Cal.  802. 

2  76.  Matter  in aggravatiloxi ormitigatioxL.  —  Aggravat- 
ing circumstances  are  not  travei'sable,  and  jire  not  ad- 
mitted by  the  failure  of  the  defendant  to  deny  them.^ 
Generally  speaking,  circumstances  in  mitigation  may 
be  shown  under  a  general  denial,  and  need  not  be  set 
up  in  the  answer.*  The  defendant  may  prove,  under  a 
general  denial,  any  facts  which  tend  to  diminish  or  re- 
duce the  actual  damages  which  the  plaintiff  claims  to 
have  sustained.*  Thus,  in  an  action  to  recover  for  the 
value  of  services,  the  defendant  may  show,  under  a 
general  denial,  a  special  agreement  between  the  parties, 
Axing  the  compensation  at  a  sum  less  than  that 
claimed.^  So,  in  an  action  for  breach  of  promise  of 
marriage,  any  misconduct  showing  that  the  plaintiff 
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woald  be  an  unfit  companion  in  married  life  may  be 
given  in  evidence  in  mitigation  under  a  general  denial ; ' 
as,  for  instance,  that  the  plaintiff  drank  to  excess.^  And 
evidence  of  an  act  of  adultery  by  the  plaintiff,  more 
than  twenty-five  years  previously,  was  held  to  be  ad- 
missible in  mitigation,  although  no  such  defense  had 
been  pleaded  J  In  an  action  for  an  assault  or  false  im- 
prisonment, evidence  in  mitigation  may  be  given  by  the 
defendant,  although  matter  in  mitigation  be  not  pleaded.' 
So  in  an  action  for  seduction,  matter  in  mitigation  may 
be  given  in  evidence  without  being  pleaded.*  So  in  an 
action  for  a  conversion  of  goods,  evidence  in  mitigation 
may  be  introduced  under  a  general  denial.^''  And  in 
some  States,  even  in  actions  for  libel  or  slander,  matter 
in  mitigation  may  be  proved  without  being  averred." 
But  in  other  States,  in  an  action  for  libel  or  slander,  cir- 
cumstances in  mitigation  must  be  set  up  in  the  answer 
in  order  to  make  evidence  thereof  admissible.^^ 

1  Schnaderbeck  v.  Worth,  8  Abb.  Pr.  37 ;  Moloney  t».  Dow8,  IS 
How.  Pr.  261 ;  Gilbert  v.  Rounds,  14  How.  Pr.  40 ;  Lune  v.  Gilbert,  9 
How.  Pr.  ISO.  * 

2  Smith  V.  Lisher,  23  Ind.  500 ;  Hays  »».  Berryman,  6  Bosw.  879 ; 
Duval  V.  Davey,  »2  Ohio  St.  004 ;  Haywood  v.  Foster,  16  Ohio  St,  88  ; 
O'Brien  v.  McCann,  58  N.  Y.  373 ;  Dunlap  v.  Suyder,  17  Barb.  561. 

8  Wandell  v.  Sdwards,  25  Hun,  49A ;  Smith  v.  T.lsher,  23  Ind.  600. 
But  see  Braduer  v.  Faulkner^  y3  N.  Y.  525 ;  13  N.  Y.  Week.  Dig. 
1^1. 

4  Blizzard  v.  Applegate,  61  Ind.  363. 

5  Button  V.  McOauley,  5  Abb.  Pr.  N.  S.  20 ;  1  Abb.  Ct.  App.  282. 

6  Button  V.  McCauley,  5  Abb.  Pr.  N.  S.  2D:  1  Abb.  Ct.  App.  282. 

7  Tonrpkins  v.  Wadley,  3  Thomp.  <&  C.  424. 

8  Haj's  V.  Berryman,  6  Bosw.  679.  See  Braduer  v.  Faulkner,  18 
N.  Y.  Week.  Dig.  134. 

9  Travis  v.  Barger,  24  Barb.  614 ;  Wandell  v.  Edwards,  25  Hun, 
496. 

10  Wehle  v.  Wehle,  43  How.  Pr.  5 ;  12  Abb.  Pr.  N.  S.  139.    And  see 
Schoenrock  v.  Farley,  17  Jones  &  S.  o02. 

11  See  Duval  v.  Davey,  82  Ohio  St.  604 ;  B v.  T ,  2?  Wis.  372 ; 

Wllsoii  V.  Noonan,  35  Wis^  321 ;  Jarnigan  v.  Fleming,  43  Miss.' 710;  5 
Am.  Rep.  514. 

12  See  Spooner  v.  Keeler,51  N.  Y.  527  ;  Willoverr.  Hill,  72  N.  Y. 
86 ;  Lick  v.  Oweu,  47  CaL  256 ;  WUsou  v.  FltCh,  41  Cal  879  ;  {  161,  paal. 
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§  77.  Partial  dofonses.—A  party  may  allege  and  prove 
a  partial  defense,  but  it  must  be  pleaded  as  such.^  And 
it  is  held,  that  an  answer  which  is'  pleaded  to  the  whole, 
but  which  only  goes  to  a  part  of  a  complaint,  is  insuffi- 
cient on  demurrer,  although  the  facts  alleged  would 
constitute  a  partial  defense,'  In  New  York,  a  partial 
defense  may  bo  set  forth  in  the  answer,  but  it  must  be 
expressly  stated  to  be  a  partial  defense  to  the  entire 
complaint,  or  to  one  or  more  separate  causes  of  action 
therein  set  forth.*  And  matter  tending  only  to  mitigate 
or  reduce  damages  in  an  action  to  recover  damages  for 
the  breach  of  a  promise  to  marry,  or  for  a  personal  in- 
jury, or  an  injury  to  property,  is  a  partial  defense, 
within  the  meaning  of  this  provision.*  In  any  such 
action,  it  is  competent  for  the  defendant  to  plead  and 
prove  any  facts  which  tend  to  rebut  the  existence  of 
malicious  motives  on  his  part.^  But  it  seems  that  he 
is  precluded  from  proving  circumstances  by  way  of 
mitigation  only,  'which  are  not  set  forth  in  the  answer.* 
The  rules  by  which  the  sufficiency  of  pleading  is  ordi- 
narily determined  cannot,  however^  be  applied  in  all 
their  strictness  to  a  partial  defense  by  way  of  mitigating 
circumstances,  and  allegations  of  facts  by  way  of  miti- 
gation should  not  be  stricken  out,  unless  it  is  clear  that 
under  no  possible  circumstances  could  the  matter 
pleaded  have  the  bearing  claimed  for  it.'  If  the  plead- 
ing sought  to  be  stricken  out  contains  the  semblance  of 
a  defense,  it  ought  not  to  be  changed  by  the  court.' 

1  FltzsImmoHS  v.  Insurance  Co.  18  Wis.  234 ;  Davenport  etc.  Co.  tr. 
City  of  Davenport,  15  Iowa,  6 ;  Webb  v.  NIckersoii,  4  West  C.  Rep. 
485  ;  11  Oreg.  :i82 ;  ward  v.  Polk,  70  Ind.  309.  And  see  Bennett  v. 
Matthews,  64  Barb.  410 ;  Hager  v.  Tibblts,  2  Abb.  Pr.  N.  S.  OT.  A  de- 
fense, in  the  sense  of  the  Code,  Is  a  right  possessed  by  the  defendant* 
which,  either  partially  or  wholly,  defeats  the  plaintlfTs  claim :  Bush 
1'.  Prosser,  1 1  N.  Y.  »47,  SHQ ;  Utah  etc.  Rallw.  Co.  v.  Crawford,  1  Idaho, 
770  ;  Railroad  Co.  %h  Washburn,  5  Neb.  125. 

2  Reynolds  v.  Roundabush,  59  Ind.  4^3 ;  Fltzaimmons  v.  Insurance 
Co.  18  Wis.  234  ;  Peck  v.  Piw^hin,  52  Iowa,  46  ;  McMulian  v.  Spinning* 
51  lud.  187.   In  Ohio,  it  Is  not  necessary  that  an  answer  to  a  pettUon 
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seeking  equitable  relief  shoald  set  up  a  complete  defense  to  the  action. 
It  is  enougii  that  it  deny,  or  confeKS  and  avoid,  some  material  part 
of  ttie  plaiiitiiTs  cctse,  so  as  to  modify  or  abridge  his  right  to  relief, 
and  a  demurrer  to  such  answer  raises  no  question  of  its  sufficiency  as 
a  complete  bar  to  the  action:  Peebles  v.  fsaminger,  18  Ohio  St.  490. 
And  see  Weaver  v.  Carnahan,  S7  Ohio  St.  363;  Willis  v.  Taggard,6 
How.  Pr.  433. 

3  N.  Y.  Code  av.  Proc.  J  608. 

4  N.  Y.  Code  Civ.  Proc.  ?  508  ;  N.  Y.  Code  Civ.  Proc.  ?  638.  And 
see  Hatfield  v.  Lasher,  17  Hun,  23 ;  81  N.  Y.  2-^6. 

5  Bradner  v.  Faulkner,  »3  N.  Y.  515 ;  13  N.  Y.  Week.  Dig.  IM  ; 
\Vandeli  v.  Bdwards,  5  Hun,  498. 

6  Bradner  v.  Faulkner,  93  N.  Y.  515 ;  18  N.  Y.  Week.  Dig.  134.  But 
see  Wandeii  v.  Edwards,  25  Hun, 498. 

7  Bradner  v.  Faulkner,  93  X.  Y.  515 ;  18  N.  Y.  Week  Dig.  134. 

8  Walter  v.  Fowler,  85  N.  Y.  621. 

J  78.  Joinder  of  defenses.  —  Under  the  Code  system 
of  pleading,  the  defendant  may  join  in  his  answer  as 
many  defenses  as  he  may  have,^  and  the  objection  of 
inconsistency  between  them  is  not  available,*  except 
that  a  sworn  answer  must  not  deny  in  one  sentence 
what  it  admits  in'  another  sentence.^  The  inconsistent 
defenses  wliich  are  allowed  to  be  pleaded  in  a  verified 
answer  are  those  in  which  the  inconsistency  arises 
rather  by  implication  of  law,  being  in  the  nature  of 
pleas  of  confession  and  avoidance,  as  contradistin- 
guished from  denials  where  the  party  impliedly  or 
hypothetically  admits,  for  the  purpose  of  that  particu- 
lar defense,  a  fact  which  he  notwithstanding  insists 
does  not  in  trutli  exist.*  A  party  does  not  waive  the 
efiect  of  a  denial  contained  in  one  part  of  his  answer 
by  setting  up,  in  an  appropriate  manner,  new  or  af- 
firmative matter.*  In  an  action  on  a  note,  denial  of  its 
execution,  and  payment,  release,  or  other  discharge, 
are  not  necessarily  inconsistent.^  Denial  and  justifica- 
tion may  be  pleaded  together;^  so  of  denial  and  the 
Statute  of  Limitations;^  so  of  a  defense  on  the  merits, 
and  a  former  suit  pending.®  In  an  action  for  a  breach 
of  a  contract  of  sale,  the  defendant  may  set  up  a  rescis- 
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sion  of  the  contract  on  the  ground  of  fraud  or  mistake, 
and  also  breach  of  warranty  on  the  part  of  the  plaint- 
iff.io  In  an  action  of  trespass,  denial  of  the  plaintiff's 
title,  and  a  license  to  do  the  act  complained  of,  are  not 
inconsistent  defenses.^^  So  usury,  extension  of  time, 
and  payment  are  not  inconsistent  defenses  in  an  an- 
swer of  a  surety  on  a  promissory  note.^*  So  a  denial 
that  the  defendant  ever  received  any  choses  in  action, 
as  collateral,  is  not  inconsistent  with  the  defense  that, 
if  received  by  him,  they  were  lost  without  his  fault.*' 
But  a  denial  of  the  execution  of  an  instrument,  and 
that  it  was  executed  under  duress,  were  held  to  be 
inconsistent  and  insufficient.**  So  of  a  denial  of  the 
contract,  and  an  allegation  of  non -performance  by  the 
adverse  party.**  So  the  defendant,  a  carrier  by  water, 
was  not  permitted  to  answer  that  he  was  not  the  owner 
of  the  vessel,  and  that  the  property  shipped  was  deliv- 
ered to  the  plaintiff.*'  And  denial  and  tender  were 
held  to  be  Inconsistent  defenses,  which  could  not  be 
pleaded  to  the  same  cause  of  action.*^  An  equitable 
defense  may  be  pleaded  to  a  legal  cause  of  action.*^  So 
the  distinction  between  pleas  in  abatement  and  in  bar 
having  been  abolished,  both  may  be  set  up  in  the  same 
answer,*^  and  both  be  tried  and  decided  at  one  time.''^ 

1  N.  Y.  Code  civ.  Proc.  f  507 ;  CrI.  Code  Civ.  Proc.  |  441 ;  2  Ohio 
Rev.  Stats.  ?  5071  ;  Boyce  v.  Brown,  3  How.  Pr,  391 ;  7  Barb.  80 ; 
Knight  V.  Buser,  8  Am.  L.  Bee.  28. 

2  Bruce  v.  Burr,  fi7  N".  Y.  237.  And  see  Bllllnflrs  v.  Drew,  .C  Cal. 
BBS;  Bell  V.  Brown,  22  Cal.  671 :  8tile«  r.  Comstock,  9  How.  Pr.  4«; 
Cohrs  V.  Fraser,  6  «.  C.  851 ;  Tucker  v.  Edwards,  Sup.  Ct.  C\)io'.  3  Paclf. 
L.  Rep.  233. 

3  Hensley  v.  Tartar,  14  Cal.  60S ;  Kuhland  v.  Sedgwick,  17  Cal. 
123  ;  Citizens'  Bank  v.  Closson,  29  Ohio  St,  78 ;  Storer  v.  Coe,  2  Bosw. 
6G2  ;  Burnbam  v.  Ausou,  2  Utah,  433. 

4  Bell  V.  Brown,  22  Cal.  671.  And  see  Howard  v.  Throckmorton, 
48  Cal.  482. 

5  Billings  V.  Drew,  62  Cal.  665. 

6  Kellogg  t».  Baker,  15  Abb.  Pr.  286;  Nelson  r.  Brodhack,  44  Mo» 
490  ;  Pavey  v.  Pavey,  80  Ohio  St.  GOO  ;  Mott  v.  Burnett,  2  Smitii,  E.  D- 
50. 
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7  Haclcley  v,  Ogmun,  10  How.  Pr.  44 ;  Hallenbeck  v.  dow,  9 
How.  Pr.  289 ;  Murphy  v.  Carter,  1  Utah,  17 ;  Derby  v.  Gallup,  S 
Miiin*  119. 

8  wnison  V.  Cleaveland,  ao  Cal.  182^;  Nelsou  v,  BrocUiack.  44  Mo. 
596;  May  v.  Burk,  80  Mo.  673. 

9  Gardnerv.  Clark, 21 N.  Y.  899. 

10  Brace  v.  Burr,  67  N.  Y.  237. 

1 1  Booth  V.  8h<Twoo(l,  12  MlM  u.  428. 

12  Shed  V.  Augustine,  14  Kau.  282. 

13  Wlllard  V,  GUes,  24  Wis.  319. 

14  Wright  V.  Bacheller,  10  Kan.  259. 

15  I^wisv.  Acker,  11  Haw.  Pr.  163. 

16  Arnold  v,  Dlmond,  4  Sand.  6S0. 

17  Livingston  v.  Harrison,  2  Smith,  E.  D.  197.  If  Inconsistent 
defenses  are  set  up  in  an  answer,  advantago  of  it  must  be  taken  by 
motion  or  demurrer,  otherwise  the  defect  is  waived :  Conway  v, 
CUutou,  I  Utah,  215. 

IS  Wa  Ching  v.  Constontlne,  1  Idaho,  266 ;  Kahn  v.  Old  TeL  Mln. 
Co.  2  Utah,  174. 

19  Gardner  v.  Clark,  21  N.  Y.  399 ;  Dawley  v.  Brown.  9  Hun,  461 ! 
Board  of  Supervisors  v.  Van  Stralen,  4d  Wis.  675 ;  Krb  v.  Perkins,  32 
Ark.428L 

20  Dawley  p.  Brown,  9  Hun,  461 ;  Sweet  v.  Tnttle,  14  N.  Y.  465. 
Bee  Fordyce  t>.  Hathorn,  57  Mo.  120.  By  statute  in  Indiana,  an 
answer  in  abatement  must  precede,  and  cannot  be  pleaded  with  an 
answer  in  bar,  and  the  issue  thereon  must  be  triea  first  and  sepa- 
rately :  Dwiggius  v.  Clark,  94  Ind.  49. 

§  79.  Joint  answers.— There  is  said  to  be  no  limit  to 
the  right  of  proper  j|>art|es  defendant  to  join  in  an 
answer,  the  averments  of  which  they  are  able  and  will- 
ing to  verify  in  accordance  with  the  requirements  of  the 
Code  in  that  respect.^  But  where  a  defense  pleaded 
jointly  by  several  defendants  is  bad  as  to  one,  it  Is  bad 
as  to  all ; '  as  where  several  are  sued  on  a  joint  obliga- 
tion, one  of  whom  is  an  infant,  if  he  pleads  his  infancy 
severally,  it  is  a  defense,  but  being  no  defense  to  the 
others,  if  pleaded  jointly  it  is  insufficient.^  But  it  is  held, 
tliat  when  a  joint  answer  of  several  defendants  denies 
an  allegation  in  the  complaint,  which  the  plaintilf  must 
prove  to  establish  his  cause  of  action  against  some  of 
the  defendants,  but  wliich  he  need  not  prove  to  entitle 
him  to  recover  against  the  others,  the  answer  must  bo 
held  good  for  the  defendants  as  to  whom  the  plaiutiiT 
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must  prove  such  allogatlon.*  1/  a  defense  set  up  by- 
one  defendant  is  joint  in  its  nature,  and  goes  to  the 
validity  of  the  cause  of  action,  it  will,  to  the  extent  it 
may  be  established,  inure  to  the  benefit  of  all  the  de- 
fendants;^ as  where  the  makers  of  a  note  are  sued 
jointly,  an  answer  by  one,  setting  up  as  a  defense  that 
the  consideration  of  tlie  note  was  usurious,  inures  to  the 
benefit  of  all.*  8o  in  actions  of  tort,  where  the  wrong 
is  joint  and  several,  an  answer  by  one  of  the  defend- 
ants showing  that  the  i)laintifF  could  have  no  cause  of 
action  against  any  of  them,  if  sustained,  will  operate  to 
the  benefit  of  all  tlie  defendants.^  The  rule  that  all 
dilatory  defenses  to  be  good  must  be  common  to  all 
the  defendants,  and  pleaded  by  all,^  was  held  to  be 
unchanged  by  the  Code." 

1  Union  Bank  etc.  v.  Bell,  14  Ohio  St.  211.  And  spe  Davis  v. 
Davidson,  4  McLean,  136.  In  an  action  against  several  defendants, 
whose  liability  is  lohit  and  whose  interest  in  the  action  Is  identical, 
the  defendants  will  not  be  permitted  to  sever  in  their  defense  :  Vou 
Glahu  V.  De  Kossett,  70  N.  C.  2tfi 

2  Ward  v.  Bennett,  20  Ind.  440 ;  Black  v.  Richards,  95  Ind.  IM. 

3  Morton  v.  Morton,  10  Iowa,  58. 

4  Bank  of  Cooperstown  r.  Corlles,  1  Abb.  Pr.  Js.  S.  412.  SeeMc- 
Kyrlng  v.  Bull,  IG  N.  V.  297 ;  Feeney  v.  Mazeliu,  87  lud.  220. 

5  Sprague  v.  Childs,  16  Ohio  St.  107. 
0    Miller  t'.  Longucre,  26  Ohio  St.  291. 

7  Williams  v.  McGrade,  13  Minn.  46. 

8  See  Shannon  v.  Corastook,  21  Wend.  457. 

0  Hurley  v.  Second  Build.  Assoc.  15  Abb.  Pr.  206,  n. 

1  80.  Each  dofense  to  be  oompleto.  —  By  the  well  settled 
rules  of  i^leading,  each  distinct  defense,  stated  separately 
in  an  answer,  must  be  complete  in  itself;^  and  if  it  be 
defective  in  any  material  averment,  it  cannot  be  aided 
by  reference  to  other  defenses  in  t lie  same  answer,*  un- 
less it  expressly  refers  to  and  adopts  theni.^  Each  de- 
fense must  of  itself  be  a  complete  answer  to  the  whole 
complaint,  if  addressed  to  the  whole  ;*  or  if  it  be  pro- 
fessedly a  partial  defense,  It  must  fully  answer  so  much 
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of  the  oomplaint  as  it  purports  to  answer,  unaided  by 
matter  in  another  defense;^  if  not  thus  complete  and 
sutficient,  it  is  demurrable.'  The  ditlerent  defenses  are 
required  to  be  separately  stated  and  numbered,  and 
unless  a  defense  is  interposed  as  an  answer  to  the  entire 
complaint  or  petition,  it  should  distinctly  refer  to  the 
cause  of  action  which  it  is  intended^  to  answer  J  But 
where  the  defect  of  not  separately  stating  and  number- 
ing the  dififerent  defenses  is  not  called  to  the  attention 
of  the  court  by  motion,  it  is  held  to  be  waived.^  No 
formal  commencement  or  conclusion  is  required  to 
mfirk  each  separate  defense.*  A  commencement  in  the 
words  "and  for  a  further  defense "  is  held  sufficient ;  ^« 
but  it  is  otherwise  of  the  words  *'  and  defendant  further 
says."  " 

1  Reld  V.  Haston,  55  Ind.  173 ;  Smith  t*.  Little,  67  Iiid.  549  ;  Bene- 
diet  V.  Seymour,  6  How.  Pr.  296  ;  ispencer  v.  Babcock,  'H  Barb.  :t2tt ; 
biter  V.  Jewetl,  33  Cal.  92. 

2  Catlin  V.  Pedrick,  17  Wis.  88 ;  Loosey  r.  Orser,  4  Bosw.  891 ;  Lynn 
V.  Crlm,  96  Ind.  89 ;  £ntsmlnger  v.  Jackson,  73  Ind.  14-1. 

3  Hammond  r.  Earle,  58  How.  Pr.  426  ;  Baldwin  v.  U.  S.  Tel.  Co. 
54  Barb.  517.  And  see  8wif t  v.  Kingsley,  24  Burb.  541 ;  Ayrault  v. 
Chamberlain,  33  Barb.  229. 

4  Baldwin  v.  V.  S.  Tel.  Co.  54  Barb.  517. 

5  Frazee  v.  Frazee;  70  Ind.  411 ;  Lash  t'.  Rendell.  72  Ind.  475  ;  State 
V.  Roche,  94  Ind.  ifriy  376. 

,    6    Lash  V.  Rendell,  72  Ind.  475  ;  Nat.  Bank  v.  Green,  33  Iowa,  140. 

7  See  N.  Y.  Code  Civ.  Proc.  J  507 ;  Cal.  Code  Civ.  Proc.  «  441 ; 
Kneedler  v.  Stern bei^h,  10  How.  Pr.  67  ;  Norman  v.  Rogers,  59  Barb. 
275 ;  Everett  v.  Waymire,  30  Ohio  St.  30S. 

8  Truitt  V.  Baird,  12  Kan.  420.    See  Cannon  v.  Krelpe,  14  Kan.  324. 

9  Bridge  v.  Payson,  5  Sand.  210. 

10  Benedict  i».  Seymour,  8  How.  Pr.  298.    And  see  Loosey  v.  Orser, 
4  Bosw.  391  ;  Lippeucott  v.  Goodwin,  8  How.  Pr.  242. 

11  Lippencott  v.  Goodwin,  8  How.  Pr.  242. 

2  SI.  SubscriptioxL — YoriflcatioxL.  —  An  answer  is  re- 
quired to  be  subscribed  by  the  party  or  his  attorney.* 
And  where  the  defect  of  a  want  of  signature  exists,  a 
motion  may  be  properly  interposed  to  strike  the  plead- 
irig  from  the  files.*    The  signature  may  be  printed 
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instead  of  being  written.^    And  if  the  name  of  the  at- 
torney of  record  appears  in  the  case  at  the  foot  of  the 
answer,  in  connection  with  the  name  of  associate  coun- 
sel, it  is  sufficient ;  ^  the  court  is  not  bound  to  try  the 
question  whether  the  signature  was  genuine,  or  put 
there  by  associate  counsel  without  authority.^    When 
the  complaint  or  petition  is  verified  by  affidavit,  the 
answer  should  be  verified  also.'    But  an  answer  may 
be  verified  although  the  coipplaint  is  not.^   Verification 
of  the  answer  does  not  impair  its  effect  -as  a  pleading, 
although  it  is  made  in  a  case  where  the  law  does  not 
require  the  answer  to  be  verified.*    It  is  expressly  pro- 
vided in  some  States  that  the  answer  of .  an  infant  by 
his  guardian  ad  litem  need  not  be  verified.*    So  the 
verification  may  be  omitted  in  every  case  where  the 
admission  of  the  trutli  of  a  fact  stated  in  the  pleading 
might  subject  the  party  to  a  criminal  or  penal  prosecu- 
tion.^<^    So  it  may  be  omitted  in  divorce  or  alimony 
cases,^^  and  may  be  omitted  in  an  action  for  libel,  even 
though  the  complaint  be  verified."    The  verification  is 
no  part  of  a  pleading,  but  is  only  a  formality  required 
to  give  it  solemnity;"  the  omission  to  verify,  where 
necessary,  is  an  irregularity  which  may  be  waived, 
and  the  right  to  take  advantage  of  it  is  lost  by  long 
delay."    It  is  too  late  to  object  to  want  of  verification 
for  the  first  time  in  the  court  of  review.**    Nor  can  the 
objection  be  taken  at  the  trial,*'  and  is  waived  by 
pleading  over  or  demurring."    Where  service  of  an 
answer  to  a  venfied  complaint,  consisting  of  a  general 
denial  only,  was  admitted  by  the  plaintiff's  attorney, 
and  "verification  thereof  waived,"  it  was  held  that  the 
waiver  of  verification  did  not  admit  the  sufficiency  of 
the  answer,  or  dispense  with  the  necessity  of  a  specific 
denial.*'    The  mode  of  objecting  where  the  answer  is 
not  verified,  or  is  defectively  verified,  is  by  motion  to 
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Strike  from  the  record.^*  Such  objection  cannot  be 
reached  by  a  demurrer.*  In  New  York,  where  the 
copy  of  a  pleading  is  served  without  a  copy  of  a  sulA- 
cient  verification,  in  a  case  wiiere  tlie  adverse  party  is 
entitled  to  a  verified  pleading,  he  may  treat  it  as  a 
nullity,  provided  he  gives  notice,  with  due  diligence, 
to  the  attomej^  of  the  adverse  party  that  he  elects  so  to 
do.^  Verification  of  a  pleading  is  not  necessary  in 
order  to  vest  Jurisdiction,  and  if  defective  may  be 
amended,  or  if  wanting  may  be  supplied.** 

1  Cal.  Code  Civ.  Proc.  1 44« ;  2  Ohio  Rer.  Stata.  |  5105 ;  N.  C.  Code 
Civ.  Proc^  116  ;  Harris  v.  Oseiiback,  13  Ind.  443 ;  State  v.  Cbadwick, 
lOOreg-  427.  In  New  York,  the  answer  must  be  sabscribed  by  the 
defendant's  attorney,  who  mast  add  to  his  signatvre  his  otUce 
address,  with  other  particulars  prescribed  by  the  Code :  N.  Y.  Code 
av.  Proc.  i  421. 

2  See  Fritz  v.  Barnes,  6  Neb.  4%'> ;  Graham  v.  McCann,  5  How.  Pr. 
ifhi;  Railroad  Co.  r.  Owen,  8  Kan.  40-;);  Launbeer  r.  Allen.  2  Sand. 
643 :  Dixey  v.  Pollock,  8  Cal.  £70  ;  Conn  v.  Rhodes,  28  Ohio  bt.  &14. 

3  Hancock  v.  Bo  wan,  49  Cal.  413b 

4  Willson  V.  Cleaveland,  30  Cal.  192. 

5  Willson  V.  Cleavelaud,  30  Cal.  192. 

6  See  Cal.  Code  Civ.  Proc.  |  446 ;  N.  Y.  Code  Civ.  Proc.  {  823 ; 
Arizona  Comp.  l^ws,  p.  8!H,  {  51. 

7  Levi  V.  Jakeways,  4  How.  Pr.  I2R. 

8  Porter  v.  Bichard,  1  Ariz.  87. 

9  See  N.  v.  Code  Civ.  Proc.  |  i52:i ;  2  Ohio  Rev.  Stata.  {  8108 ;  Neb. 
Code  Civ.  Proc.  {  114. 

10  Cal.  Code  Civ.  Proc.  ?  4-16 ;  Neb.  Code  Civ.  Proc.  j  114 ;  Daven- 
port Glucose  Manuf.  Co  t*.  Taussig,  81  Hun,  5Q.i ;  18  N.  V.  Weeic  Dig. 
408.  A  nd  see  Fredericks  v.  Taylor,  14  Abb.  Pr.  N.  S.  77 ;  52  N.  Y.  696 ; 
Blaladell  v.  Kaymond,  5  Abb.  Pr.  144  ;  6  Abb.  Pr.  148. 

11  2  Ohio  Bev.  Stats.  }  S696.  And  see  Anable  v.  Anable,  24  How. 
Pr.  R2 ;  Sweet  v.  Sweet,  15  How.  Pr.  160.  But  see  Olney  v.  Olney,  7 
Abb.  Pr.  3S0. 

12  Wilson  V.  Bennett,  2  Civ.  Proc.  R.  31.  Whenever  the  defendant 
would  be  privileged  from  testifying,  as  a  witness,  to  the  truth  of  any 
matter  denied  by  the  answer,  verification  may  be  omitted:  N.  Y. 
Code  Civ.  Proc.  |  523 ;  Clapper  v.  Fltzpatrick,  3  How.  Pr.  814 ; 
Wheeler  v.  Dixon,  14  How.  Pr.  131 ;  People  v.  Kelly,  24  How.  Pr.  36J ; 
Anderson  v.  Doty^  19  N.  Y.  Week.  Dig.  4-10.  In  California,  when  the 
State,  or  any  ofHcer  of  the  State,  in  his  official  capacity,  is  plaintiff, 
the  answer  must  be  verified,  unless  an  admission  of  the  truth  of  the 
complaint  might  subject  the  party  to  a  criminal  prosecution,  or 
unless  an  officer  of  the  State,  in  his  official  capacity,  Is  defendant: 
Code  Civ.  Proc.  J  4i6. 

13  Pence  v.  Durfoln,  1  Idaho,  550, 552 ;  George  v,  McAvoy,  6  How. 
Pr.  20O. 

Boons  Plkad.— la. 


i  82  ANSWER.  134 

14  Wilson  V.  Bennett,  2  Civ.  Proc  K.  84;  Hay  ward  v.  Grant,  13 
Mlun.  IBS. 

15  Moses  V.  RIsdon,  48  Iowa,  251 ;  Payne  v.  Flournoy,  29  Ark.  500  ; 
McCul lough  V.  Clark,  41  Cal.  2H8.  But  see  Alspaiigh  t>.  Winstead.  79 
N.  C.  SUA. 

Ifi  Schwara  v.  Oppold,  7-1  N.  Y.  307.  And  see  Batler  v.  Church,  14 
Bush,  540. 

17  State  V.  Chadwick,  10  Oreg.  428 ;  Pudney  v.  Burkhart,  62  lud, 
17U  ;  State  V.  Bath,  21  Kan.  583  ;  Hughes  v.  Feeter  18  Iowa,  142. 

18  Harney  v.  Porter,  62  CaL  511. 

19  Warner  v.  Warner,  11  Kan.  121 ;  Pence  v.  Burbin,  1  Idaho,  550 ; 
Sutherland  v.  Hankhis,  66  Ind.  843;  Frits  v.  Barnes,  6  Neb.  435; 
Swihart  vl  Shaffer,  87  lud.  206. 

20  Swihart  V.  Shaffer,  87  Ind.  208. 

21.  N.  Y.  Code  Civ.  Proc  {  528.  And  see  Snape  v,  Gilbert,  13  Hun, 
4»4 ;  Hull  v.  Ball,  14  How.  Pr.  305. 

22  Dorrfngton  v.  Meyer,  8  Neb.  211 ;  Johnson  v.  Jones.  2  Neb.  126 ; 
Jones  V.  v.  H,  Stote  Co.  16  How.  Pr.  129 ;  Bragg  v.  Blckford,  4  How. 
Pr.  21 ;  Bush  v.  Hush.  46  Iowa,  6<I8.  But  see  Stevens  v.  White,  1 
West.  I^w  Month.  394.  It  seems  that  it  Is  proper  when  a  defendant 
claims  the  right  to  serve  an  unverified  answer,  that  he  should  serve 
therewith  an  aftldavit  showing  his  excuse  lor  not  verifying  his 
answer ;  Roache  v.  Klvlln,  25  Hun,  lAO.  Compare  Anderson  v.  Doty, 
19  N.  Y.  Week,  Big.  440. 

§  S2.  Yeriflcation,  by  whom  and  how  made. — Generally 
speaking,  verification  is  required  to  be  made  by  the 
affidavit  of  the  party,  or,  in  certain  cases,  by  his  agent 
or  attorney,  or  other  person  liaving  a  knowledge  of  the 
facts.*  If  several  are  united  in  interest,  and  plead  to- 
gether, the  affidavit  may  be  made  by  one  of  them.* 
But  all  i>arties  not  united  in  interest  should  verify.'  If 
the  action  is  defended  for  the  immediate  benefit  of  one 
not  a  party  to  the  record,  but  wlio  is  the  party  in  inter- 
est, the  pleading  may  be  verified  by  him.*  When  a 
domestic  corporation  is  the  party,  the  verification  may 
be  made  by  an  officer  thereof,^  as,  for  instance,  by  a 
director.*  Where  the  party  is  a  foreign  corporation,  the 
verification  may  be  made  by  its  agent  or  attorney.^ 
Unless  the  wife  is  a  mere  nominal  party,  she  should 
join  with  the  liusband  in  the  verification.*  The  form 
of  the  verification  is  sufficient  if  it  conform  substan- 
tially to  the  statute.*    The  verification  should  be  signed 


135  ANSWER.  i  88 

by  the  deponent,'®  and  it  should  not  be  made  before 
the  party's  attorney  as  notary."  It  seems  that  no 
venue  is  required  to  the  affidavit.'^  And  a  certificate, 
"subscribed  and  sworn  to  before  me,"  is  held  to  be 
sufficient  in  form  for  a  jurat."  The  couils  are  not  in- 
clined to  favor  objections  on  the  ground  of  insufficient 
veriticationj*  When  the  verification  is  made  by  the 
attorney,  or  any  other  person  than  the  party,  he  must 
set  forth  in  the  affidavit  his  knowledge,  or  the  grounds 
of  his  belief  on  the  subject,  and  the  reasons  why  it  is 
not  made  by  the  party.'*  Under  the  New  York  Code," 
a  party  has  no  right  to  interpose  an  unqualified  denial 
in  a  verification  unless  it  be  founded  upon  personal 
knowledge,  and  where  he  has  not  personal  knowledge, 
but  has  knowledge  or  information  sufficient  to  form  a 
belief,  he  is  not  only  permitted  but  bound,  at  his  peril, 
to  deny  upon  information  and  belief.^^ 

1  See  N.  Y.  Code  C\v.  Proc.  |  525 ;  2  Ohio  Rev.  Stats,  }  8102 ;  N".  C. 
Code  Olv.  Proc.  km;  Cal.  Code  Civ.  Proc.  |  446  ;  Patterson  v.  Ely,  19 
Cal.  28-,  Drevert  v.  Appsert,  2  Abb.  Pr.  165 ;  JaiUard  v.  Tomes,  8  Abb. 
N.  C.  24. 

2  N.  Y.  Code  Civ.  Proc.  {  525 ;  Zoellner  v.  Newberger,  1  N,  Y. 
Month.  Law  Bull.  29. 

3  Gray  v.  Kendall,  10  Abb.  Pr.  66 ;  5  Bosw.  666 ;  Hull  v.  Ball>  II 
How.  Pr.  a05 ;  Andrews  v.  Storms,  6  Sand.  603. 

4  Taber  v.  Gardner,  6  Abb.  Pr.  N.  S.  147. 

5  N.  Y.  Code  Civ.  Proc.  {  525,  subd.  1. 

6  BIgelow  V,  Whitehall  Manuf.  Ca  1  City  CL  R.  (N.  Y.)  188. 

7  N.  Y.  Code  Civ.  Proc.  {  525,  subd.  3. 

8  Reed  v.  Butler,  2  Hilt.  589 ;  YonuM  v.  Seely,  12  How.  Pr.  395, 
Compare  Hartley  v.  James,  18  Abb.  Pr.  299. 

9  Ely  t>.  Frisble,  17  Cal.  250 ;  Radway  v.  Mather,  5  Sand.  654 ; 
Sexaner  v.  Bowen.  8  Daly,  405 ;  10  Abb.  Pr.  N.  S.  355  ;  Waggoner  v. 
Brown,  8  How.  Pr.  212. 

10  Lalmbeer  v.  Allen,  2  Sand.  648. 

11  Post  t».  Coleman,  0  How.  Pr.  64  :  Peyser  v.  McCormack,  7  Hnn, 
aoo;  61  How.  Pr.  205;  Warner  v.  Warner,  II  Kan.  121.  But  see 
Kuhland  v.  Sedwlck,  17  Cal.  123 ;  Young  t*.  Young,  18  Minn.  90. 

12  Brotton  %\  AUston,  2  West.  Law  Month.  588.  And  see  Levy  v. 
Wilson,  43  Iowa,  605 :  Young  v.  Young,  18  Minn.  90.  But  compare 
Lane  v.  Morse,  6  How.  Pr.  394  ;  Blair  r.  West  Point  Manuf.  Co.  7  Neb. 
146. 

13  Sargent  r.  Townsend,  2  Disn.  472. 
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14  Wilkin  V.  oilman,  13  How.  Pr.  225. 

15  See  N.  O.  Code  Civ.  Proc.  |  117 ;  N.  Y.  Code  Civ.  Proc.  f  S2fi  ; 
Fitch  V.  Blgelow,  5  How.  Pr.  2:^7  ;  Treadwell  v.  Fassett,  10  How.  Pr. 
184 ;  Boston  Loconiotive  WorK.8  v.  Wright,  15  How.  Pr.  2.58 ;  Lyons 
V.  Murat,  54  How.  Pr.  23 ;  Cropsey  v.  Wiggenhoru,  8  Neb.  108. 

18   Code  Civ.  Proc.  ?  528. 

17  Brotherton  t».  Downey,  59  How.  Pr.  208.  See  J  62,  antt  • 
Macau  ley  v.  Bromell  etc.  Priptlng.Co.  14  Abb.  N.  C.  318 ;  Ledgerwoocl 
Manuf.  Co.  v.  Baird,  14  Abb.  N.  C.  318. 

g  83.  Sapplemental  anawtr. — At  common  law,  if  a 
matter  of  defense  arose  after  issue,  the  defendant  might 
set  it  up  by  a  plea  known  as  a  plea  puis  darrein  con- 
tinuance;^ and  facts  arising  after  issue  could  only  be 
so  pleaded .'  Under  the  Code  system,  the  supplemental 
answer  takes  the  place  of  the  former  plea  puis  darrein 
continuance^  and  any  defense  which  a  party  could  have 
set  up  under  that  plea,  he  may  set  up  by  a  supple- 
mental answer.'  But  it  is  generally  held  that  the  sup- 
plemental answer,  unlike  the  plea  of  ptiis  darrein 
C07iti7iuaiice,  is  not  a  waiver  of  defenses  before  interposed, 
and  is  not  confined  to  matters  arising  since  the  last 
continuance.^  The  scope  of  a  supplemental  pleading  is, 
to  set  up  circumstances  happening  after  the  commence- 
ment of  the  action,  or  after  the  original  pleading  was 
put  in,  or  of  which  the  party  was  ignorant  at  the  time 
of  putting  in  his  original  pleading.<^  And  ordinarily, 
if  the  facts  show  that  a  party  is  entitled  to  serve  his  sup- 
plemental pleading,  he  ought  to  be  allowed  to  do  so, 
unless  the  pleading  is  clearly  bad  or  frivolous.*  The 
allowance  of  a  supplementary  answer  is  said  to  be  dis- 
cretionary with  the  court.^  But  it  is  held  in  New  York, 
that  the  court  has  only  the  same  discretion  as  a  court 
had  under  the  former  practice  on  a  motion  to  strike  a 
plea  puis  darrein  from  the  files.*  And  that  leave  must 
be  granted,  unless  the  facts  disclose  a  case  calling  for 
the  exercise  of  discretion.'  If  a  party  has  been  guilty 
of  laches,  it  is  clearly  within  the  discretion  of  the  court 
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to  refuse  him  leave  to  servo  a  supplemental  answer.'* 
But  such  leave  will  not  usually  be  denied  upon  the 
ground  that  the  facts  sought  to  be  set  forth  therein  do 
not  constitute  a  defense  to  the  action.'^  Where  the  suf- 
ficiency of  the  proposed  supplemental  answer,  setting 
up  newly  discovered  facts,  is  a  matter  of  doubt,  the 
court  wiU  not  prejudge  the  validity  of  the  defense  on  a 
motion,  but  will  permit  the  defense  to  be  set  up  if  the 
defendant  be  free  from  laches."  The  court  should  con- 
sider all  the  circumstances,  and  grant  or  refuse  the  ap- 
plication as  may  be  just  and  proper  in  the  particular 
case."  When  the  facts  sought  to  be  pleaded  in  a  sup- 
plemental answer  amount  to  an  entire  satisfaction  of 
the  cause  of  action,  it  is  the  duty  of  the  court  to  allow 
it.'^  But  it  should  not  be  allowed  to  set  up  a  technical 
defense  to  defeat  a  just  claim,"  nor  to  set  up  matter  of 
defense  which  was  known  to  the  defendant  at  the  time 
his  former  answer  was  put  in ; "  so  where  two  proceed- 
ings are  pending  between  the  same  parties  for  the  same 
cause  of  action,  the  pendency  of  the  first  commenced  is 
a  defense  to  the  one  last  commenced,  and  leave  to  file 
a  supplemental  answer  in  the  action  first  commenced 
will  not  be  granted  where  the  matter  proposed  to  be 
pleaded,  being  a  decision  in  the  second  action,  cannot 
be  a  bar  to  the  first  action.'^  A  supplemental  answer 
setting  up  the  defendant's  discharge  in  bankruptcy  is 
often  allowed,'^  but  is  sometimes  denied  upon  the 
ground  of  laches."  Release  after  issue  should  be  set 
up  by  supplemental  answer.^  And  in  an  action  for 
divorce,  a  supplemental  answer  was  allowed,  setting  up 
the  plaintiff's  adultery.^  So  a  supplemental  answer, 
setting  up  the  facts  of  a  settlement  between  the  parties, 
was  allowed,  the  court  being  satisfied  that  the  settle- 
ment was  not  made  to  defraud  the  plaintiff's  attorney.^ 
And  any  title  to  premises  in  dispute  that  accrued  to 
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the  defendant  after  the  commencement  of  the  suit  must 
be  set  up  by  a  supplemental  answer.^  The  matter 
proposed  to  be  set  up  in  a  supplemental  answer  must 
be  true,  and  be  a  good  defense." 

1  See  Covell  i».  Weston,  20  Johns.  414 ;  Shawe  v.  WUmerden,  2 
Caines,  380 ;  Broome  v.  Beardsley,  3  Calnes,  172  ;  Towns  v.  Wilcox,  12 
Wend.  502 ;  Sadler  v.  Fisher,  3  Ala.  200 ;  McDougald  v.  Butherford. 
ao  Ala.  253. 

2  Hart  v.  Meeker,  1  Sand.  028.  And  see  Jackson  v.  McOinnell,  11 
Johns.  424. 

3  Morel  v.  GarellyilS  Abb.  Pr.  2^9 ;  Bate  v.  Fellowes,4  Bosw. «38  ; 
Drought  V.  Curtlss,  8  How.  Pr.  56;  Hoyt  v.  Sheldon,  4  Abb.  Pr.  59 ;  6 
Duer,  661 ;  10  N.  Y.  207. 

4  Medbury  v.  Swan,  48  K.  Y.  200, 208.  See  Brown  v.  Richardson. 
4  Robt.  603  ;  Slausou  v.  Snglehart,  34  Barb.  196 ;  Dunn  v.  Baker,  12 
How.  Pr.  521.  The  New  York  Code  now  provides,  that  the  party- 
may  apply  for  leave  to  make  a  supplemental  pleadiug,  either  In  ad- 
dition to  or  In  place  of  the  former  pleadiufir:  N.  Y.  Code  Civ.  Proc 
{  544.  In  Missouri,  by  filing  a  supplemental  answer  and  going  to  trial 
on  it,  the  defendant  abandons  his  first  answer,  and  all  matters  al- 
leged therein  not  re-stated  in  his  supplemental  answer :  Rubelman 
V.  McNichol,  13  Mo.  App.  584. 

5  McMahon  v.  Allen,  12  How.  Pr.  39 ;  1  Hilt.  103 ;  Hendricks  v. 
Decker,  35  Barb.  298 ;  Hall  v.  Olney,  65  Barb.  27;  Lampson  v,  Mc- 
Queen, 15  How.  Pr.  345 ;  Williams  v.  Heruon,  16  Abb.  Pr.  173. 

6  Mitchell  V.  Allen,  25  Hun,  543. 

7  Teflft  V.  Fiery,  22  Kan.  753 ;  Harding  v.  Minear,  54  CaL  602 ;  Mat- 
teson  V.  Cuirtis,  14  Wis.  436. 

8  McDonald  v.  Davis,  12  Hun,  95 ;  Holyoke  v.  Adams,  1  Hun,  223 ; 
2  Thomp.  <ft  C.  1 ;  50  N.  Y.  233 ;  Spears  v.  Mayor  etc.  10  Hun,  180 ;  72 
N.  Y.  442. 

9  Holyoke  v.  Adams,  I  Hun.  223 ;  2  Thonip.  <fe  C.  1 ;  59  N.  Y.  233. 
And  see  Stewart  v.  Isidor,  5  Abb.  Pr.  K.  S.  68 ;  Kadley  v.  Houghtaling, 
4  How.  Pr.  251 ;  Latham  v.  Richards,  15  Hun,  129. 

10  Cheeseman  v.  Sturges,  19  Abb.  Pr.  293;  McDonald  v.  Davis.  12 
Hun,  95 ;  Drought  v.  Curtlss,  8  How.  Pr.  56. 

11  Mitchell  V.  Allen,  25  Hun,  643. 

12  Lyon  r.  Isett,  42  How.  Pr.  166 ;  Tifft  v.  Bloomberg,  17  Jones  A  8. 
323 ;  4  Civ.  Proc.  R.  349. 

13  Fleischmann  v.  Bennett,  79  N.  Y.  579. 

14  Drought  V.  Curtlss,  8  How.  Pr.  56. 

16  Morel  v.  Oarelly,  16  Abb.  Pr.  260 ;  Holyoke  v.  Adams,  I  Hun, 
223 ;  2  Thomp.  <fe  C.  1 ;  59  N.  Y.  233.  See  tUton  r.  Morgaridge,  12 
Ohio  St  98. 

16  Houghton  t'.  Skinner,  5  How.  Pr.  420. 

17  Ratzer  v.  Ratzer,  2  Abb.  N.  C.  461.  See  Hendricks  v.  Decker,  35 
Barb.  298. 

18  See  Lyon  t>.  Isett.  42  How.  Pr.  155 ;  11  Abb.  Pr.  N.  S.  353  ;  Rosen- 
feld  t'.  Shebel,  1  N.  Y.  Month.  Law  Bull.  4 ;  Core  v.  Ford,  1  N.  Y. 
Month.  Law  Bull.  12  ;  Stewart  v.  Isidor,  5  Abb.  Pr.  N.  S.  68  ;  Hadley 
V,  Boehm,  1  Hun,  304  ;  Palmer  v.  Hussey,  87  N.  Y.  303. 
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19  Barstow  v.  Hansen,  2  Hun,  3.^  ;  Medbnry  v.  Swan,  4ff  N.  Y.  200. 
And  see  Keck  v.  Werder,86  N.  Y.  264  ;  Holyoke  v.  Adams,  60  N.  Y. 
233 ;  Hellman  v.  Ucher,  9  Abb.  Pr.  N.  8.  288. 

20  Matthews  v.  Chi(;kopee  Manuf.  Co.  3  Robt  711.  And  see  Mitchell 
V.  Allen,  25  Kan,  543 ;  Jessup  v.  Klug,  4  Cal.  331. 

21  StronR  v.  Strong,  3  Robt.  069,  719  ;  28  How.  Pr.  431 ;  Bardell  v. 
BurdeU,  3  How.  Pr.  216  ;  2  Barb.  473. 

22  Christy  v.  Perkins.  6  Daly,  237. 

23  Kahn  v.  Old  Tel.  Min.  Co.  2  Ctah,  174 ;  Moss  v.  Shear,  30  Cal. 
467 ;  McMinn  v.  O'Connor,  27  Cal.  246.  In  an  action  for  damages  for 
the  conversion  of  a  chattel,  f^ts  showing  it  to  have  been  of  little  or 
no  value  at  the  time  of  the  conversion  may  be  properly  allowed  to 
be  set  up  by  supplemental  answer  in  mitigation  of  damages :  Cothran 
V.  Hanover  Nat.  Bank,  8  Jones  A  S.  401. 

24  Morel  V.  Oarelly,  16  Abb.  Pr.  260.  But  see  Mitchell  v.  Allen,  25 
Hon,  543 ;  Lyon  v.  Isetti  42  How.  Pr.  165 ;  U  Abb.  Pr.  N.  S.  853. 
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95.  In  action  for  goods  sold. 

96.  In  actions  relating  to  real  property. 

97.  In  particular  cases. 

96.  In  what  cases  not  pleadable. 

99.  Claims  in  different  rights. 

100.  Defendant  not  bound  to  set  up. 

101.  How  pleaded. 

102.  Cross-pleading. 


J  84.  Definition  and  nature  of.— The  defendant's 
answer,  may  contain  a  counter-claim,  that  is,  a  state- 
ment of  new  matter  constituting  a  counter-claim.* 
And  the  word  "  counter-claim,"  as  employed  in  Code 
pleading,  is  construed  to  mean  an  opposition  claim,  or 
demand  of  something  due — a  demand  of  something 
which  of  right  belongs  to  the  defendant  in  opposition 
to  the  right  of  the  plaintiff*.*  The  term,  of  itself,  im- 
ports a  claim  opposed  to,  or  which  qualifies,  or  at  least 
in  some  degree  affects,  the  plaintiff's  cause  of  action.^ 
It  is  held  to  be  an  affirmation  of  a  cause  of  action 
against  the  plaintiff*,  in  the  nature  of  a  cross-action,  and 
upon  which  the  defendant  may  have  an  affirmative 
judgment  against  the  plaintiff!^    All  claims  and  de- 
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mands  of  the  defendant  against  the  plaintiff  in  an 
action,  which  if  allowed  will  reduce  or  overrun  the 
plaintiff ^s  claim,  may  be  said  to  be  **  counter-claims," 
that  is,  adverse  to  that  of  the  plaintiff.^  But  whether 
they  may  be  set  up  in  defense  of  the  action  depends 
upon  the  question,  whether  they  come  within  the  pro- 
visions of  the  statute  limiting  and  defining  the  counter- 
claims which  may  be  thus  set  up.>  The  general  test  as 
to  the  admissibility  of  a  counter-claim  is,  whether  at 
the  time  the  action  was  commenced*  a>n  action,  legal  or 
equitable,  could  have  been  maintained  upon  the 
counter-claim  against  the  plaintiff,^  A  counter-claim 
is  a  cause  of  action  in  favor  of  the  defendant  against 
the  plaintiff,^  and  the  leading  object  of  its  creation  was 
to  enable  parties  to  settle  and  adjust  all  their  cross- 
claims  in  a  single  action,  thus  avoiding  multiplicity  of 
suits,  and  often  securing  better  justice  between  the 
parties.'  But  an  answer  expressxy  pleading  facts  as  a 
*^  defense,"  and  concluding  with  a  prayer  for  affirma- 
tive relief,  does  not  constitute  a  counter-claim.^^  And 
it  is  held,  that  no  single  pleading  can  be  made  to  per- 
form the  double  function  of  a  defense  and  a  counter- 
claim." 

1  See  Cal.  Cfode  Civ.  Proc.  1 437,  subd.  2 ;  N.  Y.  Code  Civ.  Proc. 
i  500,  subd.  2  ;  Town  v.  Brlngolf,  47  Iowa,  isa 

2  Sllllman  V.  Eddy,  8  How.  Pt.  122.  And  see  Great  West  Ins.  Co. 
r.  Pierce,  1  Wyom.  45, 49 ;  Roscoe  v.  Mason,  7  How.  Pr.  121 ;  Conner 
V.  Winton,  7  Ind.  523 ;  Furness  v.  Booth,  Law  R.  4  Ch.  Div.  586. 

3  Dietrich  v.  Koch,  35  Wis.  618;  Nat.  Fire  Ins.  Co.  v.  McKay,  21 
N.  Y.  191 ;  Prouty  v.  Eaton,  41  Barb.  409 ;  Mattoon  v.  Baker,  24  How^. 
Pr.  329.  And  see  Koempel  v.  Shaw,  13  Minn.  488  ;  Steele  v.  Ether- 
Idge,  15  Minn.  510. 

4  Clarkson  v,  Manson,  60  How.  Pr.  45, 48  ;  Fettretch  v.  McKay,  47 
N.  Y.  427  ;  Garrett  v.  Love,  89  N.  C.  205. 

5  Gage  V,  Angell,  8  How.  Pr.  338. 

6  Gage  v.  Angell,  8  How.  Pr.  336. 

7  See  Cragin  v.  Lovell,  88  N.  Y.  258 ;  2  Civ.  Proc.  R.  128 ;  Taylor  v. 
Mayor  etc.  20  Hun,  2»2 ;  82  N.  Y.  10 ;  Patterson  v,  Patterson,  59  N.  Y. 
674  ;  Robinson  v.  Howes,  20  N.  Y.  84  ;  Dennlston  v.  Trimmer,  27  Hun. 
393 ;  Heldenheimer  v.  Wilson,  31  Barb.  636 ;  Vassear  v.  Livingston.  13 
N.  Y.  248 ;  Holzbauer  v.  Heiue,  37  Mo.  443. 
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8  Belleau  v.  Thompson,  33  Cal.  4% ;  Chamboret  v.  Cagney.  41 
How.  Pr.  129;  10  Abb.  Pr.  X.  S.  31 ;  Matteson  v.  Ellsworth,  28  Wis. 
254  ;  White  v.  Reagan,  32  Ark.  281 ;  Hay  v.  Short,  49  Mo.  139.  It  is  a 
distinct  and  independent  cause  of  action,  and  when  properly  stated 
&s  such,  with  a  prayer  for  relief,  the  defendant  becomes,  In  respect 
to  the  matters  alleged  by  him,  an  actor,  and  there  are  then  really 
two  simultaneous  actions  pending  between  the  same  parties, 
wherein  each  is  at  the  same  time  both  a  plaintiff  and  a  defendant : 
Francis  v.  Edwards,  77  N.  C.  271, 275,  And  see  Davidson  v.  Reming- 
ton, 12  How.  Pr.  310. 

9  Waddell  v.  Darling,  51  N.  Y.  330 ;  Allen  v.  Shackelton,  16  Ohio 
Bt.  145, 148. 

10  Resch  V.  Senn,  31  Wis,  13.<» ;  Gaflf  v.  Greer,  88  Ind.  122.  Compare 
Burrall  v.  De  Groot,  5  Duer,  379  ;  Quebec  Bank  v.  Weggaud,  30  Ohio 
St.  126. 

11  Campbell  v.  Routt,  42  Ind.  410 ;  Blakely  v.  Boruff,  71  Ind.  93; 
Gaflf  V.  Greer,  88  Ind.  122.  But  compare  Lancaster  etc.  Mauuf.  Co.  v. 
Colgate,  12  Ohio  St.  344. 

J  85.  Extent  of,  in  general.  —  The  term  "counter- 
claim/' as  used  in  the  Codes  of  many  of  the  States,  is 
sufficiently  comprehensive  to  embrace  any  claim  or 
demand  of  any  right,  or  of  any  amount  due  or  supposed 
to  be  due,  adverse  or  in  opposition  to  the  claim  or  de- 
mand of  the  plaintiff.^  It  embraces  all  matters  which, 
under  previous  statutes,  might  have  been  the  subject 
of  set-off,  and  all  claims  which,  under  the  adjudication 
of  the  courts,  might  have  been  interposed  as  defenses 
by  way  of  recoupment.  ^  In  short,  it  secures  to  a  de- 
fendant all  the  relief  which  either  an  action  at  law,  or 
a  bill  in  equity,  or  a  cross-bill  would  have  secured  on 
the  same  state  of  facts.^  In  the  Codes  of  other  States 
the  term  is  less  comprehensive,  being  limited  to  claims 
which  might  have  been  formerly  interposed  as  defenses 
by  way  of  recoupment,*  while  separate  provision  is 
made  for  the  defense  of  set-ofi'.*  In  the  latter  States,  a 
counter-claim  is  like  recoupment  at  common  law,  and 
must  be  a  cause  of  action  in  favor  of  the  defendant 
against  the  plaintiff,  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  or  petition,  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action.^    But  in  the  former  States,  in 
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an  action  arising  on  contract,  the  defendant  is  likewise 
allowed  to  set  up  as  a  counter-claim  any  other  cause  of 
action  arising  also  on  contract,  express  or  implied,  and 
existing  at  the  commencement  of  the  action  J  So  it  is 
generally  held,  that  the  counter-claim  in  such  case 
may  be  for  either  liquidated  or  unliquidated  damages.^ 
But  in  States  where  a  set-off  is  provided  for,  in  addition 
to  counter-claim,  in  the  more  restricted  sense  stated 
above,  it  is  held  that  unliquidated  demands  cannot  be 
made  the  subject  of  set-off.®  A  counter-claim  may  bo 
of  an  equitable  or  legal  defense ;  ^^  and  a  counter-claim 
of  an  equitable  nature  may  be  interposed,  although  the 
claim  or  demand  mentioned  in  the  complaint  or  peti- 
tion is  purely  of  a  common-law  nature,  or  for  the 
recovery  of  money  only." 

1  See  Gage  v.  Angell,  8  How.  Pr.  335 ;  Chamboret  v.  Cagney,  41 
How.  Pr.  125  ;  10  Abb.  Pr.  N.  S.  31 ;  2  Sweeny,  378. 

2  Clinton  v.  Eddy,  37  How.  Pr.  23  ;  1  Lann.  fil  ;  54  Barb.  54  ;  Lignot 
V.  Redding,  4  Smith,  E.  D.  28o  ;  Ogden  v.  Coddington,  2  Smith,  E.  D. 
317  ;  Wilder  v.  Boynton,  83  Barb.  M7  ;  Boston  Mills  v.  EuU,  37  How. 
Pr.  299 ;  6  Abb.  Pr.  N.  S.  319 ;  Heckman  v.  Swartz,  55  Wis.  173 ;  Neul 
t;.  J-ea,  64  N.  C.  568.  But  a  distinction  is  occasionally  made :  See 
Crennan  v.  Underbill,  13  N.  Y.  Week.  Dig.  432 ;  Elwell  v.  Skiddy,  77 
N.Y  282,294. 

3  Boston  Mills  r.  Eull,  37  How.  Pr.  299 ;  6  Abb.  Pr.  N.  8.  319 ; 
Leavenworth  v.  Packer,  62  Barb.  137. 

4  See  Woodruff  v.  Garner,  27  Ind.  4  ;  Standley  v.  Mut.  Life  Ins. 
Co.  95  Ind.  254 ;  Bloom  v.  Lehman,  27  Ark.  490 ;  Hudson  v.  Snipes,  40 
Ark.  75. 

5  2  Ohio  Rev.  Stats.  ±  5075 ;  Wagner  v.  Stocking,  22  Ohio  St.  297  ; 
Ark.  Dig.  (Gantt)  ?  4569  ;  Kan.  Code  Civ.  Proc.  §  98  ;  Carver  v.  Shelley, 
17  Kan.  472, 475;  Standley  v.  Mut.  Life  Ins.  Co.  95  Ind.  262;  Ky.  Code, 
f  125 ;  Neb.  Code  Civ.  Proc.  {  104. 

■  6  Hudson  v.  Snipes,  40  Ark.  75  :  Hinkle  v.  Margerum,  50  Ind.  240 ; 
Williams  V.  Boyd,  75  Ind.  286 ;  Standley  v.  Mut.  Life  Ins.  Co.  95  Ind. 
254. 

7  N.  Y.  Code  Civ.  Proc.  2  601,  subd.  2;  Cal.  Code  Civ.  Proc.  i  438, 
subd.  2 ;  N.  C.  Code  Civ.  Proc.  |  101,  subd.  2  ;  Wis.  Rev.  Stats.  {  2656, 
subd.  2 ;  S.  C.  Code  Civ.  Proc.  ?  173,  subd.  2  ;  Minn.  Stats.  (1878)  p.  721, 
i  97,  subd.  2 ;  1  Mo.  Rev.  Stats,  i  3522 ;  Parsons  v.  Sutton,  66  N.  Y. 
92. 

8  Lignot  V.  Redding,  4  Smith,  E.  D.  285 ;  Schnbart  v.  Harteau,  34 
Barb.  447 ;  Parsons  v.  Sutton,  66  N.  Y.  92 ;  Morrison  v.  Lovejoy,  6 
Minn.  319 ;  Empire  Transp.  Co.  v,  Boggiano,  52  Mo.  294  ;  Barnes  r>. 
McMullins,  78  Mo.  260 ;  Wheelock  >'.  Paclflc  etc.  Co.  51  Cal.  223,  226. 
But  see  Ricketson  v.  Richardson,  19  Cal.  330. 
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9  Shropshire  v.  Conrad.  2  Met.  (ICy.)  148 ;  Beyer  v.  Clark,  8  Neb. 
161 ;  Evens  v.  Hall,  1  Handy,  484.  But  the  rule  Is  otherwise  in  Kan- 
sas :  Stevens  t*.  Able,  15  Kan.  S84 ;  Bead  v.  JeflTHes,  16  Kan.  684.  So 
by  statute  in  Indiana :  Code  Civ.  Proc.  {  57 ;  Bev.  Stats.  (1881)  {  348. 

10  Currle  v.  Cowles,6  Bosw.  453;  Morgan  v.  Spangler,  20  Ohio  St. 
8S  ;  Wright  V.  Salisbury,  46  Mo.  26 ;  Wemple  v.  Stewart,  22  Barb.  154; 
HicksvlTle  etc.  B.  B.  Co.  v.  Long  Island  B.  B.  Co.  48  Barb.  355 :  Oreen 
Bay  etc.  Canal  Co.  v.  Hewitt,  Sup.  Ct.  Wis.  21  N.  W.  Bep.  216. 

11  Hlcksville  etc.  B.  B.  Co.  v.  Long  Island  B.  B.  Co.  48  Barb.  35& 
And  see  Macauley  v.  Fulton,  44  Cal.  362 ;  Bruck  v.  Tucker,  42  Cal.  346. 

J  86.  As  aifeoted  by  partieB  to  aetion.— Except  as  quali- 
fied by  the  provisions  of  the  Codes  in  some  of  the  States, 
a  counter-claim,  in  order  to  be  available,  must  be  one 
existing  in  favor  of  a  defendant  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be  had  in  the 
action.*  In  New  York,  the  counter-claim  may,  in  a 
proper  case,  be  against  the  person  whom  the  plaintiff 
represents.*  And  in  an  action  by  a  principal  to  recover 
the  price  of  goods  sold  for  him  by  an  agent  or  factor 
who  did  not  disclose  his  principal,  the  purchaser  may 
set  up  as  a  counter-claim  a  debt  due  him  from  &uch 
agent  or  factor,  unless  he  knew  at  the  time  that  his  ven- 
dor was  acting  as  an  agent  or  factor,  or  unless  circum- 
stances were  brought  to  his  knowledge  which  would 
necessarily  put  him  on  inquiry  in  regard  thereto.'  But 
it  seems  that  a  purchaser  of  goods  from  one  doing  busi- 
ness ostensibly  in  his  own  name,  but  in  fact  with  a 
special  partner,  of  which  fact  the  purchaser  is  ignorant, 
cannot,  when  sued  by  both  partners  for  the  price, 
counter-claim  an  indebtedness  of  the  general  partner 
incurred  prior  to  the  consignment  of  the  goods.^  And 
generally  speaking,  in  an  action  by  a  drm,  a  counter- 
claim against  one  member  cannot  be  properly  set  up  by 
the  defendant,  and  is  of  no  avail  in  such  action.^  So  in 
an  action  against  partners,  a  several  claim  in  favor  of  one 
defendant  only  cannot  be  enforced  as  a  counter-claim.* 
Nor  can  a  demand  against  the  members  of  a  firm  be  set 
up  as  a  ooonter-claim  in  an  action  by  a  member  of  such 
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firm  for  a  domand  due  him  individually  J  Nor  can  a 
counter-claim  against  aU  the  persons  who  compose  a 
corporation  be  interposed  as  against  a  claim  by  the  cor- 
poration as  such.^  One  of  two  Joint  defendants  cannot 
interix>se  a  counter-claim,  unless  there  can  be,  under 
the  pleadings,  a  several  judgment  against  him.^  So,  if 
one  defendant  is  sued  upon  an  individual  liability,  ho 
cannot  interpose  a  counter-dipm  jointly  in  favor  of  him- 
self,  and  another  against  the  plaintiff.^^^  But  a  counter- 
claim, existing  in  favor  of  a  part  of  the  defendants  in  an 
action,  may  be  set  up  by  them,  when  the  answer  doe» 
not  concede  a  joint  liability  to  the  plaintiff  on  the  part 
of  all  the  defendants.i^  Where  the  wife  sues  to  recover 
a  claim  as  her  separate  estate,  a  debt  due  the  defendant 
from  her  husband  cannot  be  pleaded  as  a  counter- 
claim.^^ A  State  coming  into  court  as  a  suitor  does  not 
subjectitself  to  an  affii-mative  Judgment  upon  a  set-off 
or  counter-claim.^'  A  surety  sued  upon  his  obligation 
cannot  avail  himself  of  a  claim  in  favor  of  his  principal 
against  the  plaintiff,  by  way.  of  counter-claim."  So  in 
an  action  against  principal  and  sureties  to  recover  upon 
an  undertaking,  a  debt  due  from  the  plaintiff  or  his 
assignor  to  the  principal  cannot  be  interposed  as  a  coun- 
ter-claim at  law.^*  So  in  an  action  by  a  surety  against 
a  co-surety  for  contribution,  the  latter  cannot  interpose 
as  a  counter-claim  an  indebtedness  of  the  plaintiff  to  the 
principal.^^  And  in  an  action  against  the  guarantor  of 
bonds,  where  the  principal  is  not  Joined  as  defendant, 
a  cause  of  action  against  the  principal  only  cannot  be 
interposed  as  a  counter-claim.^^ 

1  See  Cal.  Code  Civ.  Proc.  1 4W ;  N.  C.  Code  Civ.  Proc.  1 101 ;  Briggs 
V.  &ey^lour,  17  Wi&  26$ :  Babbett  f\  Yquiig,  51. Barb. 466 ;  Liaav.  Kugg. 
i\9immi.  IBl;  :Brtl8t  v.  KAnl^le,  ft  Ohio  Ht.  98Q  ;  Merrick  v*  (Jk>rdon,  20 
21.  Y.  98;  Thomfmen  n  McRles;  4Q'Blirb.'4.9;  Conibe  v.  HoUister,  lu 
Wis.  289 ;  Dolpli  v.  Rice,  21  Wis.  6;i0 ;  Grier  v.  HIninaii,  9 Mo.  App.  213 ; 
Barnes  v.  McMulliiis,  78  Mo.  260, 268 ;  KUig  v,  Wlae,  48  CaL  «28  ;  Scott 
V.  Tlmberlake,  83  N.  C.  882. 

2  N.  Y.  Code  Olv.  Proc.  ?  SOL 

.  BOOklfi  PXJfiAD.-^13. 
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3  Pratt  V.  Collins,  20  Hun,  126.  And  see  Judson  v.  StUwell,  2S  How. 
Pr.  21». 

4  Rosenberg  v.  Block,  18  Jones  &  S.  2SJ» 

5  Goodwin  v.  Conklln,  6  N.  Y.  Week.  Dig.  IW.  And  see  liamb  v. 
Brolaski,  88  Mo.  51  ;  Weil  v.  Jones,  70  Mo.  56a  But  compare  Siottn  v. 
McDowell,  71  N.  C.  356. 

6  Peabody  v.  Bloomer,  5  Buer,  678 ;  6  Duer,  63 ;  3  Abb.  Pr.  353 ; 
Pinkney  v.  Keyler,  4  Duer,  4/&ii. 

7  Mynderse  v.  Snook,  1  Lans.  488  ;  Ives  v.  Miller,  19  Barb.  196. 

8  N.  Y.  Ice  Co.  v.  Parker,  8  Bosw.  688 ;  21  How.  Pr.  302. 

9  Bockover  v.  Harris,  11  Jones  <fe  S.  548 ;  Nat  State  Bank  v.  Boyv 
Ian, 2  Abb.  N.  C.  216L  See  Gordon  r.  Swift,  46  Ind.  208 ;  Plyer  v.  Parker, 
10  S.  C.  464 ;  Great  West.  Ins.  Co.  v.  Pierce,. 1  Wyom.  46 ;  Curtis  v. 
Sprague,  41  CaL  69. 

10  Baldwin  v.  Berrlan,  53  How.  Pr.  81 ;  Campbell  v.  Genet,  2  Hilt 
290;  Hopkins  v.  Lane,  2  Huii,b«;  Kiersted  v.  West,  13  N.  Y.  We«k. 
Dig.  106  :  Hopkins  v.  Lane,  87  N.  Y.  501 ;  Baldwin  v.  Briggs,  60  How. 
Pr.  80.  See  Collins  v,  Butler,  14.  Cal.  223 ;  Bussell  v.  Conway,  11  Cal. 
lOL 

11  Clegg  V.  Cramer,  82  Hun,  162 ;  60  How.  Pr.  4<«.  And  see  Mcin- 
tosh V.  Ensign,  28  N.  Y.  16J ;  Taylor  v.  J^oot,  4  Keyes,  '^ad^, 

12  Paine  V.  Hunt,  40  Barb.  75.  And  see  Carpenter  v.  Wllverschled, 
5  Minn.  170 ;  Carpenter  v.  Leonard,  5  Minn.  165. 

13  People  V.  Dennison,  69  How.  Pr.  157 ;  8  Abb.  N.  C.  129 :  84  N.  Y. 
272  ;  Common w.  v.  Railroad  Co.  81  Ky.  572.  And  see  Treasurer  o. 
Thompson,  65  N.  C.  406 ;  United  States  t;.  £<dciord,  6  WaU.  484. 

14  La  Faige  v.  Halsey,  1  Bosw.  171 ;  4  Abb.  Pr.  897 ;  People  v.  Brand- 
reth,  3  Abb.  Pr.  N.  S.  'iM ;  Lasher  v.  WUliauisoii,  55  N.  Y.  619 :  Emery 
t'.  Baltz,  22  Hun,  434 ;  Hendry  v.  Daley,  17  Auu,  210 ;  O'Bleuia  v. 
Kariug,57N.  Y.  649. 

15  CJoffln  V,  McLean,  80  N.  Y.  560.  Compare  Springer  v.  Dwyer,  60 
N.  Y.  19 ;  Scott  i».  Timberlake,  83  N.  C.  382 ;  Harris  v.  Rivers,  53  Ind. 
216 ;  Morgan  v.  Smith,  7  Hun,  244 ;  Davis  v.  Toulmiu,77  N.  Y.  28U. 

16  O'Blenls  v.  Karlng,  57  N.  Y.  649. 

17  Burroughs  v.  Garrison,  15  Abb.  Pr.  N.  S.  144, 

2  87.  Constraction. — The  statute  allowing  counter- 
claims, being  remedial  in  its  nature,  should  be  con- 
strued liberally,  to  the  end  that  controversies  between 
the  same  parties  on  the  same  subject-matter  may  be 
adjusted  in  a  single  action.^  Under  this  liberal  con- 
struction a  counter-claim  is  good  if  it  alleges  matter 
connected  with  the  subject  of  the  original  action,  or  the 
transaction  out  of  which,  it  arose.*  It  is  not  required 
that  the  counter-claim  itself  shall  be  founded  in  con-- 
tract,  or  arise  out  of  the  contract-  set  forth  in  the  com- 
plaint or  petition ; '  It  is  suflcient  if  it  arises  out  of  the 
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transaction  set  forth  in  the  complaint  or  petition,  or  is'< 
connected  with  the  subject  of  the  action.^  But  there^ 
must  be  some  legal  or  equitable  connection  between*. 
the  matters  pleaded  as  a  counter-claim  and  the  mat- 
ters alleged  in  the  original  complaint.^  And  although 
the  defendant  may  have  alright  of  action,  if  it  does  not 
arise  out  of  the  contract  or  transaction  set  forth  in  the- 
oomplaint,  as  the  foundation  of  the  plaintifT^s  claim, 
or  is  not  connected  with  the  subject  of  the  action,  or  i» 
not  a  cause  of  action  on  contract,  it  cannot  be  the  sub- 
ject of  a  counter-claim,'  The  words  "subject  of  the* 
action"  are  construed  to  mean  the  subject-matter  ini 
dispute,  or  the  facts  constituting  the  plaintiff's  cause  of 
action.^  The  subject  of  an  action  is  either  property  (as 
illustrated  by  a  real  action),  or  a  violated  right.^ 

1  8ee  Ooebel  v.  Kongh,  28  Minn.  252;  Ashley  v.  Marshall,  28 
N.  y.  494 ;  Glen  etc.  Manul.  Co.  v.  Hall,  61  N.  V.  226,  237  ;  Standlev  v. 
Northw.  Mut.  Life  Tns.  Co.  95  Ind.  254  ;  Carpenter  xk  Manhattan  Life 
Ins.  Co.  22  Hun,  4i) ;  Sloue  v,  Slone,  2  Met.  (Ky.)  3IQ. 

2  Conner  v.  Wlnton,  7  Ind.  523;  Leayback  v.  Jones,  9  Mo.  470; 
White  V.  KeM^an,  .32  Ark.  281 ;  Hudson  v.  Snipes,  40  Ark.  75.  And  see 
Goesard  v.  Ferguson.  54  Ind.  519 ;  Oilphi.v.  Wilson,  53  Ind.  443; 
Grand  Lodge  v.  Knox,>20  Mo.  433 :  Xenia  Branch  Bank  v.  Lee,  7  Abb. 
Pr.  372 ;  Eaton  v.  Woolly,  28  Wis.  628 ;  Orton  v.  Noonan,  30  Wis.  611 ; 
Miller  v.  Galther,  3  Bush,  152;  Gordon  v.  Bruner.  49  Mo.  670 ;  Bitting 
«.  Thaxton,  72  N.  C.  541 ;  Walsh  v.  Hall,  66  N.  C.  m 

8   Tlnsley  v,  Tinsley,  15  Mon.  B.  454. 

4  Tlnsley  v.  Tlnsley,  15  Mop.  B.  454 ;  James  v.  Center,  58  Cal.  81 ; 
Lehmair  v.  GriswolJ,  8  Jones  <&  S.  100;  Fonts  v,  Mann,  15  Neb.  172. 

6  Williams  v.  Boyd,  75  Ind.  286 ;  White  v.  Miller,  47  Ind.  386 ; 
Washburn  v.  Roberts,  72  Ind.  213 ;  Standley  v.  Mut.  Life  Ins.  Co.  95 
Ind.  254,  263. 

6  Edgerton  v.  Page,  20  N.  Y.  281 ;  Boreel  v,  Lawton,  90  N.  Y.  293, 
297 ;  Lyon  v.  Petty,  Sup.  Ct.  Cal.  3  West  C.  Hep.  107. 

7  Chamboret  v,  Cagney,  41  How.  Pr.  125 ;  10  Abb.  Pr.  N.  S.  31 ;  2 
Rweeny,  378 ;  Lehmair  v.  Grlswold,  8  Jones  <Sb  S.  100.  See  Simkins  v. 
Columbia  etc.  B.  B.  Co.  20  S.  C.  269. 

8  Glen  etc  Manuf.  Co.  v.  Hall,  61 17.  Y.  226.  And  see  Cornelius  v. 
Kessel,  58  Wis.  237 

2  88.  In  actioiL  on  eontraot. — In  many  of  the  States 
the  term  **  counter-claim  "  embraces  set-off,  and  in  an 
action  on  contract  the  defendant  may  set  up  as  a  coun- 
ter-claim any  cause  of  action  arising  also  on  contract, 
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.and  existing  at  the  commencement  of  the  action.^  In 
:Some  of  the  States  the  term  "  set-off''  is  still  preserved.* 
A  test  of  the  sufficiency  of  a  counter-claim  on  contract 
is,  whether  the  facts  stated,  if  found  in  a  complaint, 
would  constitute  a  cause  of  action;'  for  unless  a 
counter-claim  can  be  set  up  as  a  cause  of  action,  it  can- 
not be  set  up  as  a  ooant^rnQlaim^  And  it  must  be  a 
complete  cause  of  action  existing  in  favor  of  the  de- 
fendant where  lie  asserts  it;^  if  the  court  would  not 
have  Jurisdiction  of  an  action  upon  it,  it  cannot  be 
allowed.*  A  claim  barred  by  the  Statute  of  Limita- 
tions is  not  available  as  a  set-off  or  counter-claim  J 
Being  barred  by  the  statute  at  the  commencement  of 
the  action  upon  the  principal  claim,  it  does  not  consti- 
tute a  cause  of  action  existing  at  the  commencement  of 
the  action  upon  which  a  counter-claim  is  maintain- 
able.' And  items  of  a  counter-claim  accruing  after  the 
commencement  of  the  action  cannot  be  given  in  evi- 
dence by  the  defendant.®  Under  the  Iowa  Code,  a 
counter-claim  barred  by  the  Statute  of  Limitations 
may  be  pleaded,  if  it  was  the  property  of  the  party 
pleading  it  when  it  became  barred,  and  if  it  was  not 
barred  when  the  claim  sued  on  originated.'^ 

1  Bee  Parsons  v.  Button,  m  N.  Y.  f>3;  Xeal  v.  Lea,  64  K.  C.  688; 
Cal.  Code  Civ.  Proo.  ?  4  M  ;  Barnes  v.  McMuIIins,  78  Mo.  260 ;  Qanuon 
V,  Dougherty,  41  Cal.  061. 

2  See  Stanley  v.  Mut.  Life  Ins.  Co  f&  IncL  254, 262 ;{  85,  ante. 
8  Vassear  v.  Livingston,  4  Duer,  285  ;  13  N.  Y.  248. 

4    Cragln  v.  l/ovoll,  2  Civ.  Proc.  R.  128 ;  88  N.  Y.  258. 
6   Cragin  v.  Lovell,  2  Civ.  Proc.  R.  128  ;  88  N.  Y.  258. 

6  Cragin  v.  Lovell,  2  Civ.  Proc.  R.  128 ;  88  N.  Y.  258. 

7  De  Lavalette  i*.  Wendt,  75  N.  Y.  579.  And  see  Van  Allen  v.  Scher- 
merhoru,  14  How.  Pr.  287  ;  Taylor  v.  Mayor,  20  Hun,  282 ;  82  N.  Y.  10. 

8  Lyon  v.  Petty,  Sup.  Ct.  Cal.  3  West  C.  Rep.  107.  If  not  barred 
at  the  commencement  of  the  action  In  which  It  is  pleaded,  It  does 
not  become  so  afterward,  during  the  pendency  of  that  action : 
Brumble  v.  Brown,  7i  N.  C.  513;  Stilwell  v.  Bertrand,  22  Ark.  375; 
Eve  V.  Louis,  91  Ind.  457. 

9  Paige  V.  Garter,  Sup.  Ct  Cal.  I  West  C.  Rep.  668 ;  64  Cal.  189. 

10  Folsom  V.  Winch,  Sup.  CU  Iowa,  19  N.  W.  Rep.  805 ;  63  Iowa,  477. 
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§  89.  In  cases  of  tort.— Generally  speaking,  all  in- 
dependent express  contracts,  whether  liquidated  or 
unliquidated,  are  the  subject  of  counter-claims  in  actions 
arising  on  contract.^  But  in  an  action  on  contract,  a 
cause  of  action  founded  purely  in  tort,  and  not  arising 
out  of  the  transaction  mentioned  in  the  complaint  or 
petition,  cannot  be  set  up  as  a  counter-claim.'  Thus,  in 
an  action  on  obntract,  it  is  not  admissible  to  set  up  as  a 
counter-claim  that  the  plaintiff  had  fraudulently  in- 
duced the  defendant  to  pay  moneys  falsely  claimed 
under  tho  contract,  in  excess  of  the  true  value  of  the 
work.'  But  a  case  of  tort  which  the  law  permits  the 
injured  party  to  waive,  and  sue  as  on  an  imiplied  con- 
tract, may  be  set  up  as  a  counter-claim  in  opposition  to 
a  recovery  lipon  a  contract.*  Thus,  in  a  case  of  con- 
version, the  l)arty  may  elect  to  sue  for  the  breach  of  the 
contract,  or  for  the  conversion,  and  if  he  elects  to  pro- 
ceed for  a  breach  of  the  contract,  he  may  interpose  it  as 
a  oounter-clttim,  in  an  action  upon  contract  brought 
against  him  by  the  one  who  had  converted  the  prop- 
erty.* So,  if  A  breaks  down  B*s  fence,  and  turns  his 
cattle  in  upon  B's  pasture  land,  B  may  waive  the  tort, 
and  interpose  a  counter-claim  for  pasturage  of  the 
cattle,^  in  an  action  of  contract  brought  against  him  by 
A.<  So,  it  is  held  generally,  that  an  action  for  money 
obtained  by  oppression,  imposition,  extortion,  or  deceit 
may  be  set  off  or  counter-claimed  in  an  action  brought 
by  the  party  against  whom  it  existsJ  But  a  claim  for 
damages  for  fraud  and  deceit,  practiced  in  making  and 
executing  a  contract  of  sale,  cannot  bo  interposed  as  a 
counter-claim^  the  plaintiff's  action  being  upon  a 
promissory  note  having  no  connection  with  the  contract 
of  sale.^  A  judgment  being  a  contract,  the  defendant 
may,  in  an  action  on  contract,  counter-claim  a  judg- 
jnent  obtained  in  an  action  for  a  tort.^    In  an  action  for 
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a  tort,  a  counter-daiin  to  be  available  mast  arise  out  of 
the  transaction  set  forth  in  the  fK)mplaint  or  petition, 
as  the  foundation  of  the  plaintiff's  claim,  or  it  must  be 
connected  with  the  subject  of  the  action.^*^  The  doctrine 
of  the  cases  briefly  stated  is,  that  where  the  plaintiff's 
claim  is  founded  on  a  contract,  the  defendant  may  set 
up  any  contract  as  a  counter-claim,  whether  connected 
with  the  plaintiff's  claim  or  not ;  ^^  and  he  may  set  up 
as  a  counter-claim  any  claim  arising  out  of  the  trans- 
action set  out  In  the  complaint  or  petition,  in  his  favor 
and  against  the  plaintiff,  whether  the  action  arises  out 
of  a  tort  or  a  contract. '> 

1  Barneav.  McMulIf  ng,  87  Mo.  260, 274  ;  Bitting  v.  Thaxton,  72  N.  C 
61L   Aud  see  {{ 85,  bA^  cuUe, 

2  Bell  V.  Lesblnl,  4  Civ.  Proc.  R.  367  ;  PIfler  v,  Stearns,  1  Hilt.  86  ; 
Chambers  v.  Lewis,  2  Hilt.  Wl ;  11  Abb.  Pr.  210 ;  Devries  v.  Warren, 
82  N.  C.  396 ;  Bell  v,  Lesbljil,  66  How.  Pr.  885 :  Trotter  v.  Commia- 
Bloiiers,  DO  N.  C.  455.  And  see  Clapp  v.  Wright,  21  Huu,  210  ;  Bhelly  v. 
VauartHloll,  23Iud.  543 ;  Berry  v.  Caiter,  li>  Kaiu  140. 

8   Berrian  v.  Mayor,  15  Abb.  Pr.  N.  S.  1X)7. 

4  Wood  V.  Mayor  etc.  73  N.  Y.  556  ;  Bell  v.  Lesblnl,  4  Civ.  Proc.  R, 
867  ;  Barnes  v.  McMullhis,  87  Mo.  260;  Brown  v.  Tiittle,  66  Barb.  16» ; 
Brady  v.  Breuuau,  25  Mlnu.  210 ;  City  Nat.  Bank  v,  Nat.  Park  Bank. 
82  Hun,  105. 

5  Colt  V.  Stewarti  50  N.  Y.  17. 

6  Norden  v.  Jones,  33  Wis.  600 ;  14  Am.  Rep.  782 

7  Harway  t'.  Mayor  etc.  1  Hau,  628 ;  Stuart  v.  AtlanUo  Dredging 
Co.  1  N.  Y.  Mouth.  Law  BulL  18. 

8  Barnes  V.  McMuIllns,  87  Mo.  200 

9  Taylor  v.  Root,  4  Keyes,  335. 

10  Cbamboret  v.  Cagney,  41  How.  Pr.  125  ;  10  Abb.  Pr.  N.  8.  81 : 
2  Sweeny,  378  ;  Murden  v.  Priment,  1  Hilt.  75 ;  Askins  v.  Hearns,  3 
Abb.  Pr.  184  ;  Lehmalr  v.  Orlswoid,  8  Jones  &  S.  100 ;  £dgertou  v. 
Page,  18  How.  Pr.  359  ;  10  Abb.  Pr.  119 ;  20  N.  Y.  281 :  Henry  v.  Henry, 
27H0W.  Pr.  5;  17  Abb.  Pr.  411 ;  3  Bobt.  114;  People  v.  Dennison,  84 
N.  Y.  272  ;  8  Abb.  N.  C.  129  :  59  How.  Pr.  167  ;  FtehkUl  Sav.  Inst,  r, 
Nat.  Bank.  19  Hun,  354;  80  N.  Y.  162;  McArthur  v.  Green  Bay  etc. 
Canal  Co.  34  Wis.  139 ;  Qrlffla  v.  Moore,  62  lad.  285 ;  bloue  v.  Sloue,  2 
Met.  (Ky.)  339. 

11  See  Spencer  v.  Babcock,  22  Barb.  630 ;  Lemon  v.  Trail.  18  How. 
Pr.  248  :  Parsons  v.  Sutton,  66  N.  Y.  92  ;  7  Jones  A  8. 644  ;  Sprout  v. 
Crowley,  30  WMs.  187 ;  Fanson  v.  Linsley,  20  Kan.  235 ;  Stoddard  v. 
TreadweU,  26  Cal.  294. 

12  Bitting  V.  Thaxton,  72  N.  C.541.  And  see  Devrlesf.  Warren,  83 
N.  C.  856;  Lasher  v,  Williamson,  55  N.  Y.  619  ;  Hotfa  v.  Holl'hian,  :iil 
lad.  172 ;  Tlnsley  v.  Tloaley,  15  Mou.  3.460 ;  Walah  v.  UaU,  66  N.  C. 
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283  ;  Chambers  v.  Frasler,  29  Ohio  St.  ]M2  ;  Martin  v.  Pugh,  2ff  Wis. 
184  ;  McAdow  v.  Ross,  53  Mo.  199, 205  :  Ritchie  v.  Hayward,  71  Mo.  SOU. 
Compare  Dennlston  v.  Trimmer,  27  Hnn.3!>3 ;  Nash  v.  White's  Bank, 
13  N.  Y.  Weels.  Dig.  141 ;  Xenia  firauch  Baak.  v.  Lee,  7  Abb.  Pr.  372. 

2  90.  In  actioas.for  tflwioM)  etc. — In  an  action  upon 
contract  for  services,  the  defendant  may  set  up  as  a 
ooonter-claim  damages  sustained  by  him  through  the 
negligence  of  the  plaintiff  in  the  performance  of  the 
same  contract  of  employment  upon  which  the  action  is 
brought.^  HOf  in  such  action  by  a  mechanic,  a  claim 
for  material  converted  by  the  plaintiff  may  be  inter- 
posed as  a  counter-claim.^  In  an  action  against  an 
attorney  at  law  for  moneys  received  by  him  as  such,  lie 
may  set  up,  by  way  of  counter-claim,  a  demand  in  his 
favor  against  the  plaintiff  for  services  rendered.^  So, 
in  an  action  to  recover  moneys  received  by  the  de- 
fendant, as  agent,  from  the  sale  of  goods,  he  may  set  up 
as  a  counter-claim  the  failure  of  the  plaintiff  to  perform 
a  contract  to  employ  him  as  agent,  for  the  sale  of  goods, 
at  an  agreed  compensation.^  In  an  action  to  recover 
wages,  damages  caused  by  the  plaintiff's  quitting  the 
service  before  the  end  of  the  term  of  emplo3mient  may 
be  interposed  byway  of  counter-claim.*  And  generally, 
in  an  action  for  breach  of  a  contract,  the  defendant  may 
counter-claim  his  damages  arising  from  a  breach  of  the 
contract  on  the  part  of  the  plaintiff.^ 

1  Harlan  v.  St.  PanI  etc.  Rallw.  Co.  81  Minn.  427.  And  see  Eaton 
V.  Woolly,  28  Wis.  628 ;  De  Witt  v.  Culiings,  32  Wis.  2U8 ;  Lancaster 
Manuf.  Co.  v.  Colgate,  12  Ohio  St.  344. 

2  Wadley  v.  Davis,  68  Barb.  MO.  So  In  an  action  against  an  em- 
ployee for  converting  the  employer's  property,  the  former  may  s^'t 
np  a  counter-claim  for  unpaid  wages :  Bittmg  v,  Thaxton,  72  N.  G.  541. 

8  Oopen  v.  Crawford,  53  How.  Pi.  278. 

4  Grierson  v.  Mason,  1  Hun.  118 ;  8  Thomp.  A  C.  185 ;  60  N.  Y.  3n4« 
A  cause  of  action  for  damages  for  breach  of  an  agreement  to  employ 
Is  on  contract,  and  may  be  properly  set  up  as  a  counter-claim  in  an 
action  founded  ou  contract :  Denny  v.  Horton,.3  N.  Y.  Civ.  Proc.  R.  25^ 

5  Hunt  V.  Otis  Company,  4  Met.  461 

6  Ives  V.  Van  Epps,  22  Wend.  155.  And  see  McAdow  t'.  Ross,  53 
Mo.  199  :  Moore  v.  Caruthers,  17  Mon.  B.  669 ;  Anderson  Co.  v.  titoue, 
18  Mon.  B.  852 ;  Escott  v.  White,  10  Bush,  173. 
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§  91.  Assault  and  1>atter7. — Where  Uie  defendant  sets 
up,  by  way  of  counter-claim,  an  assault  and  batter3'-  com- 
mitted upon  him  by  the  plaintiff  prior  to  the  one  de- 
scribed in  the  complaint,  it  was  held  that  the  two 
occurrences  were  so  independent  of  each  other  that  they 
could  not  be  disposed  of  in  one  action.^  So,  where  the 
answer  in  an  action  for  an  assault  set  up  as  a  counter- 
claim an  alleged  assault  made  by  the  plaintiff  on  the 
defendant,  at  the  same  time,  it  was  held  that  although 
the  two  assaults  arose  in  the  same  affray,  they  did  not 
constitute  one  transaction,  so  as  to  authorize  the  latter 
to  be  set  up  as  a  counter-claim.'  On  the  other  hand,  the 
defendant  in  an  action  for  an  assault  and  battery  was 
permitted  to  set  up  in  his  answer  a  counter-claim,  for 
damages  for  an  alleged  assault  and  battery  at  the  same 
time  and  place,  committed  upon  him  by  the  plaintiff.' 
The  counter-claim  was  held  to  be  proper,  as  arising  out 
of  the  same  transaction.^ 

1  Barhyte  v.  Hughes,  33  Barb.  SZOi 

2  Schriaderheck  v.  Worth,  8  Abb.  Pr.  37.  In  a  dvll  action  for  as- 
sault  and  bHttery,a  libel  published  by  th<«  plaintiff  concerning  the 
defendant  canuot  be  set  upas  a  couuter-clalm :  McDougall  v  Magulre, 
35  Cal.  27i 

3  Slone  V.  Slone,  2  Met.  (Ky.)  330. 

4  Slouc  t'.  Slone,  2  Met.  (Ky.)  S50,  S40. 

§92.  In  actions  for  divorce. — It  was  formerly  held  in 
New  York,  that  in  an  action  for  divorce  on  the  ground 
of  adulteiy,  the  defendant  could  not  set  up  a  counter- 
claim either  for  a  separation  or  for  a  divorce  by  reason 
of  the  plaintiff's  misconduct.^  Nor  in  an  action  for  a 
limited  divorce  on  the  ground  of  cruelty  could  the  de- 
fendant set  up  as  a  defense  or  counter-claim  the  adultery 
of  the  plaintiff.^  But  it  is  now  hold,  that  in  an  action 
for  divorce  a  vinculo^  a  defendant  may  have  affirmative 
relief.'  And  where,  in  such  action,  he  sets  up  the 
adultery  of  the  plaintiff,  the  court  may  grant  him  a 
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divorce  although  he  is  a  iion-resident>  So  the  defend- 
ant in  such  action  may  set  up  as  a  counter-claim  both 
adultery  and  cruelty.^ 

1  B.  F.  H.  V,  S.  H.  40  Barb.  9 ;  Terhnne  v,  Terhnne,  40  How.  Pr. 
25B ;  DiddeU  v,  XHddell,  3  Abb.  Pr.  167. 

2  Henry  v.  Henry,  17  Abb.  Pr.  411 ;  27  How.  Pr.  6 ;  3  Robt  614. 

3  Finn  v.  Finn,  62  How.  Pr.  831  And  see  Anon.  17  Abb.  Pr.  48  ; 
Leslie  V.  Leslie,  U  Abb.  Pr.  N.  '&  311. 

4  Fullmer  v.  Fullmer,  6  N.  Y.  Week.  Big.  22, 42. 

5  Spabu  V.  Spabn,  12  Abb.  N.  C.  160. 

3  98.  InforedorareoasM. — In  an  action  by  a  mortgagee 
against  the  mortgagor^upon  a  note  and  mortgage  given 
for  the  purchase  money  of  the  premises,  the  mortgagor 
may  set  up  a  counter-claim  for  damages  by  reason  of 
the  fraud  of  the  mortgagee,  in  concealing  from  him 
material  facts  as  to  the  situation  and  extent  of  the  prem- 
ises.^ So  in  an  action  on  mortgage  notes,  after  fore- 
closure of  the  mortgaged  premises,  the  defendant 
answered,  setting  up  the  invalidity  of  the  proceedings 
to  foreclose  the  mortgage,  and  a  prayer  to  redeem  from 
the  same,  and  the  matter  thus  stated  was  held  to  con- 
stitute a  valid  counter-claim.'  In  an  action  to  foreclose 
a  mortgage  given  to  secure  the  purchase  money,  on  a 
purchase  of  thebu£^ness  and  good  will  of  a  firm,  breach 
of  the  contract  of  sale  by  injury  to  the  good  will  may 
pi"operly  be  set  up  by  way  of  counter-claim.'  An  action 
to  foreclose  a  mortgage,  wherein  judgment  is  asked  for 
a  deficiency,  is  one  in  whicli  a  counter-claim  may  be 
interposed.^  And  in  an  action  by  a  mortgagee,  after 
sale  on  foreclosure,  to  recover  a  deficiency,  the  mort- 
gagor may  allege,  by  way  of  counter-claim,  damages 
sustained  by  him  on  account  of  waste  committed  by  the 
mortgagee  in  possession  between  the  decree  and  sale.^ 

1  Pierce  v.  Tlersch,  40  Ohio  St.  IGS  ;  Allen  v.  Shackelton,  15  Ohio 
Btl4& 

2  Fouts  V.  Mann,  15  Neb.  172.  And  see  Bernhelmer  v.  Willis,  11 
Hun,  16. 
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3  BoTckhardt  v.  Burckhardt.  36  Ohto  St  261.  See  farther,  as  to  the 
right  to  counter-claim  damages  arising  from  breach  of  coiitract 
entered  into  between  the  parues  at  the  time  of  the  execution  of  the 
mortgage  :  Sanford  t'.  Travers,40N.  Y.  140;  7Bo8W.  4i»  ;  beligman 
V,  Dudley,  14  Hun,  186. 

.  4  Hunt  V.  Chapman,  51  N.  T.  565 :  Bathgate  v.  Ha8kin,63N.  T. 
261 ;  59  N.  Y.  633.  Compare  Agate  v.  King,  17  Abb.  Pr.  loii ;  Nat.  Ina 
Co.  V,  McKay,  21 N.  Y.  191. 

6  Smith  V.  Fife,  2  Neb.  10.  It  seems  that  a  demand  in  an  answer 
in  foreclosure,  that  the  bond  «nd  mortgagesued  on  be  adjudged  void 
for  usury,  is  not  a  counter-claim  which  Is  admitted  by  failure  to  re- 
ply :  Barthet  v.  EUas,  2  Abb.  N.  C.  364.  A  purchaser  of  land  subject 
to  a  mortgage  cannot,  in  a  suit  to  foreclose,  set  up  as  a  counter-claim 
a  fraud  practiced  upon  him  by  the  mortgagor  after  the  mortgage  waa 
given,  where  tliere  is  nothing  to  connect  the -plaintiff  with  such 
frand  :  Reed  v.  Latsbn,  15  Barb.  0.  An  answer  in  foreclosure,  allege 
Ing  the  invalidity  of  the  mortgage  in  suit,  and  title  to  the  premises 
under  a  subsequent  mortgage,  is  not  a  counter-claim ,  but  an  equitable 
defense:  Caryl  v.  WilHums,  7Lans.  416.  In  an  action  to  foreclose  a 
mortgage  upon  land,  a  sum  of  money  due  the  defendant  from  the 
plaintiff  is  a  valid  counter-claim :  Richmond  v.  Lattui,  64  Cai.  273. 

i  94.  Between  landlord  and  tenant. — A  cause  of  action 
in  a  tenant  against  liis  landlord,  for  wrongfully  interfer- 
ing with  his  enjoyment  of  the  premises  rented,  is  a 
valid  counter-claim  in  an  action  against  him  by  the 
landlord  to  recover  rent.*  In  an  action  for  rent,  the 
defendant  may  counter-claim  damages  arising  from 
breaches  of  covenants  in  the  lease,*  as,  for  instance,  a 
breach  of  tlie  landlord's  covenant  to  repair;'  and 
under  such  a  covenant,  the  defendant  may  counter- 
claim an  amount  expended  by  him  in  the  necessary 
repair  of  tlie  premises,  and  also  damages  for  the  loss  of 
use  of  j)arts  of  the  premises  rendered  untenantable  for 
want  of  repair.*  And  the  fact  that  the  covenant  to  pay 
rent  and  the  covenant  to  repair  were  separate  and  inde- 
pendent covenants,  constitutes  no  objection  to  the  right 
of  the  defendant  to  recoup.*  The  defendant  in  an 
action  for  rent  may  counter-claim  damages  sustained 
by  reason  of  fraud  on  the  part  of  tlie  plaintiff.*  So,  on 
the  other  hand,  in  an  action  by  a  tenant  to  annul  a 
lease  for  fraud,  the  landlord  may  interpose  a  counter- 
claim for  rent  which  has  accrued  under  the  leased 
Damages  from  an  unlawful  eviction  may,  it  seems,  be 
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set  np  by  way  of  counter-claim  in  an  action  against  a 
tenant  for  rent  whicli  had  accrued  before  such  evic- 
tion.^ But  injury  to  a  tenant  in  consequence  of  a 
change  of  grade  in  a  street  cannot,  in  the  absence  of 
any  covenant  in  the  lease,  protecting  him  from  such 
injury,  be  set  up  as  a  counter-claim  in  an  action  to 
recover  rent.*  A  summary  proceeding  against  a  tenant 
for  an  unlawful  detainer  is  not  a  proper  case  for  a 
oonnter-claim.io 

1  Goebel  v.  Hoii^h,  26  Minn.  252.  And  see  Blair  v.  Claxton,  18 
N.  Y.  529;  Morgan  v.  Smith,  5  Hun,  220  ;.Tinsley  r.  TInsley,  15  Mon. 
B.  458.  Compare  Levy  v.  Bond,  1  Smith,  E.  D.  Id? ;  Gager  v.  Small, 
19  Alb.  Ii.  J.  400 ;  Edgertou  v.  ±*a«e,  20  N.  Y.  281 ;  Royce  v.  OiiKgen- 
heim,  106  Mass.  201 ;  8  Am.  Bep.  322 ;  De  Witt  v.  Pierson,  1 12  Mass.  8  ; 
17  Am.  Rep.  58  ;  Bartlett  v,  Farrington,  120  Mass.  284.  Where  the 
lessor  permitted  rooms  above  those  occupied  by  the  lessee  as  a 
lawyer's  office  to  be  used  for  the  business  of  printing,  which  dis- 
turbed the  lessee  and  compelled  him  sometimes  to  leave  his  office, 
and  broke  the  ceilings,  and  damaged  his  furnitnre  and  books  by 
leakage,  bnt  he  did  not  surrender  possession.  It  was  held  that  he 
could  not  counter-claim  the  damage  in  an  action  for  the  rent :  Boreel 
V,  Lawton,  yO  N.  Y.  2sa^  Hi  Am.  Rep.  im 

2  Orton  v.  Noonan,  30  Wis.  611 ;  Coleman  v.  Bnnce,  87  Tex.  171 ; 
Hay  t'.  Short,  49  Mo.  139 ;  Walker  v.  Shoemaker,  4  Hun,  67!) ;  Cook 
V.  Soule,  56  N.  Y.  420 ;  Mayor  v.  Kable,  13  N.  Y.  151 ;  Commonw.  v. 
Todd,  9  Bush,  708. 

8  Coleman  v.  Bnnce,  37  Tex.  171 ;  Block  v.  Ebner,  54  Ind.  544  : 
Oook  V.  Soiile,  45  How.  Pr.  810 ;  66  N.  Y.  420 ;  Fox  v.  Abbott,  16  N.  Y. 
Week.  Dig.  159. 

4  Myers  v.  Burns,  33  Barb.  401 ;  35  N.  Y.  269. 

5  Green  v.  Bell,  3  M<0,  App.  29L 

6  Staples  v.  Anderson,  3  Robt.  327.  Compare  Whitney  v.  Allaire. 
1  N.  Y.  305 ;  Mayor  etc.  v.  Wood,  4  Abb.  Pr.  N.  S.  3;f2  ;  Van  De  Sande 
V.  Hall,  13  How.  Pr.  458 ;  Norris  v,  Tharp,  65  lud.  47. 

7  Wood  V.  Mayor  etc.  3  Abb.  Pr.  N.  S.  467  ;  4  Abb.  Pr.  N.  S.  332. 
Where  lessors  sued  lessees  for  rent,  it  was  hold  that  the  latter  were 
entitled  to  set  up  as  a  counter-claim  that  the  lessors  had  no  right  to 
make  the  lease  of  the  land,  and  that  the  real  owners  thereof  had 
brought  suit  against  one  of  the  lessees,  and  would  recover  damages 
for  its  use  during  such  lease :  McKesson  v.  Mendenhall,  64  N.  C.  2d6. 

8  La  Farge  v.  Halsey,  4  Abb.  Pr.  307 ;  1  Bosw.  171. 

9  Gallup  V.Albany  Railway  Co.  6&  N.Y.I. 
10   Kelly  V.  Teague,  63  Cal.  68. 

i  05.  In  action  for  goocUi  sold. — In  an  action  to  recover 
the  price  of  goods  sold,  or  on  a  note  given  tlieref or,  it  is 
competent  for  the  defendant  to  set  up  as  a  counter-claim 
any  damages  lie  may  have  sustained  by  fraud  in  the 
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sale,  or  by  breach  of  warranty.*  And  a  counter-claim  of 
damages  for  a  breach  of  warranty  in  the  quality  of 
other  goods  may  bo  set  up  in  sitch  action,  as  the  counter- 
claim arises  out  of  contract  and  not  out  of  tort.'  In  an 
action  on  notes  given  in  part  payment  for  a  farm,  dam- 
ages sustained  by  the  defendant  by  reason  of  fraudulent 
representations  as  to  the  quantity  of  land  sold  may  be 
set  up  by  way  of  counter-claim.'  So  in  an  action  on 
contract  for  goods  sold,  the  defeoidant  may  set  up  by 
way  of  counter-claim,  a  Judgment  recovered  by  him 
against  the  plaintiff  before  the  suit  brought  by  the  lat- 
ter was  commenced.'  So  in  an  action  to  compel  the 
delivery  pf  goods,  a  claim  on  the  part  of  a  defendant, 
for  the  price  and  value  of  the  identical  goods  which  are 
the  subject  of  the  action,  is  strictly  a  counter-claim,  and 
may  be  interposed  as  such.^  In  an  action  for  the  price 
of  goods  sold,  a  counter-claim  for  damages  for  failure  to 
deliver,  which  shows  that  delivery  and  payment  were 
concurrent  conditions,  must  also  aver  an  offer  or  readi- 
ness to  pay,  otherwise  it  does  not  state  facts  sufficient  to 
constitute  a  counter-claim.'  A  claim  for  commissions, 
freight,  cartage,  storage,  and  advertising  is  a  valid 
counter-claim,  in  an  action  to  recover  the  proceeds  of 
goods  consigned  to  the  defendant  for  sale.' 

1  Tlmmonsv.  Dtinn,  4  0hlo  St.  880;  Howie  v.  Bea,?OK.  C.  860; 
Cox  V.  Long,  69  N.  C.  7 ;  Hoffa  v.  Hoffman^  83  Ind.  1?2 ;  LItchhult  v. 
Treadwell,  74  N.  Y.  fl03 ;  Dounce  v.  Dow,  57  N.  Y.  18.  And  see  Kelly 
V.  Bemhelmer,  3  Thomp.  A  C.  140 ;  Upton  v.  Jnlian,  7  Ohio  St  96 ; 
Bruce  v.  Burr,  5  Daly,  510 ;  87  N.  Y.  237  ;  Love  v.  Oldhaai,  22  lud.  5L 

2  Brooklyn  Sugar  Ref.  Co.  v,  Earle,  1  Month.  Law  Bull.  48.  A  claim 
for  damages  for  a  violation  of  a  covenant  to  ship  goods  in  good  cases 
may  be  counter-claimed  In  an  action  for  the  price  of  other  goods  sold 
to  the  defendant :    Wheetock  v,  Padflc  Co.  51  Cal.  22L 

3  Isham  v.  Davidson,  52  N.  T.  237.  And  see  Walsh  v.  Hall,  86  N.  C 
233. 

4  Wells  V.  Henshaw,  8  Bosw.  825 ;  dark  v.  Story,  29  Bfurb.  2S&. 

5  Thompson  v  Kessel,  30  K.  Y.  883L  •  Compare  McDonald  «.  Gturte- 
tie,  42  Barb.  M. 

8   Chambers  V.  Fnuder,  29  Ohio  St.  382. 

7   Crocker  v.  Fairbanks,  18  N.  Y.  Week.  Dig.  238. 
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§  96.  In  aetioBs  relating  to  real  property. — In  ejeot- 
ment,  the  subject  of  the  action  is  the  land  in  controversy, 
and  facts  showing  that  the  equitable  title  is  in  the  de- 
fendant, and  that  the  plaintiff  *s  legal  title  was  wrong- 
fully  obtained  and  should  inure  to  the  defendant,  are 
pleadable  as  a  counter-claim.^  In  an  action  by  a  vendor 
of  land  for  possession  against  his  vendee,  who  has  been 
let  into  possession,  the  title  being  reserved,  the  latter 
may  set  up  the  contract  of  sale,  and  ask  for  an  account 
of  the  payments  upon  the  purchase  money,  by  counter- 
claim in  the  same  action.^  Where  the  vendee  of  land 
refused  to  complete  the  purchase,  and  the  vendor  sold 
the  land  to  another,  it  was  held,  in  an  action  to  recover 
damages  for  the  breach  of  contract,  that  the  defendant 
could  maintain  a  counter-claim  for  any  sums  he  had 
paid  as  a  part  of  .the  purchase  money  at  the  time  of  the 
execution  of  the  contract.'  So  if  a  vendee  relying  upon 
a  parol  contract  to  convey  land  pays  the  purchase 
money  and  makes  improvements,  he  cannot  be  ousted 
until  the  vendor  repays  the  purchase  money  and 
makes  compensation  for  the  value  of  the  improvements ; 
and  these  facts  constitute  a  valid  equitable  counter- 
claim in  an  action  by  the  vendor  to  recover  possession 
of  the  land.^  In  an  action  to  set  aside  a  second  deed  as 
a  cloud  upon  the  plaintiff's  title  to  land,  such  second 
deed  being  the  first  recorded,  the  defendant  may  allege 
and  prove  as  a  counter-claim  that  the  plaintiff's  deed 
was  fraudulently  procured,  and  ask  to  have  it  set  aside.^ 
In  a  suit  for  the  possession  of  lands  and  to  quiet  title, 
the  defendant  may,  by  way  of  counter-claim,  set  up  a 
title  in  equity  in  himself,  and  pray  to  have  his  title 
quieted/  In  an  action  for  partition,  the  respective 
claims  and  rights  of  the  parties  may  be  put  in  issue  and 
determined,  and  for  that  purx>ose  a  counter-claim  may  be 
filed.^    In  an  action  for  the  possession  of  land,  founded 
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upon  the  legal  title  held  by  the  plaintiff,  the  defendant 
may  set  up  as  a  counter-claim  that  he  is  equitably  the 
owner  of  the  land,  and  demand  a  specific  performance  or 
conveyance.^  So  in  an  action  to  restrain  waste,  and  for 
the  recovery  of  damages  for  waste  already  done  to  the 
freehold,  the  defendant  may,  by  way  of  counter-daim, 
demand  the  specilic  performance  of  a  contract  to  con- 
vey.* In  a  suit  by  the  grantor  to  cancel  a  conveyance 
of  land  for  fraud,  a  counter-claim  denying  the  fraud, 
and  alleging  that  the  plaintiff  has  wrongfully  kept  the 
defendant  out  of  possession,  and  asking  judgment  for 
possession  and  for  rents  and  profits,  is  admissible;^ 
but  a  demand  of  damages  for  waste  is  not  incident  to 
the  recovery  of  possession  of  the  land,  and  cannot 
properly  be  joined  in  such  counter-claim."  And  a 
counter-claim  for  damages  sustained  by  waste  on  land 
without  the  State  cannot  be  allowed. ^^  x  widow's 
claim  for  dower  is  not  subject  to  a  set-off  for  damages, 
nor  for  moneys  due,  nor  for  the  receipt  of  rents  and 
profits  of  the  whole  of  the  lands  in  which  she  claims 
dower,  nor  in  an  action  for  dower  in  which  she  claims 
no  damages  for  its  detention,  can  such  set-off  be  inter- 
posed as  a  counter-claim. ^3 

1  Cornelius  v.  Kessel,  58  WIr.  237.  Kquf table  counter-claim  of  the 
defendant  is  sufficient  to  defeat  an  action  of  ejectment:  Bodenhamer 
t'.  Welch,  89  N.  C.  78  ;  Farmer  v.  Daniel,  82  N.  C.  152  ;  Stltli  v.  Looka- 
bill,  76  N.  C.  46o. 

2  Pearsall  v.  Mayers,  64  N.  C.  549.    See  also  Cavalll  v.  Allen,  87 

N.  Y.  508. 

8   Henlng  v.  Punnett,  4  Daly,  543. 

4  Daniel  v.  Grumpier,  76  N.  C.  184.  See  Reed  v.  Newton,  22  Minn. 
641.  In  an  action  to  recover  a  balance  of  purchase  money  claimed  to 
be  due  for  land  sold,  the  defendant  may  counter-claim  damages  for 
the  non-delivery  of  possession  at  the  time  agreed,  and  for  the  re- 
moval of  certain  fixtures  which,  by  the  terms  of  the  agreement, 
were  purchased  with  the  property:  Fettretch  r.  McKay,  47  N.  Y. 
426. 


5  Moody  V.  Moody,  16  Hun,  189. 

6  Barnes  v.  Union  School  Tow 
nlth,  S3  Ind.  211. 

7  Ferris  v.  Heed,  87  Ind.  123.    See  Clayton  v.  Blough,  93  Ind.  85. 


6    Barnes  v.  Union  School  Township,  91  Ind.  801 :  McManus  v» 
Smith,  53  Ind.  211. 
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S    Crary  v.  Goodman,  12  N.  Y.  266 ;  Cavalll  v.  Allen,  57  N.  Y.  fi08. 

9  Lazarus  v.  Heilnian,  11  Abb.  N.  C.  93 ;  2  Civ.  Proc.  R.  204.  In  an 
action  for  piircbuse  money,  the  defendant  may  set  up  as  a  counter- 
claim a  breach  of  the  covenant  of  seisin :  Scantlin  v.  Allison,  12  Kan, 
85.  And  see  Lowry  v.  Hard,  7  Minn.  356.  An  expre5?8  verbal  con- 
tract for  the  sale  of  land,  being  void  nnder  the  statute  of  frauds, 
cannot  be  pleaded  by  way  of  counter-claim :  Byan  v.  Dunphy,  4 
Mont.  342. 

10  Woodruff  V.  Garner,  27  Ind.  4. 

11  Woodruff  V.  Garner,  27  Ind.  4.  See  Devrles  v.  Warren,  82  N.  C. 
356. 

12  Cra«In  v.  Lovell,  88  N.  Y.  258  ;  2  Civ.  Proc.  R.  128. 

13  Bogardns  v.  Parker,  7  How.  Pr.  aoa.    See  Elliott  v.  Gibbons,  31. 
K  Y.  67  ;  30  Barb.  498  ;  Hill  v.  Golden,  16  Mon.  B.  554. 

§97.    In  particular  cases. — A  covenant  not  to  sue  the 
defendant  may  be  made  available  by  the  latter,  by  way 
of  counter-claim,  to  defeat  an  action  brought  In  viola- 
tion thereof.!    In  an  action  for  breach  of  a  contract  of 
sale,  the  defendant  may  set  up  a  rescission  of  the  con- 
tract on  the  ground  of  fraud  or  mistake,  and  also 
breach  of  warranty  on  the  part  of  the  plaintiff'.^    In  an 
action  to  restrain  the  use  of  a  trade-mark,  a  counter- 
claim on  the  part  of  the  defendant  that  he  was  the 
owner  of   it,  and  asking  an   injunction   against   the 
plaintitt's  use  thereof,  is  proper,  because  it  is  connected 
with  the  subject  of  the  action  set  forth  in  the  com- 
plaint.3    So  in  an  action  on  a  promissory  note,  for  the 
payment  of  which  collateral  security  was  given  in  the 
shape  of  a  pledge,  deposited  with  the  payee,  a  conver- 
sion of  the  pledge  can  be  interposed  as  a  counter-claim, 
because  the  rights  of  action  spring  out  of  a  single  trans- 
action.^   A  counter-claim  to  a  claim  for  freight  can  be 
sustained  for  loss  occasioned  to  goods  by  delay  arising 
from  the  wrongful  act  of  the  carrier.*    So  a  counter- 
claim for  damages  caused  by  improper  delay  may  be 
interposed  in  the  carrier's  action  to  recover  damages 
for  injuries  done  to  his  vessel  by  owners  of  freight.' 
•In  an  action  against  a  hotel  or  boarding-house  keeper 
for  the  loss  of  goods,  upon  his  liability  as  bailee  of  the 
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guest*3  property,  the  defendant  may  set  up  as  a  coun- 
ter-claim the  plaintiff's  indebtedness  to  him  for  board  J 
In  an  action  to  recover  upon  a  promissory  note,  the 
defendant  may  set  up,  by  way  of  counter-claim,  dam- 
ages sustained  by  reason  of  a  breach  of  a  fraudulent 
warranty  of  consideration.*  And  if  a  note  is  given  for 
property  sold,  and  the  vendee  does  not  offer  to  return 
it,  the  defense  of  breach  of  warranty  and  of  fraud  can 
only  be  urged  by  way  of  counter-claim,  and  not  as  an 
absolute  bar  of  the  right  of  action.*  If  a  party  is  in- 
duced by  fraud  to  overpay  on  a  deficiency  in  quantity, 
he  may  counter-claim  the  amount  so  overpaid. ^^  And 
it  is  held,  that  the  right  to  recover  money  lost  in  bet- 
ting may  be  set  up  as  a  counter-claim."  A  vendee 
who  is  induced  to  purchase  land  through  the  fraudu- 
lent representations  of  the  vendor  may  counter-claim 
the  damages  accruing  to  hfm  thereby,  in  an  action  by 
the  vendor  for  the  purchase  money."  In  an  action 
upon  contract  for  goods  sold  and  delivered,  the  defend- 
ant may  set  up  as  a  counter-claim  a  judgment  re- 
covered by  him  against  the  plaintiff  before  the  suit 
brought  by  the  latter  was  commenced.**  It  is  held  in 
Iowa,  that  where  an  action  is  brought  on  a  judgment 
recovered  in  another  State,  a  cause  of  action  which 
accrued  before  the  judgment  was  obtained,  and  which 
might  have  been  pleaded  as  a  set-off  in  the  other  Stale, 
may  be  pleaded  as  a  counter-claim  in  such  action  on 
the  judgment."  Where  a  party  seeks  to  have  an  in- 
strument, which  is  a  deed  upon  its  face,  declared, 
to  be  a  mortgage,  claiming  that  it  was  given  to  se> 
cure  certain  undetermined  demands  and  expected  ad- 
vances, and  asks  for  an  accounting  to  determine  their 
amount,  the  defendant  may  set  up  these  demands  and 
advances  as  counter-claims,  and  demand  judgment 
thereon.^ 
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1  Harshaw  v,  Woodfln,  64  N.  C.  568. 

2  Bruce  v.  Burr,  5  Daly,  510 ;  67  N.  Y.  237. 

3  Glen  etc.  Maxiuf.  Co.  v.  Hall,  61 N.  Y.  226. 

4  Cass  V,  Hlgenbotham,  15  N.  Y.  Week.  Dig.  135.  ] 
6  ElweU  V.  Sklddy,  77  N.  Y.  282 ;  8  Hun,  73. 

6  Starbird  v.  Barrens,  43  N.  Y.  200. 

7  Harris  v.  Curet,  9  Abb.  Pr.  N.  S.  199,  And  see  Griffin  v.  Moore, 
82  Ind.  295. 

8  Brown  v.  Tuttle,  66  Barb.  169.  See  Nichols  v.  Boerum,  6  Abb. 
Pr.  290 ;  Warren  v.  Van  Pelt,  4  Smith,  E.  D.  20J  ;  Slgler  v.  Hidy,  56 
Iowa,  504. 

9  Hopkins  V.  Lane,  2  Hun,  88 ;  64  N.  Y.  204.  See  Isham  v.  David« 
son,  52  N.  Y.  237  ;  Lltchhuit  v.  Tread  well,  74  N.  Y.  603.  In  a  suit  in 
equity  for  the  cancellation  of  ai>olicy  of  insurance,  the  defendant 
may  set  up,  by  way  of  counter-claim,  a  cause  of  action  on  the  policy 
for  loss  of  the  property  Insured :  Revere  Fire  Ins.  Co.  v,  Chamberlin, 
56  Iowa,  506. 

10  Betz  V.  Peter,  3  N.  Y.  Week.  Dig.  517. 

11  McDougall  V.  Walling,  43  Barb.  364  ;  51 N.  Y.  666. 

12  Coe  V.  Lindley,  32  Iowa,  437. 

13  Wells  V.  Henshaw,  3  Bosw.  625.  And  see  Clark  v.  Story,  29 
Barb.  295  ;  Bead  v.  Jeffries,  16  Kan.  534 ;  Stevens  v.  Able.  15  Kan.  584. 

14  Folsom  V,  Winch,  63  Iowa,  477.  And  see  Bankin  v.  Barnes,  5 
Bush,  20. 

15  Bucking  V.  Hanseit,  6  N.  Y.  Week.  Big.  412.  So  In  an  action 
upon  a  note  given  for  a  supposed  balance  due  on  settlement,  the 
court  will  open  the  settlement,  and  allow  the  defendant  to  show  the 
mistake  in  the  account,  by  way  of  counter-claim :  Garrett  v.  Love, 
88  N.  C.  205. 

J  98.  In  what  oasei  not  pleadaUe. — Usury  is  not  ordi- 
narily a  proper  subject  of  counter-claim.^  And  it  is 
held,  that  neither  usury  nor  payment  can  be  pleaded  as 
a  counter-claim  to  an  action  by  an  assignee  of  a  note.^ 
In  an  action  for  conversion,  a  cause  of  action  arising 
upon  a  contract  is  not  proper  as  a  counter-claim ;  ^  nor 
in  such  action  can  the  defendant  set  up,  by  way  of 
counter-claim,  a  cause  of  action  for  the  conversion  of 
certain  other  property.*  So,  as  a  general  rule,  matters 
in  tort  cannot  be  set  up  as  a  counter-claim  in  an  action 
on  contract ;  ^  but  an  exception  to  the  rule  exists  in  a 
case  of  tort,  which  may  be  waived.*  In  an  action  for 
work  and  labor  performed,  a  counter-claim  for  failing 
and  refusing  to  abide  by  award  of  arbitrators  is  not 
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goodJ  In  an  action  on  a  contract,  a  claim  for  the  use 
and  occupation  of  lands  held  by  the  plaintiff  adversely 
to  the  defendant  cannot  be  set  up  as  a  counter-claim.^ 
A  claim  for  money  loaned  to  a  plaintiff,  as  overseer  of 
the  poor,  cannot  be  set  up  as  a  counter-claim  in  an 
action  to  recover  a  penalty  for  violation  of  the  excise 
law.^  So  a  right  to  the  specific  performance  of  an 
agreement  to  issue  a  paid-up  policy  of  life  insurance, 
cannot  be  made  the  ground  of  a  counter-claim  to  a  suit 
by  the  insurance  company  to  foreclose  a  mortgage  exe- 
cuted to  secure  a  loan  of  money.'®  So  a  demand  origi- 
nating in  contract  cannot  bo  pleaded  as  a  counter-claim 
in  an  action  for  the  recovery  of  a  specific  chattel."  In 
an  action  to  recover  the  purchase  money  on  breach  of 
contract  to  convey,  a  subsequent  depreciation  in  the 
value  of  the  land  cannot  be  pleaded  as  a  counter-daim.^ 
And  in  an  action  to  recover  money  alleged  to  have  been 
obtained  from  the  plaintiff  by  duress  of  imprisonment, 
ui)on  a  void  warrant,  for  fornication  with  the  defend- 
ant's daughter,  and  by  threats  of  further  prosecution 
for  the  same,  the  defendant  cannot  set  up,  by  way  of 
counter-claim,  the  debauching  of  his  daughter  and  get- 
ting her  with  child,  by  which  he  had  lost  her  services, 
etc.^'  So  in  an  action  for  work  and  labor,  the  de- 
fendant, by  leave  of  court,  filed  a  cross-complaint  for 
damages  from  an  excessive  attachment  levy  on  the 
defendant's  property  in  the  same  action,  and  it  was  held 
that  such  matter  constituted  no  defense  or  counter-claim, 
or  matter  of  cross-complaint  to  the  plaintiff's  action." 

1  See  Equitable  Life  Assur.  Soc.  v  Cuyler,  12  Hun,  247 ;  75  N.  Y.  511 ; 
If atioiial  Bank  v.  Lewis,  81  N.  Y.  15 ;  Farmers'  etc.  Nat.  Bank  v. 
Laiig,  22  Hun,  372  ;  Stephens  v.  Monongaiiela  Bank,  4  Colo.  L.  R, 
6(34  ;  4  Sup.  Ct.  Hep.  336  ;  Peterborough  Bank  v.  ehilds,  133  Mass.  248  ; 
43  Am.  Bep.  509  ;  Lebanon  Bank  v,  Karmauy,  98  Pa.  St.  65.  But  com- 
pare Martin  v.  Pugh,  23  Wis.  184. 

2  True  v.  Triplett,  4  Met.  (Ky.)  58.  And  see  Bledsoe  v.  Rader,  30 
Ind.  354  ;  Burke  v.  Thorn,  44  Barb.  363  ;  Belleau  v.  Thompson,  33  Cat 
495 ;  Wagener  v.  Murs,  20  8.  C.  533. 
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3  Chambers  v.  Lewis,  2  Hilt.  591 ;  10  Abb.  Pr.  206 ;  U  Abb.  Pr.  210 ; 
Jlllngworth  v.  Greenleaf,  11  Minn.  245. 

4  Asldns  V.  Hearns,  3  Abb.  Pr.  184.  And  see  Allen  v.  Coates,  20 
Mian.  46  ;  Uchmidt  v.  Blckeubacb,  2J  Minn.  12i. 

5  Shelly  V.  Vanarsdoll,  23  Ind.  543  ;  Lovejov  v.  Boblnson,  8  Ind. 
899 ;  Collier  v.  Ervln,  3  Mont.  142  :  Bell  v.  Lresbini,  66  How.  Pr.  38& 
And  see  De  Iteyer  v,  Michaels,  5  Abb.  Pr.  203. 

6  Brady  v.  Brennan,25  Minn.  222;  Bryce  v.  Parker,  11  8.  C.  337. 
And  see  i  SJ,  atUe. 

7  McMahan  v.  Spinning,  51  Ind.  187.  See  Curtis  v.  Barnes,  80  Barb. 
223w 

8  Folsom  V.  Carli,  6  Minn.  420.  And  see  Quii^n  r.  Smith,  49  Cal. 
163L  A  balance  due  from  a  tenant  for  rent  is  not  n  proper  subject  of 
counter-claim,  in  an  action  by  th^j  tenant  against  the  landlonl  for 
entering  on  the  land,  and  seiziug  and  carrying  away  the  crop :  Mharp 
ti.  Kinsman,  18  S.  C.  106. 

9  Dennlston  v.  Trimmer,  27  Hun,  393 ;  15  N.  Y.  Week.  Dig.  212. 

10  Standley  v.  Northw.  Mut.  Life  Ins.  Co.  95  Ind.  254. 

11  Williams  V.  Irby,  15 S.  C  458.  But  a  counter-claim  Is  held  to  be 
admissible  where  the  action  is  upon  u  con  tract,  although  a  lien  on 
property  is  involved :  Poston  v.  Hose,  87  N.  C.  279. 

12  Shryer  v.  Morgan,  77  Ind.  479. 

Vn  Heckman  r.  Swartz,  55  Wis.  173.  In  an  action  against  a  railroad 
company  for  killing  the  plaintiff's  cattle,  thedefendantcunnot  Inter- 
pose a  counter-claim  for  injury  done  to  its  engine :  blmkins  v.  Kull- 
road  Co.  20  S.  C.  258. 

14  Jeffreys  v.  Hancock,  67  Cal.  646.  The  right  of  a  defendant  in  an 
action  of  claim  and  delivery  to  a  return  of  the  property  replevied, 
and  to  damages  for  the  taking  and  detention  of  the  sume  In  such 
action.  Is  not  a  cause  of  action  which  can  constitute  a  counter-claim 
in  such  action  of  claim  and  delivery:  Slyte  v.  Nelson,  26  Minn,  105  ; 
De  Lever  v.  Michaels,  5  Abb.  Pr.  203.  Compare  Brown  i>.  Bucking- 
ham, 11  Abb.  Pr.  387 ;  21  How.  Pr.  190.  A  defendant  cannot  plead  the 
same  counter-claim  to  three  independent  actions  brought  by  the 
same  plaintiff:  Tuckerman  v.  Corbln,  66  How.  Pr.  404. 

J  99.  Claimi  in  diilbreiLt  rights.— A  counter-claim  to 
be  valid  must  always  be  founded  on  an  existing 
demand  in  prcesenti,  and  not  one  that  may  be  claimed 
in/uturo,^  The  demands  must  be  mutual,  and  co-exist 
as  separate  causes  of  action  at  the  commencement  of  the 
action  upon  the  principal  demand.^  And  until  a  de- 
mand becomes  mature  a  counter-claim  may  be  defeated 
by  the  assignment  by  the  opposite  party  of  liis  claim, 
though  the  latter  be  insolvent,  and  his  demand  has  not 
become  payable  when  assigned.'  Promissory  notes 
assigned  before  maturity  may  be  pleaded  as  a  counter- 
claim by  the  assignee,  if  there  is  an  existing  cause  of 
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action  upon  them  at  the  commencement  of  the  plaintiff's 
action.^    But  if  assigned  after  maturity,  the  assignee 
takes  them  subject  to  all  existing  equities  between  the 
maker  and  payees,  and  under  such  circumstances  they 
would  not  be  the  subject  of  a  counter-claim,  and  as  such 
could  not  be  pleaded.'^    In  an  action  by  an  assignee 
upon  a  chose  in  action,  not  negotiable,  if  the  defendant 
seeks  to  set  off  a  claim  in  his  own  favor,  he  must  prove 
that  the  claim  belonged  to  him  before  notice  of  the 
assignment.'    In  an  action  by  an   executor,  upon  a 
demand  which  arose  after  the  death  of  the  testator,  the 
defendant  cannot  set  off  a  demand  against  the  testator, 
although  it  existed  at  the  time  of  his  death.'    In  an 
action  by  executors  for  the  price  of  property  of  their 
testator  sold  by  them,  the  defendant  cannot  avail  him- 
self, by  way  of  counter-claim,  of  false  and  fraudulent 
representations  made  by   the  executors  in   the  sale 
of  the  property,  and  his  remedy,  if  any,  is  against 
the  executors  personally.*    But  in  an  action  by  an 
executor,    upon    a    demand   due   his    testator,    false 
and  fraudulent  representations  made  by  the   latter, 
in  the  sale  out  of  which  the  demand  arose,  consti- 
tute a  valid  counter-claim.*    So  if  one  who  is  indebted 
to  an  estate  in  the  hands  of  a  receiver,  executor,  or 
trustee  is  employed  to  render  necessary  services  for  the 
benefit  and  protection  of  the  estate,  the  value  of  his  ser- 
vices is  a  proper  counter-claim  in  an  action  to  recover  the 
debt.*<>    One  sued  as  a  personal  representative  cannot 
purchase  a  claim  against  a  creditor  of  the  estate  subse- 
quently to  the  death  of  the  deceased,  and  avail  himself 
of  it  as  a  counter-clsyim.^^    In  an  action  by  an  adminis- 
trator to  recover  a  debt  due  the  intestate  in  his  lifetime, 
the  defendant  cannot  counter-claim,  his  share  of  the 
estate  as  next  of  kin.^^    A  debt  due  to  a  defendant  as 
guardian  cannot  be  counter-claimed  against  a  demand 
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owing  from  him  individually .»»  Nor  has  a  receiver  the 
right  to  retain  funds  collected  by  him,  and  set  off  his 
own  individual  claims  against  the  party  to  whom  the 
funds  are  directed  to  be  paid."  But  an  executor  may 
set  off  against  a  claim  made  for  a  legacy  a  debt  due  the 
estate  from  the  legatee,  even  though  tlie  debt  is  barred 
by  the  Statute  of  Limitations.^^  A  surrogate  has  no 
power  to  allow  a  set-off  in  favor  of  an  individual,  who 
as  executor  is  directed  to  pay  over  money  to  his  own 
debtor."  In  an  action  on  an  injunction  bond  by  tlie 
assignee  of  the  obligee,  promissory  notes  piven  by  the 
latter,  and  also  a  judgment  against  him,  may  be  prop- 
erly pleaded  by  the  defendant  as  counter-claims." 

1  Martin  v.  KunzmuIIer,  10  Bosw.  16 ;  87  N.  Y.  396 ;  4  Trans.  A  pp. 

2  Lvon  V.  Petty,  Sup,  Ct.  Cal.  3  West  C.  Rep.  107.  And  see  Bamsey 
t'.  Robinson,  58  Iowa,  225 ;  Zuck  r.  McClure,  y6  Pa.  St.  641 ;  Taylor  v. 
New  York,  8"2  N.  Y.  la 

3  Myers  v.  Davis,  22  N.  Y.  489.  See  Lowell  r.  Lane,  C3  Barb.  2:r2 ; 
Kelsey  v,  Bradbury,  21  Barb.  631 ;  N.  Y.  Code  Civ.  Proc.  5  C02. 

4  Lyon  v.  Petty,  Sup.  Ct.  CaL  3  West  C.  Rep.  107. 

5  livon  V.  Petty,  Sup.  Ct.  Cal.  3  West  C.  Rep.  107 ;  Barnes  v. 
McMuOlns,  78  Mo.  260.  And  see  Sherwood  t>.  Barton,  30  Burb.  231 ;  2:1 
How.  Pr. &«;  Ferrelcar.  Depewr,4  Abb.  Pr.  131.  Compare  Cutler i». 
Cook,  77  Mo.  388;  Weeks  v.  Prior,  27  Barb.  70;  Kastner  r.  Pibillnskl, 
SO  led.  22a 

6  Solomon  v.  Holt,  3  Smith,  E.  D.  139.  See  Downing  v.  Gibson ,  53 
Iowa,  617 ;  Cummlngsi'.  Morris, 3  Bosw.  560 ;  25  N.  Y.  CtZo ;  Van  Valon 
V.  Labham,  13  How.  Pr.  240 ;  6  Duer,  63.» ;  Fllkin  v.  Ferris,  18  Barb. 
581.  In  an  action  by  an  assignee  cf  u  chose  ia  action  to  which  tlio 
defendant  Is  entitled  to  a  set-off  under  the  statute,  the  latter  is  r.ct 
entitled  to  an  affirmative  judgment  for  n  balance  due  him  thereon, 
as  upon  a  counter-claim  against  the  plaintiff:  Webb  v.  Michcner,  2j 
Minn.  48. 

7  Merrltt  v.  Seaman,  C  N.  Y.  168 ;  6  Barb.  130.  And  see  Fry  i>. 
Evans,  8  Wend.  630;  Root  v.  Taylor,  20  Johns.  l.':7;  Jordon  i'.  Na- 
tional etc.  Bank,  13  Hun,  612 ;  74  N.  Y.  467.  Compare  Davis  v.  Stover, 
10  Abb.  Pr.  N.  S.  225. 

8  Westfall  V.  Dungan,  14  Ohio  St.  270. 

9  Isham  v.  Davidson,  52  N.  Y.  237. 

10  Davis  V.  Stover,  68  N.  Y.  473.  But  see  L'Engle  v.  L'Engle,  19  Fla. 
714.  A  claim  for  funeral  expenses  may  be  pleaded  as  a  sijt-off  in  a 
suit  by  the  personal  representative  for  a  debt  due  the  Intestate :  Bar*- 
bee  V.  Green,  86  N.  C.  153. 

11  McClenahan  t'.  Gotten,  83  X.  C.  332. 

12  Woodhouse  v.  Woodhouse,  11 N.  Y.  Week.  Dig.  2^  I. 
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13  Gausner  v.  Franks,  73  Mo.  M.  Aud  fiee  Dubyiis  v.  Rawley,  76  Va. 
637. 

14  Johnson  r.  Ounter,  C  Bush,  5D4. 

15  Re  Bogart,  28  Hun,  4Ci  And  soo  Barlow  r.  3Jyers,  2i  Hun,  2S8. 

Ifi    Matter  of  Llvlngstou,  -7  Jlun,  607.  And  see  Stllwell  v.  Carpenter, 
CO  N.  Y.  414. 

17    Miller  v.  CenterviUe,  i.7  Iowa,  640. 

i  100.  Defondant  not  bound  to  let  up.  —  A  defendant 
may  set  forth  in  liis  answer  as  many  defenses  and 
counter-claims  as  ho  may  have,^  and  the  objection  of  in- 
consistency between  them  is  not  available.*  But  he  is 
not  obliged  to  set  up  his  counter-claim,  and  may  elect 
to  enforce  its  recovery  in  a  separate  suit.''  And  this  is 
so  oven  in  an  action  in  which  an  attachment  i3  granted ;  * 
and  although  judgment  should  jjo  against  tho  defendant 
in  such  action,  it  would  bo  no  answer  to  a  subsequent 
action  by  him  on  tho  counter-claim.*  But  if  the  de- 
fendant does  plead  a  counter-claim,  ho  cannot  during 
the  pendency  of  that  action  havo  a  separate  action  uimn 
it.<^  And  if  a  counter-claim  is  used  for  any  purpose  in 
an  action,  it  is  conclusive  upon  the  right  to  bring  an 
action  thereafter  upon  it,  although  no  afflrmativo  relief 
was  demanded  upon  it  in  tho  action  in  which  it  was 
employed.^  Nor  can  a  counter-claim  bo  made  tho  sub- 
ject of  an  independent  action  when  it  results  from  an 
alleged  contract,  the  existence  of  which,  in  many  of  its 
material  parts,  is  directly  negatived  by  a  judgment 
unreversed  and  unappealed  from,  given  in  an  action 
between  the  same  parties.*  But  tho  fact  that  a  demand 
was  set  up  as  a  counter-claim  in  one  action,  and  properly 
excluded,  does  not  prevent  it  from  being  mado  the  sub- 
ject of  an  independent  action,  or  from  being  set  up  as  a 
counter-claim  in  another  action.^  But  a  cause  of  action 
existing  in  favor  of  ono  partner  for  damans  for  breach 
of  co-partnership  articles,  which  has  been  set  up  as  a 
counter-claim  in  an  action  by  one  of  the  partners  for  an 
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accounting,  cannot  properly  bo  made  the  subject-matter 
of  a  subsequent  suit  for  damages  against  the  other 
partners,*^  The  right  of  set-off  is  one  which  may  bo 
waived  by  the  party  entitled  to  it,  and  where  such 
pfiurty  by  an  agreement  deliberately  made  upon  good 
consideration  contracts  to  waive  it,  he  is  estopped  from 
thereafter  ass^ting  the  rright.^^  But  a  mere  omission 
to  assert  a  cross-claim  when  a  demand  is  presented  for 
payment  does  not  involve  a  waiver  of  the  counter- 
claim J  ^  Under  the  California  Code,  if  the  defendant 
omits  to  set  up  a  counter-claim,  arising  out  of  the  trans- 
action set  out  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the 
plaintiff's  cause  of  action,  neither  he  nor  his  assignee 
can  afterward  maintain  an  action  thereon."  And  in  a 
few  of  the  States,  if  the  defendant  omits  to  set  up  his 
counter-claim  or  set-off,  he  cannot  in  a  subsequent 
action  thereon  recover  costs,^* 

1  See  N.  Y.  Code  Civ.  Proc.  }  507 ;  Cal.  Code  Civ.  Proc.  ?  441. 

2  Bruco  r.  Burr,  5  Daly,  510;  C7  X.  Y.  237.  And  see  May  v, 
Bnrk,  80  Mo.  075. 

3  Welch  t'.  Hazelton,  14  How.  Pr.  f)7  ;  Lignot  v.  Redding,  4  Smitli, 
E.  D.  285  ;  Halsey  v.  Carter,  1  Duer,  fi67,;  Morgan  v.  Powers,  CC  Barb. 
H5;  Inslee  v.  Hampton,  8  Hun,  "230;  Hobbs  ?'.  Duff,  23  Cal.  829; 
Stoddard  v.  Treadwell,  26  Cal.  308  ;  Francis  v.  Edwards,  77  N.  C.  275 ; 
Woody  V.  Jordon,  6J  N.  C.  189. 

4  Rnppert  v.  Ilaug,  24  Hun,  382 ;  1  Civ.  Proc.  R.  411 ;  87  N.  Y.  141. 

5  Brown  v.  Gallandet,  80  N.  Y.  417 ;  Rnppert  v.  Haug,  24  Hun,  382 ; 
1  Civ.  Proc.  R.  411 ;  87  N.  Y.  141. 

C  Woodv  V.  Jordon,  GO  N.  C.  189, 197.  Se'^  Harris  v.  Hammond.  18 
How.  Pr.  rZi ;  WJltsle  v.Northam,  3  Bosw.  162  ;  Fabrlcotte  v.  Launltz, 
3  Sand.  743. 

7  Davidson  v.  Alfaro,  6  N.  Y.  Week.  Dig.  455.  And  see  Inslee  v. 
Hampton,  11  Hun,  156 ;  Jones  v.  Magee,  7  X.  Y.  Week.  Dig.  97  ;  Hatch 
V.  Benton.  G  Barb.  28. 

8  Nemetty  v.  Naylor,  G3  How,  Pr.  887. 

9  Ives  V.  Qoddard,  1  Hilt.  434.  And  see  People  v.  Dennison,  59 
How.  Pr.  157  ;  S  Abb.  Pr.  N.  C.  12J ;  81  X.  Y.  272. 

10  Costa  V,  Llorons,  10  N.  Y.  Week.  Dig.  461. 

11  Gntchess  v.  Daniels,  40  N.  Y.  605. 

12  Stoddard  v.  Treadwell.  26  Cal.  294  ;  Folsom  v.  Winch,  63  Iowa, 
477.  Where  a  counter-claim  is  duly  pleaded,  neither  party  has  the 
xlght  to  go  out  of  court  before  a  complete  determinatiou  of  all  the 
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matters  in  controrersv,  without  or  n^rainst  tho  consent  of  the  other: 
Francis  v.  Edwards,  7*  Jf .  C.  271.  And  see  Gwathney  t'.  Cheatham* 
21  Hun,  576 ;  Oeenia  v.  Keah,  06  Barb.  245 ;  Whitman  t'.  Horton,  14 
Jones  <&  S.  531 ;  Slgler  v.  Hidy,  66  Iowa,  504.  Compare  Boweu  v. 
Piclcett,26Kan.  219. 

13  Cal.  Code  Civ.  Proc.  J  439; 

14  Neb.  Code  Glv.  Proc.  i  102 ;   Ohio  Code  Civ.  Proc.  i  95 ;  Kan. 
Code  Civ.  Proc.  ?  96.    See  Terry  v.  Shlvely,  93  Ind.  413. 

§  101.  How  pleaded.  —  Matter  constituting  a  counter- 
claim should  be  specially  pleaded.*  It  must  bo  stated 
specifically,  and  with  clearness  as  to  detail,  that  the 
demand  is  a  counter-claim.*  And  no  averment  in  an 
answer  will  be  held  to  constitute  a  counter-claim, 
unless  it  is  so  denominated,  and  the  appropriate  relief 
prayed.*  So  an  answer  whieh  assumes  to  set  up  a 
counter-claim,  or  a  cause  of  action  for  affirmative  relief, 
should  state  all  tho  facts  necessary  to  constitute  such 
counter-claim  or  affirmative  relief,  as  fully  and  spe- 
cifically as  if  the  defendant  were  filing  a  complaint  or 
petition  in  an  original  action.^  If  it  omits  any  essential 
element  of  a  cause  of  action  it  is  bad.^  It  is  not,  how- 
ever, essential  that  a  separate  count  in  an  answer,  set- 
ting forth  a  counter-claim,  should  contain  in  itself  all 
the  allegations  requisite  to  a  perfect  counter-claim ;  it 
may  refer  to  other  parts  of  the  answer,  or  to  the  com- 
plaint, and  the  matters  thus  referred  to  are  to  be  con- 
sidered a  part  of  the  count  as  if  written  at  length 
therein.^  So  if  the  facts  are  sufficiently  stated,  it  has 
been  held  to  be  immaterial  whether  the  defendant 
calls  his  pleading  a  defense  or  a  counter-claim. ^  But 
when  a  party  defines  and  characterizes  his  answer  as  a 
defense,  and  it  is  uncertain  whether  a  counter-claim  is 
intended,  such  party  is  not  in  a  position  to  insist  that 
he  has  actually  set  up  a  counter-claim,  and  tho  answer 
should  be  construed  and  considered  as  a  defense.^  To 
designate  a  counter-claim  as  a  **  further  defense''  is 
not  sufficient.'    So  where  one  pleads  a  defense  as  a 
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"first  defense,''  he  cannot,  if  it  proves  insufficient  as 
^uch,  claim  it  to  bo  a  counter-ciaimi*<*  But  if  the 
plaintiff  treats  the  answer  as  a  counter-claim  by  dc- 
niorring  to  it  as  such,  he  thereby  waives  his  right  to 
object  that  it  does  not  contain  a  counter-claim,  because 
the  matters  alleged  therein  are  not  so  donominated." 
Aiter  a  plaintllT  haa  joined  issue  upon  a  counter-claim, 
he  cannot  objoct  that  tho  caption  did  not  contain  the 
word.5  "answer  and  counter-claim,"  as  required  by 
statuteJ^  It  ii  not  objectionable,  in  pleading  a  counter- 
claim composed  of  several  demands,  to  include  them 
aii  in  tho  same  statement  of  new  matter,  the  whole 
constituting  but  one  counter-claim.^  But  tho  pleading 
must  show  the  existenoe  of  the  counter-claim  at  the 
commencement  of  tlie  action."  It  is  not  necessary  that 
the  counter-claim  should  be  an  answer  to  the  whole  of 
the  plaintiff 's  cause  of  action,'^  but  it  must  operate  in 
whole  or  in  part  to  defeat  his  right  of  recovery. i*  The 
defendant  may,  by  pleading  a  counter-claim,  recover  a 
balance  in  excess  of  the  plaintiff's  claim ;  ^'  but  where 
he  deems  himself  entitled  to  a  recovery  by  way  of 
counter-claim,  he  must  demand  affirmative  relief  in 
the  answer.^^  And  a  defendant  is  as  much  concluded 
by  the  amount  of  damages  he  claims  in  his  counter- 
claim, as  a  plaintiff  would  be  by  tho  damages  claimed 
in  his  complaint.**  Whether  facts  set  forth  in  an  answer 
constitute  an  admissible  counter-claim  can  only  be  prop- 
erly determined  on  demurrer,  or  objection  on  the  trial.'" 

1  Reese  v  Gordon,  19  C&l.  150;  Quinn  v.  Sznitix,  43  Cal.  161;  Kin- 
ney, v  Miller,  25  Mo.  576. 

2  Van  Valen  v.  Lapham,  5  Duer,  633 ;  Clough  v.  Murray,  19  Abb. 
Pr.  87;  Sullivan  v.  Bvrne,  10  S.  (J  122;  SellecK  ?'.  Griswoid.4J  A /is. 
39 :  Union  Nat.  Bank  v,  Carr,  4i  Iowa,  35 ) ;  Reed  v.  Rex.  Dutch 
Church,  13  Phila.  58 ;  Besch  v.  Senn,  81  Wis.  138. 

3  Brannan  v.  Paty,  5S  Cal.  3S0 ;  King  v.  Enterprise  Ins.  Co.  45  Ind. 
43 

4  Vassear  v.  Livingston,  4  Doer,  285 ;  18  N.  Y.  248 ;  Wright  v 
Bachelier  16  Kau  2KJ:  Bale  v.  Bugher,24  Kan.  482;  Allen  v.  Doug- 
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lass,  29  Kan.  412 ;  Klnard  v.  Saiiford,  64  Ga.  639 ;  Garrett  v.  Love,  89 
^\C.203w 

5  Allen  v.  Doofflass,  29  Kan.  412. 

6  Craglnv.  LoveU.2Civ.ProcB.128;83N.  Y.258. 

7  See  Bloom  r.  Lehman,  27  Ark,  489 ;  Holmes  r.  BIchet,  56  CaL 
807 ;  Hill  V.  Butier,  6  Ohio  Sc  216 ;  Lancaster  Manuf.  Ca  v.  Colgate, 
12  Ohio  St.  344 ;  Springer  v  Dwyer.  fiO  N.  Y.  19 ;  Ward  v,  Craig,  87 
N.  Y.  550  ;  Brant  t>.  Day,  8  Abb.  iJ.  C.  331 ;  81 N.  Y.  2a. 

8  Equitable  Life  Assar.  Soc  v.  Cuyler,  12  Hnn,  247 ;  75  N.  Y.  511. 

9  Clongh  V.  Itfnrray,  19  Abb.  Pr.  97 ;  Bates  v.  Bosekrans,  37  N.  Y. 
403 :  4  Abb.  Pr.  N.  S.  274. 

10  Simmons  v.  Kayser,  11  Jones  <&  S.  131.  And  see  Beers  v. 
Waterbury,  8  Bosw.  3U6 ;  Burke  v.  Thorne,  44  Barb.  363.  An  answer 
will  not  be  regarded  as  pleading  a  counter-claim,  when  it  asks  that 
the  sum  therein  mentioned  maybe  set  off  against  any  sum  that  may 
be  allowed  to  the  plaintiff:  American  Dock  etc.  Co.  v.  Staley,  8  Jones 
<&S.539. 

11  Voechting  v.  Orau,  55  Wis.  312 ;  Selleck  v.  Griswold,  49  Wis.  39. 

12  Cason  v.  Cason,  79  Ky.  553.  And  see  Nutter  v.  Johnson,  80  Ky. 
42G;  Hammond  v,  Terry,  S  Lans.  18G;  Jjlt^gerald  v.  Cross,  30  Ohio 
St.  444. 

13  Ranney  v.  Smith,  6  How.  Pr.  420. 

14  Gannon  v.  Dougherty,  41  Cal.  631. 

15  Allen  v.  Hasklns,  5  Duer,  3J2. 

1«  Mattoon  v.  Baker,  24  How.  Pr.  32.') :  Nat.  Fire  Ins.  Co.  v.  McKaj*, 
21  N4  Y.  Ul ;  Leavenworth  v.  Packer,  52  Barb.  132. 

17  Ogden  «.  Coddington,  2  Smith,  E.  D.  317.  And  see  Hay  v.  Short, 
41  Mo.  l:U ;  Terrell  v.  Walker,  6^5  N.  C.  244  ;  Morrison  v.  Lovejoy,  6 
Mhin.  319 ;  Clarkson  v.  Mauson,  U.  8.  Cir.  Ct  60  How.  l*r.  4ow 

IS  Shute  V,  Hamilton,  8  Daly,  462 ;  N.  Y.  Code  Civ.  Proc.  {  500. 
Compare  Bead  v.  Decter,  6  Hun,  646 ;  67  N.  Y.  132. 

19  Annla  v.  Upton,  6G  Barb.  X(L 

20  Collins  «r.  Snan,  7  Robt.  M ;  Pftfcman  v.  Mayor  rtc  9  Hnn,  899; 
62  N.  Y.  637.  An  objection  that  a  claim  set  up  la  the  answer  was  not 
the  proper  snbjec^  of  a  connter-clalm  cannot  be  raised  for  the  first 
time  on  appeal:  Vtiun  v.  Rouse,  W  N.  Y.  401;  18  N.  Y.  Week.  Dig. 
318 ;  Ashley  v.  Marshall,  2)  N.  Y.  4M  ;  Gleadell  r.  Thomson,  56  N.  Y. 
104.  The  right  of  set-off  Is  governed  by  the  law  of  the  place  where 
the  action  is  brought:  S:ivery  «.  Savery,  3  Iowa,  274;  Second  Nat. 
Bank  v.  Hemlngray,  31  Ohio  St.  163 ;  and  by  the  law  in  force  when 
the  action  is  commenced :  Jordon  v.  Shoe  <ft  Leather  Bank,  12  Hun, 
612 ;  74  N.  Y.  467. 

§  103.  GroM-pleading.  —  Under  the  practice  in  chan- 
cery, if  the  defendant  wished  to  pray  any  affirmative 
relief,  he  was  compelled  to  file  a  bill  of  his  own,  entitled 
a  cross-bill,  and  was  not  allowed  to  plead  a  claim  or  de- 
mand for  such  relief  a.i  a  counter-claim.^  And  in  some 
of  the  Code  States,  the  rules  of  practice  in  courts  of 
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chancery  relative  to  the  cross-bill,  as  modified  by  the 
spirit  of  the  Code,  are  still  resorted  to.*  In  other  States, 
express  provision  is  made  for  a  cross-complaint  or  pe- 
tition, enabling  a  defendant  to  obtain  thereby  affirma- 
tive relief  against  any  of  the  other  parties.'  Thus,  in 
California,  whenever  the  defendant  seeks  affirmative 
relief  against  any  party,  relating  to  or  depending  upon 
the  contract  or  transaction  upon  which  the  action  is 
brought,  or  affecting  the  property  to  which  the  action 
relates,  he  may,  in  addition  to  his  answer,  file  at  the 
same  time,  or  by  permission  of  the  court  subsequently, 
a  cross-complaint.^  Such  cross-complaint  must  in  it- 
self, lil^e  a  complaint,  state  all  the  requisite  facts  to 
entitle  the  defendant  to  affirmative  relief,  and  defects 
in  it  cannot  be  cured  by  the  averments  of  any  other 
pleading  in  the  action,*  In  Ohio,  the  cross-petition  may 
be  contained  in  the  answer,  without  any  formal  designa- 
tion.^ The  plaintiff  against  whom  an  answer  demand- 
ing '<  affirmative  relief  is  filed  is  a  defendant  to  a 
cross-petition.''  And  it  is  not  necessary,  to  entitle  the 
defendant  to  set  up  in  his  answer  a  claim  to  relief  by 
way  of  cross-petition,  that  the  answer  should  contain  a 
denial  of  the  allegations  of  the  petition,  or  a  statement 
of  new  matter.^  In  New  York,  the  counter-claim  se- 
cures to  a  defendant  all  the  relief,  which  either  an 
action  at  law  or  a  bill  in  equity  or  a  cross-bill  would 
have  secured  on  the  same  state  of  facts,  and  no  express 
provision  has  been  made  for  a  cross-complaint.*  Under 
the  statute  of  Indiana,^^  the  defendant  in  a  divorce  suit 
may  not  only  file  an  answer,  but  also  a  cross-petition, 
and  the  court  may  decree  the  divorce  to  the  defendant 
upon  evidence  introduced  by  the  plaintiff  only.^^  As 
to  the  sufficiency  of  a  cross-pleading,  it  is  held  that  a 
cross-complaint,  filed  by  a  defendant  in  an  action  for 
the  recovery  of  real  estate,  averring  his  ownership  of 
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the  property  that  the  plaintiff  asserts  title  thereto,  but 
has  none,  is  good  on  demorrer.^^  So  a  description  of 
real  estate  in  a  cross-complaint  in  an  action  to  quiet 
title,  omitting  the  county  and  State,  but  designating  it 
as  *Hhe  real  estate  In  the  complaint  mentioned,"  was 
held  suMcient.i^  In  a  cross-action  in  an  attachment 
suit  for  the  wrongful  suing  out  of  the  writ,  the  defend- 
ant must  allege  that  the  damages  which  he  claims  to 
have  sustained  have  no';  been  paid,  and  a  cross-petition 
defective  in  thij  respect  may  be  assailed  by  demurrer.** 
It  has  been  held,  that  while  it  ir^  true  that  a  cix)ss-com- 
plaint  must  bo  substantially  sufficient  to  maintain  an 
action  in  favor  of  the  cross-complainant,  independently 
of  the  averments  of  the  complaint,  yet  in  matters  of  mere 
description  it  may  refer  to  and  adopt  some  of  the  alle- 
viations of  the  complaint ;  *^  and  this  is  particularly  the 
case  as  to  written  Instruments,  and  copies  of  such  in- 
struments,Hied  with  the  complaint,  and  common  to 
both  pleadings.^^  And  in  an  action  upon  a  promissory 
note,  a  cross-complaint  asking  to  have  the  note  delivered 
up  and  cancelled  need  not  set  out  a  copy  of  the  note." 
A  cross-complaint  filed  in  a  foreclosure*  suit,  assertixig 
a  title  to  the  land  described  in  the  mortgage,  is  essen- 
tially an  action  to  quiet  title,  and  the  pleading  and  prac- 
tice in  such  cases  must  be  essentially  the  same  as  in 
actions  instituted  to  quiet  title.** 

1  See  Mltf.  Eq.  Plead.  81 ;  2  Walt's  Pr.  474.  The  allegations  of  the 
cross-bill  must  grow  out  of  and  be  conuected  with  the  subjeot-matt^r 
of  the  original  bill :  Heard  v.  Case,  32  111.  45  ;  Crlsman  t*.  Heiderer. 
oColo.  5S.);  Daniel  t).  Morrison,  6  Dana,  186;  May  t*.  Armstrong,  3 
Marsh.  J.J.  262  ;  Cross  v.  Del  Vulle,  1  Wall.  5. 

2    See  Tucker  v.  St.  Louis  Life  Ins.  Co.  63  Mo.  588 ;  Fletcher  v. 
Holmes,  25 1  nd.  465. 

3  Cal.  Code  Civ.  Proc.  2  442 ;  Ohio  Rev.  Stats.  {  5050 ;  Iowa  Code, 
2  HGftt ;  Ky.  Code,  {  W>. 

4  Cal.  Code  Civ.  Proc.  ?  442 ;  Moyle  r.  Porter,  51  CaU  639.  In  Kon- 
tU3ky,  a  cross-petition  must  set  up  a  cause  of  action  afTecting  the 
subject-matter  of  the  action :  Hoyse  v.  Reynolds,  10  Bush,  'Jwe  ;  Crab- 
tree  v.  Banks,  1  Met.  484. 
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5  Kreichbaam  v.  Melton,  49  Cal.  55 ;  Collins  r.  Bartlett,  44  Cal. 
881.  See  O'Connor  v.  Frasher,  53  Cul.  435  ;  Thompson  i'.  Thompson, 
52  Cal.  154  ;  Lynch  v.  Brigham,  51  Cal.  491 ;  McAbeer.  Randall, 41  Cal. 
Vi7 ;  Doyle  v.  Frankllu,  40  Cal.  110 ;  James  v.  Center,  5:j  Cal.  31. 

6  Klonnc  v.  Bradstreet,  7  Ohio  St.  323. 

7  Klmmel  v.  Pratt,  40  Ohio  St.  SM. 

8  Bradford  v.  Andrews,  20  Ohio  St.  208.  See  Fithian  v.  Corwin,  17 
Ohio  St.  118. 

9  See  Boston  etc.  Mills  v.  Enll,  1  Sweeny,  35r) ;  6  Abb.  Pr.  N.  S.  319  ; 
37  How.  Pr.  29;) ;  Leavenworth  v.  Packer,  52  Barb.  132. 

10  Rev.  Stats.  (1881)  2  IWO. 

11  Glasscock  v.  Ghxsscock,  94  Ind.  163. 

12  Collins  V.  McDufHe,  89  Ind.  562.  The  question  of  the  sufficiency 
of  the  facts  stated  in  a  cross-complulnt,  to  constitute  a  cause  of 
action,  Is  not  waived  by  the  failure  to  demur :  Gossard  v.  Woods,  98 
Ind.  195. 

13  Cookerly  v.  Duncan, 87  Ind.  332. 

14  Hencke  v.  Johnson,  62  Iowa,  5.V5. 

15  Cookerly  v.  Duncan,  87  Ind.  332.  See  Masters  r.  Beckett,  83 
Ind.  595. 

16  See  Branhamtf;  Johnson,  62  Ind.  25!) ;  Crowder  v.  Reed,  80  Ind. 
1  ;  Ewing  V.  Patterson,  35  Ind.  823  ;  Pattison  i>.  Vanghan,  40  Ind.  23» ; 
Si  Jener  v.  Davis,  69  Ind.  336. 

17  Gardner  v.  Fisher,  87  Ind.  363.  See  Citizens' State  Bank  v. 
Adams,  91  Ind.  280. 

18  Fitzpatrick  ?vPapa.  80  Ind.  17.  And  see  Ewiug  v.  Patterson^  35 
Iiid.  326  ;  Board  of  Commissioners  v.  Railroad  Co.  50  lud.  85. 
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CHAPTER  VI. 

REPLY. 

{  103.  When  necessary,  lu  general. 

{  104.  Form  of.  « 

2  10&  Departure. 

{  106L  In  particular  cases. 

{  107.  Waiver  of. 

S  ids.  In  cases  not  required. 

S  109.  Groands  of  demurrer  to. 

2  108.  Wlien  neoeesary,  in  general.  — A  reply  is  the  last 
pleading  of  fact  which  is  permitted  under  the  Code  sys- 
tem of  pleading,  strictly  speaking,  but  a  rejoinder, 
surrejoinder,  and  subsequent  pleadings  are  likewise 
allowed  under  the  Kentucky  Code.^  On  the  other  hand, 
no  reply  is  permitted  under  the  California  Code,'  and 
so  in  Nevada ;'  and  the  statement  of  any  new  matter  in 
the  answer,  in  avoidance  or  constituting  a  defense  or 
counter-claim,  must,  on  the  trial,  be  deemed  contro- 
verted by  the  opposite  party.*  In  some  of  the  States,  a 
reply  must  be  made  to  all  material  allegations  of  new 
matter  in  answer,  or  they  will  be  taken  as  true.*  In 
still  others,  no  reply  to  new  matter  in  the  answer  is 
necessary,  unless  such  new  matter  constitutes  a  counter- 
claim or  set-oflF;*  except  that,  in  a  few  of  these  latter 
States,  the  court  may,  in  its  discretion,  on  the  de- 
'  fendant's  application,  direct  the  plaintiff  to  reply  to  the 
new  matter.^  In  Iowa,  a  reply  is  not  admissible,  except 
to  a  counter-claim,  or  to  i)l6ad  matter  in  avoidance  of 
the  defense  set  up  by  the  defendant ;  *  and  where  a 
reply  both  denies  tlie  allegations  of  an  answer  which  is 
not  a  counter-claim,  and  pleads  matter  in  avoidance 
thereof,  the  denial  must  be  disregarded,  and  the  plea 
in  avoidance  must  be  regarded  as  implying  a  confession 
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of  the  answer.*  If  an  answer  contains  no  new  matter, 
but  merely  denies  the  allegations  of  the  complaint  or 
petition,  no  reply  is  required;*®  as,  for  instance,  an 
answer  denying  that  the  defendant  committed  the  act 
charged,  and  alleging  that  it  was  committed  by  a  third 
person,  is  merely  a  denial,  and  requires  no  reply."  So 
where  an  answer  purports  to  admit  a  certain  fact  not 
stated  in  the  complaint  or  petition,  such  answer  will 
not  be  construed  as  alleging  affirmatively  that  such  fact 
exists,  so  as  to  require  the  plaintiff  to  reply  thereto." 
And  the  failure  to  reply  to  a  defense  set  up  in  the 
separate  answer  of  one  defendant  is  no  admission  of 
such  defense  as  to  the  other  defendant  not  setting  it 
up.*'  So  where  a  case  has  been  tried  as  if  a  reply  was 
on  file,  and  the  evidence  has  been  closed,  the  fact  that 
there  is  no  reply  will  not  be  taken  as  an  admission  of 
the  new  matter  in  the  answer.'* 

1  Code,  U  J«-100.  See  Nutter  v.  Johnson,  80  Kj'.  428  ;  Crapster  v. 
Williams,  21  Kan.  109. 

2  Code  Civ.  Proc.  >  422.  And  see  Bryan  v.  Maume,  28  Cal.  238 ; 
Herold  v.  Smith,  a4  Cal.  122. 

3  Comp.  Laws,  §  llOl.    So  in  Idaho :  Code,  g  228. 

4  Cal.  Code  Civ.  Proc.  §  4^2 ;  Nev.  Comp.  Laws,  ?  1128 ;  Doyle  v. 
Franklin,  40  Cal.  lOH  ;  Colton  Co.  v.  Baynor,  57  Cal.  588. 

5  Neb.  Code  Civ.  Proc.  1 109 ;  Scofleld  v.  State  Nat.  Bank,  9  Neb. 
316  ;  Ohio  Code  Civ.  Proc.  1 101 ;  Crelghton  v.  Kellerman,  1  l>lsn.  54S ; 
lud.  Code  Civ.  Proc.  i  67 ;  Kimberling  v.  Hall,  10  Ind.  407  ;  Wagn.  Mo. 
Stats,  p.  1017,  J 15 ;  Kan.  Code  Civ.  Proc.  ?  102 ;  Ballanger  v.  Lantier,  15 
Kan.  608 ;  Board  of  Edacatlon  v.  Shaw,  15  Kan.  33 ;  Oreg.  Code  Civ. 
Proc.  I  75. 

6  N.  C.  Code  Civ.  Proc.  1 105  ;  N.  Y.  Code  Civ.  Proc.  $  514 ;  Devlin 
V.  Bevins,  22  How.  Pr.  290 ;  Wis.  Bev.  Stats.  (1878)  g  2661 ;  Stowell  v. 
Eldred,  39  Wis.  614  ;  8.  C.  Code  Proc.  |  176 ;  Ariz.  Code  Civ.  Proc. 
9  61 ;  Ark.  Dig.  (1874)  S  4579 ;  Cannon  v.  Davles,  33  Ark.  56  ;  Colo.  Code 
Civ.  Proc.  ?  122 ;  Minn.  Code  Proc.  §  83 ;  Vassear  v.  Livingston,  13 
N.  Y.  248  ;  Metrop.  Life  Ins.  Co.  v.  Meeker,  85  N.  Y.  614. 

7  See  N.  Y.  Code  Civ.  Proc.  |  516  :  Hubbell  v.  Fowler,  1  Abb.  Pr. 
N.  8. 1 ;  Dillon  v.  Sixth  Av.  B.  B.  Co.  14  Jones  &  S.  21.  If  the  de- 
fendant knows,  with  rt^asonable  certainty,  the  answer  which  will  b© 
given  to  his  defense,  the  court  will  refuse  to  require  the  plaintiff  to 
reply:  Hubbell  v.  Fowler,  1  Abb.  Pr.  N.  S.  1  ;  Jarvis  v.  Pike,  II  Abb. 
Pr.  N.  8.  398. 

8  Iowa  Code.  ?  2665 ;  Zinck  v.  Phcenix  Ins.  Co.  60  Iowa,  266 ; 
Meadows  v.  Hawkeye  Ins.  Co.  62  Iowa,  387. 
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0   Meadows  v.  Hawkeys  Ins.  Co.  62  Iowa,  397. 

10  Meyer  v.  Blnkleman.  .S  Colo.  262:  Riddle  r.  Parke,  12  Ind.  80; 
State  V.  wilUams.  -IdMo.  210 ;  Ferris  t;.  Johnson,  27  Ind.  247 :  Fersruson 
r.  Tutt,  8  Kan.  :{70;  Corry  v.  Campbell,  25  Ohio  8t.  lU;  Heath  v. 
White,  3  Utah,  474. 

11  Hoffman  v.  Gordon,  15  Ohio  St.  212. 

12  Hoislngton  v.  Armstrong,  22  Kan.  110. 

13  Bartholow  v.  C^ampbell,  56  Mo.  117. 

14  Henslee  v.  Cannefax,  49  Mo.  2Si5 ;  Meader  v.  Malcolm,  78  Mo. 
550  ;  Simmons  ?'.  Carrier, 68  Mo.  421.  An  answer  averring  conclusions 
of  law  from  facts  already  stated  in  the  complaint  or  petition  does  not 
s'^t  up  new  matter,  and  does  not  require  a  reply :  State  v.  Williams, 
77  Mo.  468. 

§  104.  Form  of.  —  Under  Codes  which  reqaire  a  reply 
to  all  material  allegations  of  new  matter  in  the  answer, 
the  reply  may  consist  either  of  denials  or  of  new  matter 
set  lip  in  avoidance  of  the  answer.'  Or  under  Codes 
which  make  a  reply  necessary  only  when  the  answer 
contains  new  matter  constituting  a  counter-claim,  the 
plaintiff  may  reply  thereto  either  by  denials  or  by  the 
statement  of  new  matter  in  confession  and  avoidance.' 
In  either  case,  as  generally  provided,  the  plaintiff  may 
deny  generally  or  specifically,  each  allegation  contro- 
verted by  him,  or  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief ;'  and  he  may  allege,  in  ordi- 
nary and  concise  language,  any  new  matter  not  incon- 
sistent with  the  complaint  or  petition,  constituting  a 
defense  to  such  new  matter  or  counter-claim  in  the 
answer.*  A  reply  must  be  distinct  and  specific,  so 
that  it  may  be  clearly  seen  what  is  controverted.*  But 
a  reply  which  denies  all  tho.se  allegations  which  are 
contained  within  certain  specified  folios  is  held  to  be 
good.^  A  reply  setting  up  facts  inconsistent  with  the 
answer  amounts  to  a  direct  denial  of  it.'  But  a  reply 
denying  that  the  defendant  is  entitled  to  the  sum  he 
claims  for  damages,  or  to  any  other  sum,  is  bad.^  It  is 
not  the  province  of  a  reply  to  introduce  new  causes  of 
action.^    And  setting  out  the  cause  of  action  a  second 
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time,  or  a  new  assignment  of  it,  is  not  allowable  under 
Code  pleading.^®  And  since  a  reply  can  only  respond 
to  the  new  matter  set  up  in  the  answer,  the  omission  of 
necessary  averments  in  the  complaint  or  petition  can- 
not be  cured  by  the  reply."  A  denial  by  the  plaintiff 
in  his  reply,  upon  information  and  belief,  of  allegations 
in  the  defendant's  answer,  is  insufiiclent  where  tlie  facts 
set  up  in  the  answer  are  clearly  within  the  plaintiff's 
knowledge,  as  appears  by  the  averments  in  the  com- 
plaint." A  reply  may  contain  two  or  more  distinct 
avoidances  of  the  same  defense  or  counter-claim,  but 
they  must  be  separately  stated  and  numbered.*' 

1  See  Iiid.  Code  Civ.  Proc.  |  fi";  Klmberlln  v.  Carter,  49  Ind.  Ill ; 
Kan.  Code  Civ.  Proc.  i  102;  Netcottv.  Porter,  19  Kau.  131 ;  Payne  v. 
Briggs.S  Neb.  75 ;  Snodgrass  v.  Hunt,  15  Ind.  274  ;  Clapp  v.  Cunning- 
ham, 50  Iowa,  307  ;  Bidenour  v.  Mayo,  29  Ohio  St.  138. 

2  N.  Y.  Code  Civ.  Proc.  2  614.  See  Chowriteau  t'.  Fay,  54  How.  Pr. 
211 ;  Johnson  v.  White,  6  Uun,587  ;  Argotsinger  v.  Vines,  82  N.  Y.  908  ; 
Metrop.  Life  Ins.  Co.  v.  Meeker,  85  N.  Y.  614.  An  answer  of  payment, 
in  whole  or  in  part,  is  not  a  counter-claim,  and  an  omission  to  reply 
is  not  an  admission  that  the  pa>'ment8  were  made :  Scott  v.  Stocic* 
well,  65  How.  Pr.  249.  And  see  Kirlc  v.  Woodbury  Co.  55  Iowa,  190.  A 
general  denial  In  a  reply  does  not  permit  the  plaintiff  to  prove  an 
affirmative  defense  to  the  counter-claim :  McClendou  v.  wells,  20 
8.  C.  514. 

3  See  Ohio  Code  Civ.  Proc.  {  101 ;  N.  Y.  Code  Civ.  Proc.  i  514 ; 
Wing  V.  Dugan,  8  Bush,  583. 

,  4    Ohio  Code  Civ.  Proc.  ?  101 ;  N.  Y.  Code  Civ.  Proc.  i  514.    And  see 
Hammer  v.  Edwards,  3  Mont.  187. 

5  Risley  v.  Carvl,  1  N.  Y.  Month.  Law  Bull.  52 ;  Mattlson  v.  Smith, 
19  Abb.  Pr.  288 ;  1  Kobt.  706.  New  matter  must  be  specially  pleaded 
in  the  reply,  as  in  the  answer :  Kimberling  v.  Hall,  10  Ind.  407. 

6  Gassett  v.  Crocker,  9  Abb.  Pr.  39.  And  see  McConnoughey  v, 
Weider,  2  Iowa,  408.    Compare  Leyde  t».  Martin,  16  Minn.  38. 

7  Meredith  v.  Lackey,  14  Ind.  529. 

8  McKensie  v.  Farrell.4  Bosw.  192.  A  reply  which  avers  nothing 
In  denial  or  avoidance  of  matter  set  up  in  the  answer  is  bad  on 
demurrer :  Chrisman  v.  Chenowith,  81  Ind.  401. 

9  Durbin  v.  FIsk,  16  Ohio  St.  533  ;  School  District  v.  Caldwell,  Sup. 
Ct.  Neb.  19  N.  W.  Rep.  634  ;  16  Neb.  68. 

10  Shull  V.  Green,  31  How.  Pr.  418  ;  49  Barb.  311 ;  Stewart  v.  Wallis, 
ao  Barb.  344. 

11  Bemhelmer  v.  Marshall,  2  Minn.  78 :  Webb  v.  Bidwell,  15  Minn. 
479.  A  reply  cannot  change  or  enlai^e  the  character  of  the  action 
stated  In  the  complaint,  or  the  rights  or  remedies  of  the  plaintiff: 
Hatch  V,  Coddiugtou,  32  Minn.  92. 
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12  Fallon  v.  Durant,  60  How.  Pr.  178.  See  Wing  v.  Dugan,  8  Bush. 
583. 

13  N.  Y.  Co<le  Civ.  Proc.  i  517.  It  seems  that  a  plaintiff  cannot,  in 
his  reply,  plead  an  independent  counter-claim  to  a  counterKjlaiui  set 
np  by  the  defendant :  «ee  Cohn  v.  Husson,  24  N.  Y.  Daily  Keg.  No. 
143;  66  How.  Pr.  loO;  Hall  v.  Hall, :«  How.  Pr.  51.  ofl;  Breed  v.  Pad- 
gett, 14  N.  Y.  Week.  Dig.  574  ;  Ormsbee  r.  Brown,  50  Barb.  438.  But 
compare  Miller  v.  Losee,  9  How.  Pr.  356 ;  Reilly  v.  Rncker.  16  Ind. 
303;  House  r.  iMcKlnney,  54  Ind.  240.  In  an  action  of  a  legal  nature 
an  equitable  reply  is  available  to  defeat  a  legal  defense :  Wadsworth 
V.  Dyou,  9!i  N.  Y.  20L 

2  lOfi.  Departure.  —  Statements  in  a  reply  not  con- 
stituting a  departure,  tliat  is,  not  inconsistent  with  tlie 
complaint  or  i>etition,  whetiier  they  be  denominated 
new  matter  or  matter  in  avoidance,  are  permissible.' 
But  if  there  is  an  inconsistency  between  the  reply  and 
the  case  as  made  in  the  complaint  or  petition,  it  is  a 
departure,  advantage  of  which  may  be  taken  by 
demurrer.*  It  is  a  departure  where  the  complaint 
alleges  a  direct  undertaking  by  the  defendant,  and  the 
reply  charges  a  guaranty  only.'*  So  a  reply  showing 
that  the  plaintiif  is  a  trustee,  and  has  no  right  to  main- 
tain the  action  in  the  individual  capacity  in  which  he 
sues,  is  faulty  as  a  departure.*  So  a  plaintit!*  is  entitled 
to  recover  only  on  the  causes  of  action  set  out  in  his 
complaint  or  petition,  and  if  he  seeks  to  Introduce  new 
causes  of  action  in  his  rei^ly  it  is  a  departure.*  But 
where  the  complaint  alleged  ownership  of  stock  in  tlie 
plaintiff,  and  the  reply  set  uj)  a  special  ownership  as 
pledge^,  this  was  held  not  a  departure,  the  action 
being  for  damages  against  a  corporation  for  refusing  to 
transfer  the  stock  on  its  books.^ 

1  Lebanon  Min.  Co.  v.  Consolidated  Rep.  MIn.  Co.  fi  Colo.  371 ; 
Fanning  v.  Hibernia  Ins.  Co.  37  Ohio  .St.  344  ;  Benson  v.  Stein,  34 
Ohio  St.  294  ;  Sumun  r.  Innian,  3  Mo.  App.  oJ6.  See  Thomas  v, 
Loaners*  Bunk,  6  Jones  <fc  S.  46(3,  470 ;  Campbell  v.  Melleii,  Sup.  Ct. 
Wis.  21  N.  W.  Rep.  864. 

2  Suman  v.  Inman,  3  Mo.  App.  b96;  Laws  v.  Carrier,  2  Cin.  Rep. 
80 ;  Newcomb  v.  Weber,  1  Cin.  Rep.  12  ;  Beard  v.  Hand,  88  Ind.  183. 
Where  the  reply  Is  a  departure  in  pleading,  It  Is  bad  on  demurrer  f<»r 
the  want  of  sumcient  facts :  Haas  v.  .Shaw,  91  Ind.  ;iH4.  A  bad  reply 
Is  a  good  enough  reply  to  au  lusulticient  answer,  and  a  demurrer  to 
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snch  reply  ought  to  be  carried  back  and  sustained  to  such  answer: 
Wilhite  V.  Hamrick,  82  Ind.  594.  Irrelevant  matter  In  a  reply  can  be 
reached  only  by  motion :  Ludingtoii  v.  Slauson,  6  Jones  &  S.  81. 

3  PhlHbert  v.  Burch,  4  Mo.  App.  470.  And  see  Magruder  v. 
Admire,  4  Mo.  App.  1${. 

4  Laws  V.  Carrier,  2  Cln.  Rep.  80.  And  see  White  v.  Miles,  11 
How.  Pr.  38. 

5  Dnrbin  v.  Ward,  16  Ohio  St.  533  ;  School  District  v.  Caldwell, 
Sup.  Ct.  Neb.  19  N.  W.  Rep.  «:«  ;  Burdell  v.  Denig,  15  Fed.  Rep.  897. 

6  Merchants*  Nat.  Bank  i\  Richards  6  Mo.  App.  454.  See  Waters 
V.  Reuber,  16  Neb.  99  ;  School  District  v.  Mclntie,  14  Neb.  46. 

§  106.  In  particular  cases. — A  reply  to  the  Statute  of 
Limitations  is  required  to  be  definite  and  explicit,  and 
the  party  relying  upon  the  defense  of  the  statute 
should  be  apprised  of  the  issue  to  be  made  upon  it, 
whether  it  be  one  of  denial  or  avoidance.^  When  the 
complaint  in  an  action  states  facts  from  which,  though 
the  original  claim  was  barred  by  the  statute,  a  new 
promise*  may  be  inferred,  and  the  answer  alleges  that 
no  "cause  of  action  on  the  contract  sued  on  accrued 
within  six  years  next  before  the  bringing  of  the  suit," 
this  averment  need  not  be  denied  in  a  reply.*  But 
when  the  complaint  simply  sets  out  the  original  con- 
tract, and  the  answer  relies  upon  the  statute,  then  the 
answer  must  be  met  by  a  reply  setting  up  the  facts 
which  imply  the  new  promise.'  A  i*eply  to  an  answer 
of  discharge  in  bankruptcy,  which  seeks  to  avoid  the 
discharge  upon  the  ground  that  tlie  debt  sued  on  was 
created  by  the  fraud  of  the  bankrupt,  must  aver  the 
facts  which  constitute  actual  fraud  involving  inten- 
tional wrong.*  But  it  is  held  in  New  York,  that  an 
answer  of  discharge  in  bankruptcy  may  be  met  by 
proof  of  the  fraud,  and  this  without  serving  a  reply, 
unless  a  reply  has  been  directed  by  the  court  as  pro- 
vided by  the  statute.*  But  where  the  discharge  is 
relied  on  by  the  plaintiff  as  a  bar  to  a  counter-claim  set 
up  by  the  defendant,  it  should  be  pleaded  by  reply.* 
In  an  action  to  determine  adverse  claims  to  real  estate, 
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fche  defendant  haying,  by  answer,  asserted  a  legal  title  in 
himself,  the  plaintilf  may,  in  reply,  plead  facts  showing 
an  equitable  title  in  the  plaintiff  of  such  a  nature  that 
it  should  prevail  over  the  alleged  title  of  the  defendants 
In  an  action  for  divorce  on  the  ground  of  adultery,  an 
answer  setting  up  counter-charges  of  adultery  against 
the  plaintiff,  and  asking  a  divorce  in  favor  of  the  de- 
fendant, is  to  bo  regarded  as  setting  up  a  counter-claim 
requiring  a  reply.*  In  an  action  for  dower,  the  defense 
was  that  a  divorce  had  been  granted  against  the  plaintiff, 
and  it  was  held  that  a  motion  to  compel  a  reply  should 
be  granted.'  In  an  action  to  recover  money  due  under 
a  contract  for  the  purchase  of  land,  the  answer  alleged 
that  the  contract  and  a  deed  of  the  premises  together 
constituted  a  mortgage  given  to  secure  a  usurious  loan, 
and  aslted  that  they  be  declared  void,  and  it  was  held 
that  the  answer  contained  matter  constituting  a  counter- 
claim which  required  a  reply.^®  In  New  Yorlc,  no  reply 
is  required  to  the  defense  of  a  release,  unless  directed 
by  special  order  of  the  court ; "  nor  does  a  defense  of 
set-off  need  a  reply ;  ^^  so  when  an  answer  sets  up  that 
the  plaintiff  is  not  the  real  party  in  interest,  a  reply  is 
not  necessary.'^  In  Wisconsin,  the  defense  of  the  Stat- 
ute of  Limitations  is  not  a  counter-claim,  and  need  not 
be  replied  to ;  '*  so  an  estoppel  in  rebuttal  of  a  defense 
is  provable  without  pleading  it  by  reply  to  the  answer.** 

1  Jaryls  v.  Pike,  11  Abb.  Pr.  N.  S.  398. 

2  Buckingham  v.  Orr,  Colo.  Sup.  Ct.  4  Colo.  L.  R.  88. 

8  Buckingham  v.  Orr,  Colo.  Sup.  Ct.  4  Colo.  L.  R.  88.  And  see 
Hexter  v.  Clifford,  5  Colo.  168  ;  Smith  v  Hall,  19  Cal.  85 ;  Clark  v. 
Atkinson,  2  Smith,  E.  D.  112 ;  Watklus  v.  Stevens,  4  Barb.  168  ;  Cutler 
V.  Wright,  22  N.  Y.  472 ;  Conkey  v.  Barbour,  22  Ind.  196  ;  Woodward 
V.  Sloan,  27  Ohio  St.  596 ;  Clinton  v.  Eddy,  37  How.  Pr.  23 ;  W  Barb.  54  ; 
1  Lans.  61 ;  Williams  v.  Willis,  15  Abb.  Pr.  N.  S.  11. 

4  Hamilton  v.  Reynolds,  88  Ind.  191. 

5  Argall  v.  Jacobs,  87  N.  Y.  110 ;  21  Hun,  114.  And  see  Hun  v. 
Cary,  82  N.  Y.  66 ;  Talcott  v.  Harris,  18  Hun,  567.  Compare  Freund 
V.  Paten,  10  Abb.  N.  C.  311 ;  Welsh  v.  German-American  Bank,  10 
Jones  db  S.  462. 
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6  Baymond  v.  Baker,  66  Barb.  eos. 

7  School  District  v.  Wrabeck,  31  Minn.  77.    And  see  State  v. 
Bachelder,  5  Minn.  178  ;  Walton  v.  Perkins,  28  Minn.  413. 

8  Leslie  v.  Leslie,  U  Abb.  Pr.  N.  S.  311. 

9  Brinkerhoflf  v.  BrinkerhoiT,  8  Abb.  N.  C.  207. 

10  Qeenia  t'.  Keech,  66  Barb.  2iS.    Compare  Westervelt  v.  Ackley, 
2  Htm,  258  ;  62  N.  Y.  505. 

11  Dambmann  v.  Scbultlng,  4  Hun,  60. 

12  American  Dock  etc.  Co.  t'.  Staley,  8  Jones  <&  S.  5%). 

13  Johnson  v.  White,  6  Hun,  587. 

14  Merrlam  r.  Field,  24  Wis.  640. 

15  Gans  v.  Insurance  Co.  43  Wis.  103 ;  Waddle  v.  Morrill,  2n  Wis.  6:l 

I  107.  Waiver  of.— Where  the  facts  alleged  by  way 
of  defense  in  an  answer  are  not  denied  in  the  reply, 
and  the  case  proceeds  to  trial  upon  the  evidence  as  if 
such  facts  were  denied,  without  objection  or  exception, 
the  want  of  a  reply  will  be  deemed  waived.^  An  aflii-m- 
ative  answer,  where  the  case  has  been  tried  without 
a  reply,  will  be  deemed  to  have  been  controverted  on 
the  trial,  in  the  same  manner  as  if  a  reply  in  denial 
had  been  filed ;  *  the  fact  that  there  is  no  reply  in  such 
case  will  not  be  taken  as  an  admission  of  the  new  mat- 
ter in  the  answer,*  and  the  judgment  will  not  be  re- 
versed for  want  of  a  reply.*  So  if  the  parties  go  to 
trial  without  a  reply  to  one  of  several  paragraphs  of 
answer,  all  of  which  are  affirmative,  such  reply  is 
waived,  and  the  defendant  has  the  burden  of  proving 
that  paragraph.*  So,  although  a  counter-claim  is  taken 
to  be  true  unless  replied  to,*  yet  where  an  answer  sets 
up  a  counter-claim  to  which  there  is  no  reply,  and  the 
trial  proceeds  as  if  every  matter  contested  by  the  par- 
ties was  at  issue,  and  no  point  is  raised  that  the  counter- 
claim is  admitted,  it  cannot  be  taken  on  appeal.'^ 

1  state  V.  Williams,  77  Mo.  468 ;  Simmons  v.  Carrier,  63  Mo.  421  ; 
Woodward  v.  Sloan,  27  Ohio  St.  6U2 ;  Lovell  v.  Wentworth,  39  Oiilo  St. 
614 ;  Nooner  v.  Short,  20  Kan.  624:  Bent  v.  Phllbrlck,  16  Kan.  IflO ; 
Hopkins  V.  Cotbran,  17  Kan.  173 ;  Wilson  v.  Fuller,  9  Kan.  l»0 ;  Glbbs 
V.  Dickson,  33  Ark.  107. 

2  Mc  Alister  v.  Howell,  42  Ind.  15, 26. 

3  Henslee  v.  Cannefaz,  49  Mo.  295 ;  Meader  v.  Malcolm,  78  Mc.  550.- 

BooKE  Plead.— 16. 
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4  Woodward  v.  Sloan,  27  Ohio  St.  682.  Although  a  reply  where 
required  was  not  filed,  the  court  should  not  for  that  reason  set  aside 
a  verdict,  but  should  allow  a  reply  to  be  filed  nunc  pro  tunc  to  aid 
the  verdict :  Foley  v.  Alklre,  52  Mo.  317. 

5  Wilcox  V.  Majors,  88  Ind.  203 ;  Bre!dert  v.  KrueRer,  92  Ind.  142. 
And  see  Dodds  v.  Vannoy,  61  Ind.  80 ;  Benoit  t).  Schneider,  47  Ind.  Vk 

6  Randolph  v.  Mayor  etc.  53  How.  Pr.  68 ;  Clinton  v.  Eddy,  87 
How.  Pr.  23  ;  &l  Barb.  54 ;  1  Lans.  61. 

7  Jordon  t;.  Nat.  Shoe  &  Leather  Bank,  74  N.  Y.  467 ;  12  Hun,  512. 

J  108.  In  cases  not  required. — No.  reply  is  required 
under  the  procedure  of  some  of  the  States/  and  the 
statement  of  any  new  matter  in  the  answer,  in  avoid- 
ance or  constituting  a  defense  or  counter-claim,  must, 
on  the  trial,  be  deemed  controverted  by  the  opposite 
party.*'*  This  allows  a  plaintiff,  in  reply  to  such  now 
matter,  to  introduce  on  the  trial  any  evidence  which 
countervails  or  overcomes  it,  as  if  it  were  inserted  in  a 
replication,  and  pleaded  with  all  the  precision  and  full- 
ness which  the  strictest  rules  of  law  ever  required.' 
And  the  same  rule  applies  to  the  answer  to  a  cross* 
complaint.*  So  if  a  reply  is  not  necessary  unless  the 
answer  sets  up  a  counter-claim,  the  plaintiff  may  prove 
any  matter  in  denial  or  avoidance  of  the  answer,  when 
it  sets  up  an  affirmative  defense,  which  is  not  a  counter- 
claim.s  Thus,  in  New  York,  when  the  answer  contains 
only  new  matter  constituting  a  defense  bi/  way  of 
avoidance^  a  reply  put  in  without  the  direction  of  the 
court  is  irregular,  and  should  be  stricken  out ;  ^  it  is 
only  requisite  that  the  complaint  state  facts  sufficient 
to  make  out  a  cause  of  action,  and  if  the  answer  sets  up 
facts  which,  if  true,  would  destroy  that  cause  of  action, 
the  plaintiff  may  meet  them  by  proof  in  rebuttal  or 
avoidance.^  And  when  a  reply  is  not  necessary,  it  can- 
not be  ordered  on  the  plaintiff's  application,  and  the 
defendant  be  compelled  to  receive  it.^  Generally 
speaking,  no  reply  is  necessary  where  the  answer  is 
only  a  general  denial,'  or  where  the  allegations  in  the 
answer  raise  only  the  question  of  the  truth  of  the  alle- 
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Rations  set  forth  in  the  complaint  or  petition. '<>  And 
allegations  in  an  answer  which  are  merely  conclusions 
of  law  need  no  reply .^^  New  matter  which  requires  a  ^ 
reply,  within  the  meaning  of  the  statute,  is  such  mat- 
ter as  must  be  affirmatively  pleaded.'*  A  reply  put  in 
without  necessity  cannot  be  set  aside  for  want  of  verifi- 
cation.^' A  reply  interposed  to  the  original  answer  is 
good  as  a  reply  to  an  amended  answer,  which  only 
adds  matter  not  requiring  a  reply.^*  And  a  reply  to 
an  answer  will  stand  as  the  reply  to  the  answer  to  an 
amended  complaint,  if  so  treated  by  the  parties  at  the 
trial,  without  objection.** 

1  Bee  2 103,  ante. 

2  CaL  Code  Civ.  Proc.  5  462. 

8  Cartlss  v.  Sprague,  49  Cal.  801 ;  Colton  Land  etc.  Co.  v.  Raynor, 
67  Cal.  58S. 

4  Colton  Land  etc.  Co.  v.  Raynor,  67  CaL  588. 

5  jtfetrop.  Life  Ins.  Co.  v.  Meeker,  85  N.  Y.  614 ;  O'Gorman  v. 
Arnoux,63  How.  Pr.  159;  Dillon  v.  Sixth  A  v.  R.  R.  Co.  14  Jones  <ft 
8.  21. 

6  Dillon  V.  Sixth  Av.  R.  R.  Co.  14  Jones  A  8.  21. 

7  Metrop.  Life  Ins.  Co.  v.  Meeker,  85  N.  Y.  614. 

8  McDonald  v.  Davis,  1 N.  Y.  Month.  Law  Bull.  20. 

9  Wilson  V.  Fuller,  9  Kan.  177 ;  Dayton  Ins.  Co.  r.  Kelly.  54  Ohio 
61.  845 ;  Davis  v.  Dycus,  7  Bush,  4  ;  Uhl  v.  Harvey,  78  Ind.  26.  And 
see  Webb  v.  Corbin,  78  Ind.  403. 

10  Ferguson  v.  Tutt,  8  Kan.  370 ;  Netcott  v.  Porter,  19  Kan.  131. 

11  Dunning  v.  .Pond,  5  Minn.  '802.    Compare  Evans  v.  Stone,  80 
Ky.TS. 

12  Nash  V.  City  of  St.  Paul,  11  Minn.  174 ;  Evans  v.  Stone,  80  Ky.  78. 

13  Silliman  v.  Eddy,  8  How.  Pr.  122. 

14  Leslie  v.  Leslie,  11  Abb.  Pr.  N.  S.  811. 

15  Vanghan  v.  Howe,  20  Wis.  497. 

I  109.  Grounds  of  demurrer  to. — The  defendant  may 
demur  to  tlie  reply,  or  to  a  separate  traverse  to  or 
avoidance  of  a  defense  or  counter-claim  contained  in 
the  reply,  on  the  ground  that  it  is  insufficient  in  law 
upon  its  face.^  And  demurrers  to  the  reply  are  to  be 
governed  by  the  rules  prescribed  in  relation  to  de- 
murrers to  complaints  or  petitions,  when  applicable.* 
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At  common  law,  if  the  replication  did  not  support  the 
declaration,  it  was  bad  on  general  demurrer.*  So  it  is 
held  under  the  Code  system  of  pleading,  that  if  the  re- 
ply does  not  support  the  complaint,  by  reason  of 
departure,  the  objection  may  be  tai^en  by  demurrer ;  * 
though  the  contrary  has  also  been  held.^  So  it  was 
formerly  held  in  New  York  that  a  counter-claim,  not 
being  a  defense,  a  reply  to  it  could  not  be  demurred 
to ;  *  but  the  rule  is  now  otherwise  under  the  Code  of 
Civil  Procedure  J  A  denial  by  the  plaintiff  in  his  reply, 
upon  information  and  belief,  of  allegations  in  the  de- 
fendant's answer,  is  insufficient  where  the  facts  set  up 
in  the  answer  are  clearly  within  the  plaintiff 's  knowl- 
edge, as  appears  by  tlie  averments  in  his  complaint, 
and  the  objection  may  be  taken  by  demurrer,  though 
the  question  could  also  be  raised  by  a  motion  to  strike 
out.®  A  reply  containing  irrelevant  matter  was  held  not 
to  be  demurrable  for  insufflciencv,  and  that  sucli  matter 
could  be  reached  only  by  motion.*  In  Missouri,  in  case 
of  a  departure,  the  reply  may  be  stricken  out  on  motion.*^ 

1  See  N.  Y.  Code  cav.  Proc.  }  493  ;  2  Ohio  Rev.  Stats.  ?  5067  ;  Wis. 
Rev.  Stats.  (1878)  {  2663 ;  N.  C.  Code  Civ.  Proc.  }  107.  The  insufficiency 
which  the  Code  makes  aground  of  demurrer  to  a  reply  is  one  of  sub- 
stance, not  of  form:  Flanders  v.  McVIckar,  7  Wis.  372.  And  see 
Brown  v.  Tucker,  Sup.  Ct.  Colo.  1  West  C.  Rep,  489 ;  7  Colo.  30. 

2  See  5?  41,  et  seq.  ante  ;  Wagn.  Mo.  Stats,  p.  1017,  ?  17. 

8   Stems  1'.  Patterson,  14  Johns.  132 ;  Keay  t*.  Goodwin,  16  Masa.  1. 

4  McAvoy  v.  Wright,  26  Ind.  22.  And  see  Wilhlte  v  Hamrick.  92 
Ind.  594;  Haas  v.  Shaw,  91  Ind.  884  ;  Wells  v.  Morrison,  91  Ind.  51  ; 
Laws  V.  Carrier,  2  Cin.  Rep.  80 ;  2  I05,mi<«. 

5  White  V.  Joy,  13  N.  Y.  83.    And  see  Reilly  v.  Rucker,  16  Ind.  308. 

6  Thomas  v.  Loaners'  Bank,  6  Jones  <&  S.  466. 

7  M93. 

8  Fallon  v.  Durant,  8  N.  Y.  Month.  Law  Bull.  13 ;  60  How.  Pr.  178. 

0   Ludington  v.  Slauaon,  6  Jones  &  S.  81. 

10  Magruder  t».  Admire,  4  Mo.  App.  133 ;  Phlllbert  v.  Burch,  4  Mo. 
App.  470.  A  special  paragraph  of  reply,  under  the  Code,  whlcli  does 
not  fully  reply  to  all  the  material  facts  stated  In  the  answer  to  whlcb 
It  is  filled,  is  bad  on  demurrer  for  the  want  of  sufficient  facts ;  but  the 


mere  omission  to  notice  a  preliminary  statement  in  the  answer  will 
not  vitiate  the  reply,  if  it  is  otherwise  a  good  reply  to  the  merits  of 
the  defense  stated  la  such  answer :  Kinsey  v.  State,  \jS  Ind.  35L 
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2  110.  When  it  lieSi  in  general.— The  only  defects  in 
pleading  which  can  be  reached  and  obviated  by  de- 
murrer are  those  specified  in  the  Code  of  the  particular 
State,  and  demurrers  interposed  for  causes  or  defects 
not  therein  enumerated  should  be  overruled.^  Provis- 
ions i-elating  to  demurrers  to  the  answer  vary  to  some 
extent  in  the  Codes  of  the  different  States,  but  generally 
speaking,  where  the  facts  stated  in  an  answer  are  in- 
snfficieut  in  law  to  constitute  a  defense,  counter-claim, 
or  set-off,  the  proper  mode  of  raising  the  question  is  by 
demurrer.  =*  But  the  sufficiency  of  an  answer  as  it 
respects  certainty,  precision,  definiteness,  and  consist- 
ency of  allegation  must,  in  general,  be  taken  advantage 
of  by  motion  and  not  by  demurrer.'  In  New  York,  an 
answ^er  which  sets  up  no  new  matter,  but  merely  denies 
the  allegations  of  the  complaint,  is  not  demurrable, 
however  defective  may  be  the  form  of  the  denials.*  Nor 
is  it  a  ground  of  demurrer,  that  matter  constituting  a 
defense  is  pleaded  as  a  counter-claim.*  It  has,  however, 
beeiifheldin  Kentucky,  that  the  sufficiency  of  an  answer 
which  is  nothing  more  than  a  mere  denial  may  be 
tested  upon  demurrer .«    In  California,  the  plaintiff  may 
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demur  to  the  answer  of  the  defendant,  or  to  one  ^r 
more  of  the  several  defenses  or  counter-claims  set  up  in 
the  answer ;  ^  and  one  of  the  grounds  of  demurrer  is, 
that  the  answer  is  ambiguous,  unintelligible,  or  uncer- 
tain.B  An  answer  is  held  to  be  insufficient  in  the  sense 
of  the  Code  of  that  State,  not  only  where  it  sets  up  a  de- 
fense which  is  groundless  in  law,  but  where  in  the 
mode  of  stating  a  defense,  otherwise  valid,  it  violates 
the  primary  and  essential  rules  of  pleading;'  and, 
therefore,  if  inconsistent  defenses  be  set  up  in  the 
answer,  the  defect  may  in  some  cases  be  reached  by 
demurrer.^®  Since  an  amended  jileading  takes  the  place 
of  and  supersedes  the  original  one,  the  plaintiff  may 
demur  to  an  amended  answer  Just  as  if  it  were  an 
original  one.^^  As  a  general  rule,  where  objections  to 
an  answer  are  based  on  its  alleged  insufficiency  in 
matter  of  substance,  the  objection  ought  to  bo  taken  by 
demurrer ;  ^^  but  a  demurrer  readies  such  defects  only 
as  are  apparent  upon  tho  face  of  the  pleading  to  which 
it  is  directed." 

•  1  See  De  Witt  i».  Swift,  3  How.  Pr.  280 ;  Richards  v.  Edick,  17  Barb, 
281;  Trustees  etc.  v,  OdlIn,8  Ohio  St.  2dS;  Bushey  r.  Reynolds.  31 
Ark.  662 ;  Dunn  v.  Remington,  9  Neb.  82  ;  Aurira  r.  (^obb,  21  Iiid.  482  ; 
Caldwell  V.  Ruddy,  Sup.  Ct.  Idaho,  1  West  C.  Rep.  295. 

2  2  Ohio  Rev.  Stats.  ??  5068, 5069  ;  Ky.  Civ.  Code,  J  121,  subd.  1 ;  Cal. 
Code  Civ.  Proc.  {H-»3,  4J4;  S.  C.  Code  Civ.  Proc.  }  175 ;  N.  C.  Code 
Civ.  Proc.  {  105 ;  Dakota  Code  Civ.  Proc.  }  106  ;  Ind.  Code  Civ.  Proc. 
i  64  ;  Neb.  Code  Civ.  Proc.  {  109 ;  Wis.  Rev.  Stats.  ^  2658 ;  K.  Y.  Code 
Civ.  Proc.  1 494  ;  Orog.  Code  Civ.  Proc.  8  74  ;  Wash.T.  Code  Civ.  Proc. 
«87;Wyom.  Codo  Civ.  Proc.  {  111 ;  Minn.  Code  Civ.  Proc.  {100; 
Campbell  v.  Jones,  25  Minn.  155 ;  Howell  v.  Stewart,  W  Mo.  400. 

3  Bushey  v.  Reynolds,  31  Ark.  657  ,*  Bradley  v.  Parkhnrst.  20  Kan. 
462  ;  Campbell  v.  Taylor,  3  Utah,  325;  Becker  v.  Boon,  61  X.  Y.  317  ; 
First  Nat  Bank  t».  Churcli.  3  Thomp.  A  C.  10;  Flanders  r. 
McVlckar,  7  Wis.  377 ;  Hart  v.  Crawford, 4 1  Ind.  197  ;  State  v.  Newlin, 
69  Ind.  108  ;  Ready  t».  Sommer,  37  Wis.  265 ;  Hutchlngrs  t».  (Jastle,  48  Cal. 
152 ;  ^Phoenix  v.  Lamb,  29  Iowa,  3&i ;  Wright  v.  Williams,  83  Ind. 
421. 

4  Smith  1'.  Greening,  2  Sand.  702 :  Lund  v.  Seamen *s  Sav.  Bank, 
87  Barb.  129  ;  23  How.  Pr.  258  ;  People  v.  Barker,  8  How.  Pr.  258; 
Maretzek  r.  Cauldwell,  2  Robt.  715 ;  19  Abb.  Pr.  :i5.  And  see  Oleson 
t».  Hendricksoii,  12  Iowa,  222  ;  Adkins  v.  Wlsemen,  19  Ind.  90.  But  an 
answer  wliich  professes  to  set  up  now  matter  «s  a  defense,  and  does 
not  state  facts  which  constitute  one,  may  be  demurred  to  for  iusuf • 


187  ^  PEMUBKBB  TO  ANSWER,  J  111 

flciency :  Merritt  i'.  Millard,  5  Bosw.  646 ;  Fabilcotti  v.  Lanuifcz,  8 
Band.  743  ;  White  v.  Drake,  3  Abb.  N.  C.  133. 

5  Walt  V.  Ferguson,  14  Abb.  Pr.  878. 

6  Francis  v.  Francis,  18  Mon.  B.  57 ;  Clark  v,  Flnnell,  16  Mon.  B. 
829,333. 

7  Code  Civ.  Proc.  i  443. 

8  Code  Civ.  Proc.  J  444,  subd.  3. 

9  Kllnk V.Cohen,  13 Cal. 623. 

10  Klink  V.  Cohen ,  13  CaL  623 :  Urldlas  v.  Morrell,  25  Cal.  31.  Other- 
wise  in  Idaho :  Caldwell  v.  Ruddy,  Sup.  Ct.  Idaho,  1  West  C.  Rep. 
295.    And  see  Larimer  v.  Kelley,  lO  Kan.  '^6. 

11  Sands  v.  Calkins,  30  How.  Pr.  1.  And  see  Cox  v.  Caprou,  10  Mo. 
691.    C^ompare  Therasson  v.  Peterson,  22  How.  Pr.  98. 

12  See  Finch  v.  Finch,  lOOhlo  St.  50i ;  Everett  r.  Waymlre,  30  Ohio 
St.  306;  Loomis  v.  Youle,  1  Minn.  175;  Stoutenburg  v.  Lj'brand,  13 
Ohio  St.  228  ;  Otero  v.  Bullard,  3  Cal.  188 ;  McGregor  t>.  McGregor,  21 
Iowa,  441 ;  Taylor  v.  Richards,  9  Bosw.  679. 

13  State  V.  McGarry,  21  Wis.  496 ;  Powers  v.  Ames,  9  Minn.  178 ; 
Mayberry  v.  Kelly,  1  Kan.  116  ;  Jones  v.  Bradford,  25  lud.  305 ;  Borman 
v.  Ames,  9  Minn.  180;  N,  Y.  Code  Civ.  Proc.  H94;  K.  C.  Code  Civ. 
Froc.  2  105 ;  Cragln  v.  Quitman,  22  Hun,  101. 

g  111.  Form  and  snffideacy  of.  ~  In  a  demurrer  to  an 
answer,  on  the  ground  of  Insufficiency,  no  particular 
form  of  demurrer  being  prescribed,  it  is  enougli  to 
allege  generally  that  the  answer  is  insufficient,  and 
under  such  an  allegation  the  plaintiff  may  avail  himself 
of  any  insufficiency  which  goes  to  the  merits  of  the 
answer.^  But  an  answer  is  held  to  be  sufficient  against 
a  general  demurrer,  if  it  puts  the  i)laintiflf  to  the  proof 
of  any  material  averment.*  A  demurrer  must  be 
directed  to  the  whole  of  the  answer,  or  to  a  particular 
and  separate  defense,  and  cannot  be  directed  to  a  part 
of  an  entire  defense,  or  to  certain  lines  thereof .^  It  is 
provided  in  tlie  Codes  of  some  of  the  States,  that  the 
plaiutiif  may  demur  to  one  or  more  of  the  defenses  or 
counter-claims  set  up  in  answer,  and  reply  to  the  residue 
of  the  counter-claims ;  *  and  it  is  held,  that  where  an 
answer  sets  up  two  distinct  defenses,  though  they  be 
not  separately  stated,  the  plaintiff  may  demur  to  one 
and  reply  to  the  other.^  Under  the  Iowa  Code,  a 
demurrer  must  specify  the  grounds  of  objection  to  the 


}  in  BSMUBREB  TO  ANSWER.  188 

pleading,  or  it  will  be  disregarded  by  the  court."  In 
Indiana,  if  the  facts  stated  in  any  paragrapli  of  the 
answer  are  insufficient  to  constitute  a  cause  of  defense, 
the  plaintiff  may  demur  to  it  under  the  rules  prescribed 
for  demurring  to  a  complaint ;  ^  and  a  demurrer  to  an 
answer,  assigning  for  cause  that  "  neither  of  said  para- 
graphs constitutes  any  defense  to  this  action,"  is  held 
to  be  too  general,  and  insufficient  under  tlie  Code,  and 
should  be  overruled.^  A  statutory  cause  of  demurrer 
should  be  assigned.*  In  New  York,  a  demurrer  to  a 
counter-claim,  upon  which  the  defendant  demands  an 
affirmative  judgment,  must  distinctly  specify  the  objec- 
tions to  the  counter-claim,  in  the  same  mode  as  where  a 
demurrer  is  taken  to  a  complaint ;  ^^  and  tlie  objections 
whicli  may  be  thus  interposed  to  the  counter-claim,  are : 
(1)  That  tlie  court  has  not  jurisdiction  of  the  subject 
thereof ;  (2)  that  the  defendant  has  not  legal  capacity 
to  recover  upon  the  same ;  (3)  that  there  is  another 
action  pending  between  the  same  parties,  for  the  same 
cause ;  (4)  that  the  counter-claim  is  not  of  the  charac- 
ter defined  and  specified  in  the  Code  ;  (5)  that  the  coun- 
ter-claim does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  That  several  causes  of  counter-claim 
have  been  improperly  joined  is  a  ground  of  demurrer 
under  the  California  Code."  But  an  improper  ming- 
ling in  one  statement  of  different  grounds  of  defense, 
which  are  capable  of  joinder,  in  the  same  answer,  is  not 
ground  of  demurrer ;  the  remedy  is  by  motion.*' 

1  Anibal  t?.  Hunter,  6  How.  Pr.  255  ;  Hyde  v.  Conrad,  5  How.  Pr. 
112;  Arthur  V.  Brooks,  14  Barb.  o:i3.  And  see  Howland  t).  Kenosha 
Co.  10  Wis.  247.  Compare  Xenla  Branch  Bank  v.  Lee,  7  Abb.  Pr.  872 ; 
3  Bosw.  694. 

2  Buth  V.  Rath,  12  Neb.  594. 

3  Locke  V.  Peters,  Sup.  Ct.  Cal.  2  West  C.  Rep.  725 ;  Cobb  t>. 
Frazee,  4  How.  Pr.  413  ;  Snaith  t».  Brown,  6  How.  Pr.  ;«3.  Compare 
N.  y.  Code  Civ.  Proc.  $  o08.  The  connected  structure  of  a  pleading 
cannot  be  destroyed  or  disjoined  at  the  pleasure  of  the  pleader,  ana 
Its  disconnected  averments  separately  demurred  to:  Herfort  v. 
Cramer,  7  Colo.  483. 
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4  See  Minn.  Cocle  Civ.  Proc.  5  100  ;  N.  C.  Code  Civ.  Proc.  {  105. 

5  Bass  V.  Upton,  1  Minn.  -108. 

6  Iowa  Code,  {  2R49 ;  Traders'  Bank  r.  Alsop.  Sup.  Ct.  Iowa,  19 
N.  W.  Rep.  863 ;  Jones  v.  Brunsklll,  18  Iowa.  130 ;  Allen  v.  Cerro 
Oordo  Co.  34  Iowa,  54  ;  Mlddleton  Suv.  Bank  v.  Dubuque,  15  Iowa, 
3»4 ;  Davenport  v.  Whlsler,  46  Iowa,  287. 

7  Ind.  Code  Civ.  Proc.  ?  100.  See  Clo<!felter  r.  Hulett,  02  Ind.  426 ; 
Rowe  17.  Major,  02  Ind.  206 ;  Wright,  v.  NInple,  03  Ind.  310 ;  Matlock  v. 
Hawkins,  92  Ind.  ^ 

8  Beed  v.  Higgles,  80  Ind.  143 ;  Lane  r.  State,  7  Ind.  423. 

9  Tenbrook  t'.  Brown,  17  Ind.  410;  Thomas  r.  Ooodwlne,  88  Ind. 
459.  The  sufflciency  vt  tho  allegations  of  a  paragraph  of  answer 
pleaded  to  the  whole  complaint  is  properl  v  tested  by  a  demurrer  for 
want  of  sufficient  facts :  State  i\  Is  ewlln,  63  Ind.  108. 

10  N.  Y.  Code  Civ.  Proc.  {  406  ;  Safford  r.  Saedekcr,  67  How.  Pr. 
264. 

11  N.  Y.  Code  av.  Proc.  1 40.'.    Sec  also  2  Ohio  Rev.  Stats.  5  5063. 

12  Cal.  Code  Civ.  Proc.  i  444,  subd.  1. 

13  Akerly  v.  Vilas,  25  Wis.  703.  '  And  see  Sentinel  Co.  v.  Thomson, 
88  Wis.  489  ;  Clark  v.  F^ngworthy,  12  Wis.  441  :  Rlemer  v.  Johnko,  J57 
Wis.  258.  The  question  of  the  sufHciency  of  the  facts  stated  In  a 
coanter-clalm,  to  constitute  a  cause  of  action,  is  not  waived  by  the 
failare  to  demur :  Oossard  v.  Woods,  08  Ind.  195. 

§  112.  Suffloieacy  of  prior  pleadings,  considered  on. — It 
is  a  rule  of  pleading  at  common  law  that,  ui^on  a 
demurrer,  the  court  will  view  the  whole  record  and 
give  judgment  to  the  party  who  thereon  appears  en- 
titled to  it.^  This  rule  is  also  retained  under  the  Code 
system,  though  its  strictness  as  to  form  is  to  some 
extent  relaxed ; '  and  a  demurrer  to  a  later  pleading 
searches  the  record,  and  seizes  upon  tlie  first  error  in 
the  earlier  pleadings,  whether  such  error  was  originally 
objected  to  or  not,'  and  judgment  will  be  given  against 
the  party  whose  pleading  is  first  defective  in  substance.* 
Thus,  upon  the  argument  of  a  demurrer  to  an  answer, 
the  defendant  may  attack  the  complaint  or  petition 
upon  the  ground  that  the  court  has  no  jurisdiction,  or 
that  the  complaint  or  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and  if  it  appears 
that  the  objections  thus  raised  are  well  taken,  the  de- 
fendant will  be  entitled  to  judgment,  notwithstanding 
the  defects  in  the  answer.*    So,  under  a  statute  which 
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makes  a  counter-claim  in  the  answer  a  pleading  to  the 
complaint,  if  the  latter  discloses  want  of  jarisdiction,  or 
fails  to  state  a  cause  of  action,  a  demurrer  to  the  counter- 
claim goes  hack  to  the  complaint.*  So  a  demurrer  to  a 
reply  to  a  cross-petition  reaches  the  cross-petition.' 
And  since  a  bad  reply  is  a  good  enough  reply  to  an  in- 
sufficient answer,  a  demurrer  to  such  reply  ought  to  be 
carried  back  and  sustained  to  such  answer.'  But  the 
rule  that  a  demurrer  reaches  the  first  defective  plead- 
ing is  subject,  under  the  Code  system,  to  the  important 
qualification,  that  it  is  only  an  objection  to  the  juris- 
diction, or  that  the  complaint  or  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  that 
searclics  the  record  upon  a  demurrer  to  the  answer.' 
And  it  is  held  in  Indiana,  that  a  demurrer  to  a  cross- 
complaint  or  counter-claim,  for  the  want  of  sufficient 
facts  therein,  does  not  search  the  record,  as  would  such 
demurrer  to  an  answer,  and  fasten  upon  an  insufficient 
complaint.^® 

1  Wyman  v,  Mitchell,  1  Cowen,  816;  Utica  Ins.  Co.  i'.  Scott,  8 
C-owen,  709 ;  Allen  v.  Crofoot,  7  Cowen,  4fl :  Murdock  v.  Wlntf»r,  1 
Har.  &  G.  471 ;  Salt  Lake  City  Bank  v.  Hendrlckson,  40  N.  J.  L.  52. 

2  Loomls  V.  Youle,  1  Minn.  175.    Bee  8111  v.  Sill,  31  Kan.  24S. 

3  Anthony  v.  Halderraan,  7  Kan.  61 ;  Hunt  v.  Bridge  Co.  11  Kan. 
433  ;  State  v.  Commissioners  etc.  12  Kan.  437  ;  Heizer  v.  Kelly,  73  Ind. 
682  ;  Dorrell  v.  Hannah,  80  Ind.  497 ;  Brown  v.  Tucker,  7  Colo.  ao. 

4  Trott  V.  Sarchett,  10  Ohio  St.  241 ;  Smith  v.  Mnlllken,  2  Minn. 
319  ;  Yoss  V.  De  Freudenrlch,  6  Minn.  95 ;  Eaton  v.  Nortb,  25  Wis.  51-1. 

5  Clay  County  v.  Slmonsen,  1  Dakota,  403  ;  2  Dakota,  112 :  Pino  v, 
Beckwith,  1  New  Mexico,  19 ;  People  v.  Booth, :«  N.  Y.  397 ;  Pardo  v. 
Osgood,  2  Abb.  Pr.  N.  8.  365 ;  Matthews  v,  Steltz,  5  Civ.  Proc.  R.  »«  ; 
Morey  v.  Ford,  82  Hun,  446 ;  Petersen  v.  Swan,  18  Jones  <&  8. 46 ;  Scott 
V.  State,  89  Ind.  368  ;  Kretsch  r.  Helm,  45  Ind.  438  ;  Lytlo  v.  Lytle,  37 
Ind.  281 ;  Menifee  v.  Clark,  .35  Ind.  804. 

•     6   Lawev.  Hydo,  SOWis.  W5. 

7  Hillier  v.  Stewart,  26  Ohio  St.  652. 

8  Wllhlte  V.  Hamrick,  92  Ind.  604  ;  Brown  r.  Tuclcer,  7  Colo.  80. 
And  see  Reed  v.  Hlggins,  86  Ind.  143  ;  Hancock  r.  Fleming,  85  Ind. 
671 ;  ^tna  Ins.  Co.  v.  Baker,  71  Ind.  102 ;  Standley  v.  Northw.  Mut, 
Life  Ins.  Co.  95  Ind.  2»l ;  Halllday  v.  Noblo,  1  Barb.  VS. 

9  Stratton  v.  Allen,  7  Minn.  502 ;  Eaton  v.  Xorth,  25  Wis.  514  ; 
Perso!!  r.  Drew,  19  Wis.  226 ;  Lawton  v.  Howe,  14  Wis.  241.  See  Morey 
V.  Ford,  32  Hun,  446. 


191  DEMUBBER  TO  ANSIVER.  J  118 

10  B&rdwin  V.  'Fagaxi,  83  Ind.  447 ;  Anderson  Build,  etc.  Assoc,  v. 
Thompson,  flS  Ind.  40i>5.  So  a  demurrer  to  an  answer,  which  assigns 
no  cause,  raises  no  qaestion  whatever,  and  cannot  be  carried  bacic 
and  sustained  to  the  complaint :  Hessin  t*.  Heck,  8S  Ind.  449. 

§  118.  Oxie  good  defeoBe. — It  is  an  established  princi- 
ple, that  a  pleading  which  states  facts  entitling  the 
pleader  to  some  relief,  although  not  to  all  demanded,  is 
sufficient  on  demurrer.^  Thus;  a  complaint  or  counter- 
claim which  states  facts  showing  that  the  pleader  is  en- 
titled to  some  relief  will  repel  a  demurrer.^  So,  where 
it  is  objected  that  an  answer  does  not  contain  facts 
sufficient  to  constitute  a  defense,  if  the  answer  contains 
any  defense,  the  objection  will  be  overruled.'  Or,  if  a 
general  demurrer  is  filed  to  an  answer  containing 
several  paragraphs,  the  demurrer  should  be  overruled 
if  any  one  paragraph  presents  a  good  defense;^  the 
court  must  pass  upon  the  demurrer  as  an  entirety,  and 
cannot  overrule  it  as  to  one  paragraph  and  sustain  it  as 
to  another,*  And  a  general  demurrer,  for  want  of  facts 
sufficient  to  constitute  a  valid  defense,  will  not  be  sus- 
tained when  the  facts  in  the  answer,  if  well  stated,  would 
constitute  a  sufficient  defense;^  it  is  the  office  of  a 
motion,  and  not  of  a  demurrer,  to  make  a  pleading 
more  definite  and  certain^  So  a  general  demurrer  to 
an  answer,  which  contains  new  matter  and  a  specific 
denial  of  certain  allegations  of  the  complaint  or  petition, 
should  be  overruled,  if  the  allegations  denied  are 
material  to  the  plaintiff's  right  to  recover.^  So  an  an- 
swer, however  defective  it  may  be,  is  not  demurrable, 
if  the  pleading  it  answers  is  radically  insufficient  to  call 
for  any  answer  whatever.*  The  rule  is,  that  a  bad 
answer  is  good  enough  for  a  bad  complaint,  and  the 
overruling  of  a  demurrer  thereto  is  not  available  error.i<> 
But  it  is  held  in  Indiana,  that  where  the  general  denial 
is  pleaded,  there  is  no  available  error  in  sustaining  a 
demurrer  to  an  additional  paragraph,  which  avers  no 
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fact  not  admissible  under  the  general  denial."    And 
where  a  demurrer   is   sustained  to   a   paragraph    of 
answer,  and  it  appears  that  all  the  material  facts  alleged 
therein    could   have   been  given  in   evidence   under 
another  paragraph  of  answer,  which  remains  in  tlie 
record,  tlie  error  in  sustaining  such  demurrer,  if  it  be 
an  error,  is  harmless,  and  "will  not  authorize  the  reversal 
of  the  judgment."    If  a  paragraph  of  answer  is  ad- 
dressed and  limited  to  ax)art  only  of  the  complaint,  and 
to  tliat  portion  constitutes  a  good  defense,  there  is  no 
error  in  overruling  a  demurrer  to  such  partial  answer." 
Where  an  agreement  to  arbitrate  was  pleaded  in  abate- 
ment of  an  action,  the  sustaining  of  a  demurrer  thereto 
upon  insufficient  grounds  stated,  if  error  at  all,  was 
held  to  be  error  without  prejudice,  it  appearing  that  the 
agreement  was,  for  another  reason,  not  binding  between 
the  parties."    In  an  action  upon  two  promissory  notes, 
an  answer  purporting  to  bar  the  action,  wliich  at  most 
only  alleges  matter  in  defense  of  one  of  the  notes,  is  in- 
sufficient on  demurrer.'*    Grenerally  speaking,  a  defense 
which  is  inartificially  drawn,  and  which  commingles 
denials  and  new  matter,  is  not,  for  that  reason,  to  be 
held  bad  on  demurrer  if,  by  a  liberal  construction,  its 
allegations  constitute  a  defense ;  '^  and  the  sustaining  of 
a  general  demurrer  to  the  whole  division  of  an  answer, 
if  some  of  the  grounds  of  defense  therein  set  forth  are 
well  stated,  is  erroneous." 

1  See  Stuyvesant  v.  Mayor  etc.  11  PaUre,  415  :  Wheeler  t*.  Conn. 
Mut  Life  Ins.  Co.  82  X.  Y.  o4Z ;  Crecellus  v.  Mann,  84  Ind.  147 ; 
2  44,  ante. 

2  Teal  v.  Spangler,  72  Ind.  380 ;  Bayless  v.  Glenn,  72  Ind.  5  ; 
Crecellus  v.  M!ann,  84  Ind.  147 ;  Hyde  v.  Supervisors,  43  Wis.  129  ; 
Potter  V.  Hussey,  1  Utah,  249 ;  Casslay  v.  Cassldy,  63  Cal.  352. 

3  Caldwell  v.  Ruddy,  Sup.  Ct.  Idaho,  1  West  C.  Rep.  295  ;  Everett 
V.  Waymlre.  TO  Ohio  St.  308  ;  State  v.  Williams,  8  Tex.  255 ;  Armstrongr 
V.  Hinds,  9  Minn.  356 ;  First  Nat.  Bank  v.  How,  28  Minn.  150. 

4  ^tunn  t;.  Taalman,  1  Kan.  254  ;  B/noe  v,  Behedtrt,  81  Ark.  301 ; 
Gregory  v.  Gregory,  89  Ind.  345 ;  Nichols  v.  Nichols,  86  lud.  433 ; 
Roberts  v.  Johounas,  41  Wis.  616. 
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5  Archer  v.  Kat.  Ins.  Co.  2  Busb,  228. 

6  livorctt  V.  Waymlro,  30  Ohio  St.  308, 

7  Everett  v.  Waymlre,  30  Ohio  St.  908  j  Tnlon  Bank  r.  Bell,  14' 
Ohio  St  200 ;  Simpson  v.  Frather,  5  Oreg.  86 ;  Koons  v.  Carney,  87 
Ind.  34  ;  Cont.  Life  Ins.  Co.  v.  Houser,  89  Ind.  258 ;  Terrell  v.  Butter- 
ileld,  92  Ind.  1 ;  WUliamsou  v.  Yingllnsr,  tK)  lud.  42. 

8  Mansfield  etc.  IL  B.  Co.  v.  fiall,  26  Ohio  St  Sia 

9  Allen  v.  Malcolm,  12  Abb.  Pr.  K.  S.  S.'JS. 

10  State  V.  Emmons,  83  Ind.  279» 

11  Phillip  V.  Aurora  Lodge,  87  Incl.  505  J  State  v.  Boche,  94  Ind.  372 ; 
Flora  V.  Clfne,  89  Ind.  208 ;  Hamilton  v.  Browning,  94  Ind.  242  ;  West 
V.  West,  89  ind.  529.  And  see  Searqy  t».  State,  D3  Ind.  636 ;  Eve  v. 
I«oi!iis,  91  Iud.r457 ;  Aowe  «.  Mt^or,  92  f  nd.  206 ;  Brown  t>.  Harrison,  03 
Ind.  142.  * 

12  Darrell  v.  Hllllgoss  etc.  Gravel  Road  Co.  90  Ind.  284.  And  see 
Moore  t>.  Boyd,  05  Ind.  1'^ ;  Cannon  i.>.  Kreipe,  14  Kan.  324. 

13  Mattock  v.  Hawklnn,  92  Ind.  223. 

14  ChUds  V.  Bobbins,  61  Iowa,  109. 

15  Downey  v.  Lee,  88  Ind.  260.  And  see  Traster  r.  Shelson,  29  Ind. 
06 ;  Richardson  v.  Hickman,  22  Ind.  244  ;  Foster  v.  Hazen,  12  Barb,  oil 

16  Rice  V,  O^Connor,  lO  Abb.  Pr.  301.  And  see  Bishop  v.  Edraiston, 
16  Abb.  Pr.  466 ;  Otero  v.  Ballard,  3  Cal.  188. 

17  Zi^ple  V,  Rnsh,  23  lowa,  99. 

2  114.  Where  oouater-elaim  is  interposed. — A  counter- 
claim to  be  available  to  a  party,  must  afford  to  him 
protection  in  some  way  against  the  plaintiff's  demand 
for  judgment,  either  in  whole  or  in  part.^  It  must 
consist  in  a  set-off  or  a  claim  by  way  of  recoupment, 
or  be  in  some  way  connected  with  th6  subject  of  the 
action  stated  in  the  complaint  or  petition ;  ^  and  an 
answer  which  does  not  meet  these  requirements  is  in- 
sufficient and  subject  to  demurrer,  whether  regarded 
as  a  defense  or  a  counter-^laim.'  If  the  cause  of  action 
stated  as  a  counter-claim  be  such  that  an  action  upon 
it  could  not  be  maintained  by  the  defendant  alone 
against  the  plaintiff  alone,  then  it  is  not  the  subject  of 
a  counter-claim,  and  the  question  whether  it  is  such  a 
cause  of  action  is  properly  raised  by  demurrer.*  And 
where  the  only  ground  of  demurrer  to  an  answer 
allowed  by  the  statute  is  that  it  does  not  contain  a  de- 
fense or  counter-claim,  the  objection  to  a  counter -claim, 
BooNk  Plkad.— 17. 
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that  it  cannot  be  determined  without  the  presence  of 
•other  parties,  may  be  raised  upon  such  ground.^  But 
.under  such  a  provision  of  the  statute,  the  ground  that, 
in  a  counter-claim,  two  causes  of  action  are  improperly 
tunited,  is  untenable  as  ground  for  demurrer.*  Joining 
.them  in  the  same  statement,  instead  of  stating  them 
.separately,  is  properly  remedied  by  motion,  and  not 
by  demurrer ;  ^  and  if  a  counterclaim  contains  irrele- 
vant, redundant,  or  indefinite  matter,  the  remedy  is  by 
imotion,  not  dem'urrer.* 

1  Prouty  V.  Eaton.  41  Barb.  400 ;  Leavenworth  v.  Packer,  52  Barb. 
137  ;  Barnes  v.  McMumus,  78  Mo.  2G9. 

2  Mattoon  v.  Baker,  24  How.  Pr.  827  ;  Clinton  v.  Ertdy,  87  How. 
Pr.  23 :  bi  Barb.  54  ;  1  Lahb.  «1  ;  Vassear  v.  Livingston,  4  Duer,  285 ;  I3 
.N.  Y.  230. 

8  Mattoon  v  Baker,  24  How.  Pr.  829 ;  Walker  v.  Jolinson, 28  Minn. 
147;  Hammond  v.  Terry,  8  Laus.  186.  And  see  Collins  v,  fciuan,  7 
JRobt.  W  ;  Westervelt  v.  Ackey,  2  Hun,  258  ;  62  X,  Yi  505. 

4  Campbell  v.  Jones,  25  Minn.  155.  See  Cragin  v.  Lovell,  88  N.  V. 
258 ;  Garrett  v.  Love,  89  N.  C.  205. 

6  Campbell  v.  Jones,  25  Minn.  155.  And  see  Nat.  State  Bank  v. 
Boylan,  2  Abb.  N.  C.  216. 

6  Campbell  v.  Jones,  25  Minn.  155.  Under  the  California  practice, 
demurrer  will  lie  upon  tbe  ground  that  several  causes  of  counter- 
•claim  have  been  improperly  joined:  Cal.  Code  Civ.  Proc.  {  444. 
«ubd.  1. 

7  Campbell  v.  Jones,  23  Minn.  165. 

8  Currie  v.  Cowles,  6  Bosw.  452  ;  Mattoon  v.  Baker,  24  How.  Pr. 

829. 

J  115.  Infltanoei  of,  inBtained. — To  a  defense  insuffi- 
ciently pleaded  in  the  same  paragraph  with  matter  well 
pleaded ;  ^  to  an  answer  professing  to  set  up  new  matter, 
isut  not  stating  facts  sufficient  to  constitute  a  defense;'' 
to  Bn  answer  whicli,  conceding  its  truth,  is  still  insuffi- 
cient to  entitle  the  defendant  to  judgment,  because  of 
theiomission  to  plead  other  facts  necessary  to  be  proved 
by  him ;  ^  to  an  answer  pleading  a  misjoinder  of  plaint- 
iffs, apparent  upon  the  face  of  the  complaint ;  ^  to  an 
answer  deficient  in  matter  of  substance,  as  by  pleading 
the^ueral  issue,  when  it  should'  state  the  grtmnds  of 
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defense;     or  where  special  denials  are  substantially 
embraced    in   the    general   denial    pleaded ;  ^   to    an 
answer  that  the  defendant  was  civilly  dead;^  to  an 
answer  in  an  action  for  assault,  setting  up  that  the  par- 
ties are  citizens  of  a  foreign  country,  and  that  the  acts* 
complained  of  occurred  there ; « to  an  answer  of  estoppel 
which  fails  to  show  that  the  plaintiff  had  knowledge  of 
the  facts  constituting  the  estoppel,  and  which  does  show 
that  the  defendant  had  knowledge,- or  the  means  of 
knowledge,  of  all  such  facts ; '  to  an  answer  in  bar  of 
the  whole  action  upon  a  bond,  insufficient  as  to  one 
of  the  breaches  assigned ;  *®  to  an  answer  whose  denial 
of  "knowledge  or  information  sufficient,'*  etc.,  is  eva- 
sive and  improper ;  '^  to  an  answer  by  a  surety  on  a 
promissory  note,  that  the  principal  had  delivered  it  in 
violation  of  an  agreement  made  between  them,  that  the 
latter  would  procure   an  additional   surety,  but  not 
alleging  notice  of  such  agreement  by  the  payee ;  ^^  in  a 
suit  against  partners  upon  a  promissory  note  by  the 
payee,  to  an  answeri  by  one  that  his  co-partner,  without 
his  consent,  executed  the  note  in  the  firm  name,  of 
which  the  plaintiff,  at  the  time,  had  notice  ;'5  to  an 
answer  filed  to  the  entire  complaint,  but  only  answer- 
ing a  part  thereof ;  *•*  to  an  answer  by  way  of  set-oft", 
which  does  not  show  that  the  defendant  held  the  claim 
which  he  offers  to  set-off  at  the  time  the  suit  was  com- 
menced ;'s  in  a  suit  upon  a  note  and  mortgage  made  to 
a  foreign  corporation  for  a  loan  of  money,  to  an  answer 
in  abatement,  that  the  corporation  had  not  complied 
with  the  conditions  of  the  statute  imposing  certain 
duties  on  such  corporations,  before  transacting  business 
in  the  State,  it  not   appearing  where   the  loan  was 
made ;  '*  to  an  answer  where  it  shows  a  defense  which 
is  void  under  the  statute  of  frauds  ;^'  to  a  separate  claim 
in  an  answer,  setting  forth  *Hhat  if  said  promissory 
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note  was  executed  as  charged  in  said  petition,  it  was 
.  executed  beyond  the-  limits  of  the  State,*'  as  setting 
forth  no  defense  to  an  action  on  a  promissory  note ;  *• 
to  a  plea,  on  the  ground  tliat  it  consists  of  matter  of  evi- 
dence or  argument,  and  is  neither  in  denial  nor  in  con- 
fession and  avoidance^'  Where  each  defense  set  forth 
in  an  answer  is  required  to  be  stated  in  a  separate  para- 
gi*aph  and  numbered,  an  answer  not  so  separating 
distinct  defenses  is  demurrable,  but  the  demun-er 
must  go  to  the  whole  answer,  and  not  to  a  part.*> 
Where  the  general  issue  was  pleaded,  and  special  pleas 
were  also  interposed  setting  up  a  defense  available 
under  tlie  general  issue,  the  sustaining  of  a  demurrer 
to  the  special  pleas  was  held  to  be  no  ground  for  re- 
versal.'^ A  defense  merely  alleging  that  the  plaintiff  is 
not  the  real  party  in  interest  is  demurrable,  because  it 
attempts  to  set  up  new  matter  which  could  not  be 
proved  unless  specially  pleaded,  and  states  no  fact,  but 
only  a  conclusion  of  law.22 

1  WilllaiuB  V.  L&uKtoM,  15  Mod.  B.  566. 

2  Fnbricotti  i>.  Launltz,  3  Sand.  743;  Merrltt  v.  Millard,  5  Bosw. 
645  ;  Childs  v.  Griswold,  15  Iowa,  438.  And  see  Smith  v.  Ureeuiii,  2 
Sand.  701. 

.    3  NicoIIi;.  Fasb,59Barb.275. 

4  Fetree  v.  Lansing,  66  Barb.  857. 

5  Finch  V.  Finch,  10  Ohio  St  SOL 

6  Ensey  v.  Cleveland  R.  R.  Co.  10  Ind.  178. 

7  Freeman  v.  Franlc,  10  Abb.  Pr.  370. 

8  De  Witt  V.  Buchanan,  64  Barb.  81. 

9  Buck  t\  Milford,  90  Ind.  291.  And  see  Robbing  v.  Magee,  76  Ind. 
381  ;  Lash  v.  Reudell,  72  Ind.  475. 

10  State  t>.  Roche,  94  Ind.  372.    And  aee  Frazee  v.  Frazee,  70  Ind. 

411. 

11  State  V.  McGarry,  21  Wis.  496. 

12  Whltcomb  V.  Miller,  90  Ind.  384. 

13  Moffltt  V.  Roche,  92  Ind.  96. 

14  Franklin  Life  Ins.  Co.  v.  Dehority, A9  Ind.  347 ;  Hancock  r.  Flem- 
ing, 85  Ind.  571. 

15  nrejJTory  v.  Gregory,  80  Ind.  345.    And  see  Welborn  v.  Coon.  57 
Ind.  270  ;  Harris  v.  Rivers,  53  Ind.  216. 
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16  Finch  V.  Travellers'  Ins.  Co.  87  Ind.  802.  And  see  Wood  v.  Cald- 
well, 54  Ind.  270  ;  23  Am.  Rep.  641 ;  Daly  v.  Nat  Life  Ins.  Co.  04  Ind.  1. 

17  Gal  way  v.  Shields,  1  Mo.  App.  546.  A  plea  which  sets  forth  a  con- 
tract for  the  conveyance  of  land  was  held  good  on  demurrer,  though 
it  did  not  aver  that  the  contract  was  in  writing,  it  not  appearing  in 
the  plea  that  it  was  not  in  writing :  Tucker  v.  Edwards,  7  Colo.  :!09. 
ALiid  see  Sweetland  v.  Barrett,  4  Mont.  217. 

18  Munn  t>.  Taulman,  1  Kan.  254. 

19  Davenport  etc.  Co.  v.  Davenport,  15  Iowa,  6.  And  see  Gerber  r. 
Friday,  87  Ind.  866. 

20  People  V.  Weber,  Dist.  Ct.  Colo.  3  Colo.  L.  R.  62. 

21  Colorado  Cent.  R.  R.  Co.  t\  Molandin,  4  Colo.  IW ;  Colorado 
Cent  R.  R.  Co.  %f.  Blake,  3  Colo.  417. 

22  White  V.  Drake,  3  Abb.  N.  C.  133 ;  Savage  v.  Fire  Ins.  Co.  4  Bosw. 
15,16. 

^  116.  When  it  will  not  lie.  — Generally  speaking,  if 
the  facts  stated  in  an  answer  constitute  a  valid  and 
sufficient  defense,  a  demurrer  will  not  lie.*  A  demur- 
rer will  not  lie  because  of  argumentativeness  or  sur- 
plusage ;  2  nor  because  the  allegations  of  an  answer  are 
hypothetical ;  *  nor  to  the  want  of  verity  in  the  allega- 
tions of  an  answer ;  *  nor  because  of  mere  uncertainlv 
and  want  of  precision  in  the  statement  of  a  defense, 
where  the  meaning  cannot  be  mistaken  ;  *  nor  can  the 
objection  that  an' answer  contains  ineoncdstent  defenses 
be  made  by  demurrer.*  So  where  facts  constituting  a 
defense  are  stated  in  a  pleading  as  matter  of  belief 
only,  and  not  positively,  an  objection  to  this  ii^ode  of 
statement  cannot  be  raised  by  demurrer.'  An  allega- 
tion in  the  answer,  that  the  right  of  action  is  in  a  re- 
ceiver named,  and  not  in  the  plaintiff,  is  a  proper 
defense,  and  is  not  demurrable.^  So  where  the  facts 
alleged  in  the  answer  are  sufficient  to  entitle  the 
defendant  to  a  recoupment  of  his  damages,  even  if  they 
are  obscurely  or  vaguely  set  forth,  the  answer  is  not 
for  that  reason  demurrable.*  So  an  answer  to  an 
action  for  seizing  property  under  an  attachment,  that 
the  suit  in  which  the  attachment  was  issued  is  still 
pending,  is  not  demurrable,  though  the  complaint  in 
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the  attachment  suit  was  dismissed,  if  an  appeal  there- 
from is  pending  undeterminedJ^  An  answer  contain- 
ing irrelevant  matter  is  not  bad  on  demurrer,  if  there 
be  alleged  in  it  sufficient  to  constitute  a  valid  defense 
to  the  action. 1^  And  if  it  be  a  ground  of  demurrer  at 
all  that  statements  contained  in  an  answer  are  irrele- 
vant, and  have  nothing  to  do  with  the  matters  alleged 
in  the  complaint,  such  statements  must  be  pointed  out 
specifically ; "  a  demurrer  to  **  so  much  of  the  answer 
as  sets  up  the  special  contract  ^*  is  not  sufficiently  spe- 
cific, and  will  not  be  received."  A  denial  of  "all  ma- 
terial allegations  'Ms  an  answer  good  on  demurrer,  but 
it  may  be  made  more  definite  on  motion.^^  And  the 
objection  that  the  defendant  has  answered  by  denying 
knowledge  or  information  sufficient  to  form  a  belief, 
where  the  facts  alleged  in  the  complaint,  if  true,  must 
necessarily  be  known  to  him,  cannot  be  made  by 
demurrer  to  the  answer,  and  can  be  urged  on  motion 
only.** 

1  Bishop  V.  Edmlston,  16  Abb.  Pr.  466;  Loomls  v.  Youle,  1  Minn.  ITS. 

2  School  District  v.  Pratt,  17  Iowa.  10;  Campbell  v.  Taylor,  3 
Utah,  323 ;  Roeder  v.  Ormsby,  13  Abb.  Pr.  334 ;  Judah  t\  Vlncennes 
University,  23  Ind.  273  ;  Isaacs  v.  Skrainka,  13  Mo.  App.  593.  But  no 
available  error  is  committed  In  sustainiiiK  a  demurrer  to  an  argu- 
mentative denial,  when  the  general  denial  Is  on  file :  Hoke  v,  Apple- 
gate,  88  Ind.  530. 

3  Taylor  v.  Richards,  9  Bosw.  679. 

4  McGregor  v.  McGregor,  21  Iowa,  441. 

5  Brookvilie  etc.  Turnp.  Co.jv.  Pumphrey,  59  Ind.  78 ;  26  Am.  Rep. 
76  ;  Koous  v.  Carney,  87  Ind.  M. 

6  Caldwell  v.  Ruddy,  Sup.  Ct.  Idaho,  1  West  C.  Rep.  295 :  Lari- 
mer V.  Kelley,  10  Kan.  298.  But  see  Uridlas  v.  Morrell,  25  Cal.  31; 
Tucker  v.  Edwards,  Sup.  C^.  Colo.  3  Paclf.  L.  Rep.  238. 

7  Stouteuburg  v.  Lybrand,  13  Ohio  St.  228. 

8  Townsend  v.  Norris,  2  N.  Y.  Week.  Dig.  433. 

9  Hammond  v.  Earle,  58  How.  Pr.  426. 

10  Peck  V.  Hotchkiss,  52  How.  Pr.  226. 

11  Watson  V.  Husson,  1  Duer,  242.  And  see  Dovan  v.  DInsmore, 
33  Barb.  86  ;  20  How.  Pr.  603. 

12  Ormsby  v.  U.  P.  Rallw.  Co.  U.  S.  Cir.  Ct.  1  Colo.  L.  B.  117.  And 
see  Jones  v.  Brunskill,  18  Iowa,  129;  Babbitt  v.  Walters,  3  Iowa,  564 ; 
McDauiel  v.  Yuba,  14  Cal.  444. 
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13  Ormsby  v.  U.  P.  Railw.  Co.  U.  S.  Cir.  Ct.  1  Colo.  L,  R.  117. 

14  Lewis  V.  Coulter,  10  Ohio  St.  451. 

15  Ketch nm  v.  Zereipa,,  1  Smith,  E.  D.  553. 

§  117.  Effect  of. — A  demurrer  to  an  answer  brings  the 
-whole  record  before  the  court,  and  the  court  should 
render  judgment  on  the  demurrer  against  the  paity 
committing  the  first  material  error  in  his  pleading.^  If, 
on  a  demurrer  to  the  answer,  the  complaint  fails  to  state 
a  cause  of  action,  or  shows  that  the  court  has  no  juris- 
diction to  render  the  relief  sought,  judgment  siiould  be 
rendered  for  the  defendant.*  And  it  seems  that,  upon 
demurrer  to  the  answer,  the  court  will  consider  the  suf- 
ficiency of  the  complaint,  although  a  prior  demurrer 
interposed  by  the  defendant  to  substantially  the  same 
complaint  had  been  overruled,  and  no  appeal  taken.* 
But  demurrers  to  answers  in  abatement  do  not  reach 
back  to  the  complaint.*  If,  on  the  argument,  a  demurrer 
to  the  answer  is  sustained,  it  is  almost  a  matter  of  course 
to  allow  the  defendant  to  serve  an  amended  v  answer, 
upon  such  terms  as  are  just.^  Where  the  court  sus- 
tained a  demurrer  to  part  of  an  answer,  and  the  defend- 
ant filed  an  amended  answer  which  was  also  demurred 
to,  it  was  lield,  that  on  the  second  demurrer  the  defend- 
ant must  stand  by  his  amended  answer,  which  could 
not  be  aided  by  the  parts  of  the  first  answer  which  were 
not  demurred  to.*  On  a  demurrer  to  an  entire  defense, 
it  is  error  to  sustain  it  as  to  part  of  the  defense,  and  to 
strike  out  the  remainder  J  But  when  an  answer  sets  up 
several  distinct  defenses  on  demurrer,  part  may  be 
hold  good  and  the  others  bad.*  On  overruling  a  de- 
murrer to  an  answer  which  does  not  go  in  bar  of  the 
whole  cause  of  action,  at  most  there  should  only  be  d.n 
interlocutory  judgment,  simply  overruling  tlio  de- 
murrer, to  stand  upon  the  record  till  the  trial  of  all  the 
issues,  when  final  judgment  on  the  whole  case  should 
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be  entered  .•  And  upon  overruling  a  demurrer  to  a  coun- 
ter-claim, no  judgment  should  be  entered  until  all  the 
issues  are  disposed  of.^°  Upon  overruling  a  demurrer 
to  the  answer,  and  the  subsequent  hearing  of  tt^e  cause 
upon  the  issues  joined,  the  plaintiff  is  not  concluded 
from  showing  the  true  and  exact  rights  of  the  parties.*^ 
But  a  pleading  interposed  after  demurrer  overruled  is  a  ' , 
waiver  of  the  demurrer,*^  and  the  party  pleading  over 
cannot  avail  himself  of  any  error  in  the  ruling  of  the 
court  upon  the  demurrer.^'  And  where  it  appears  by 
the  record  that  a  pleading  was  found  to  be  untrue,  on 
appeal  the  court  will  not  consider  whether  there  was 
error  in  overruling  a  demurrer  to  it."  But  when  an 
answer  is  held  bad  on  demurrer,  the  defendant  does 
not  waive  his  exceptions  to  the  rulings  on  the  demurrer 
by  amending  his  answer,  so  as  to  set  up  new  defenses, 
but  such  waiver  follows  only  where  the  amendment  is 
designed  to  supply  an  omission,  or  cure  a  defect,  pointed 
out  by  the  demurrer.*^  By  voluntarily  replying  to  a 
paragraph  of  answer,  while  a  demurrer  is  pending 
thereto,  the  demurrer  is  waived.***  In  the  trial  of  an 
issue  of  law  raised  upon  demurrer  to  an  answer,  it  is 
not  necessary  for  the  court  to  find,  in  its  decision,  the 
facts  admitted  in  the  pleading.*^  Under  the  practice 
in  Texas,  the  effect  of  a  general  demurrer  is  to  put  in 
question  the  sufficiency  of  the  facts  alleged,  not  the 
manner  of  stating  such  facts.^^ 

1  Trott  r.  Sarchett,  10  Ohio  St  241 ;  Babb  v.  Mackey,  10  Wis.  871 ; 
Martin  v.  McDonald,  14  M.ou.  B.  544  ;  Bank  of  State  i'.  Lockwood,  16 
Ind.  306 ;  Brown  v.  Tucker,  7  Colo.  J«.    And  see  ^  112,  wUe. 

2  Lawton  v.  Howe,  14  Wis.  241 ;  Person  r.  Drew,  19  Wis.  226 ;  Lock> 
wood  V.  Blgelow,  11  Minn.  113 ;  Scott  v.  State.  89  Ind.  H&i ;  People  v. 
Booth,  32  2^.  Y.  397.    And  see  Morey  v.  Ford,  32  Hun,  446. 

3  Parsons  v.  Hayes,  14  Abb.  BT.  C.  419. 

4  Price  V.  Grand  Rapids  etc.  R.  R.  Co,  18  Ind.  137 ;  Ewen  i».  Has 
sey,  23ItKl.  395. 

5  See  N.  Y.  Code  Civ.  Proc.  i  497 ;  Cooper  v.  Jones,  4  Sand.  «W» ; 
White  t'.  Mayor  etc.  6  Abb.  Pr.  322 ;  14  How.  Pr.  495w    After  a  de- 
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marrer  is  sustained  to  an  answer  the  defendant  Is  practleallj  oat  of 
the  case,  and  his  objections  to  the  subsequent  proceedings  cannot 
be  considered :  Ramsey  v.  Flournoy,  56  Cuf.  260. 

C   Becker  v.  Sandusky  etc.  Bank,  1  Minn.  311. 

7  Armstrong  v.  Hinds,  D  Minn.  806. 

8  Skinner  v.  Chicago  etc  B.  B.  Co.  12  Iowa,  191. 

9  Brevoort  v,  Brevoort,  8  Jones  A  S.  211.  See  Murpli y  v.  Allerton, 
7  Hon,  65a 

10  Buoking  V.  Hauselt,  0  Hun,  6.% 

11  Standlsh  v.  Dow,  21  Iowa,  363. 

12  Green  v.  Taney,  Snp.  Ct.  Colo.  8  Padf.  L.  Rep.  428 ;  Potty  v.  Tms- 
tees  etc.  85  Ind.  278  ;  Tootle  v.  Phonex  Ins.  Co.  62  Iowa,  362  ;  Dorring- 
ton  V.  Mlnnlck,  15  Neb.  307. 

13  Young  V.  Martin,  3  Utah,  484.    And  see  {     tCUUe. 

14  State  eta  v.  Julian,  93  Ind.  292 ;  Bartlett  v.  Pittsburgh  etc.  Rail- 
way Co.  94  Ind.  281. 

15  Ingham  v.  Dudley,  60  Iowa,  16.  See  Dickson  v.  Rose,  87  Ind.  103. 
Where  a  demurrer  was  Interposed  to  a  counter-claim  as  set  up  in 
one  paragraph  of  the  answer,  It  was  held  that  the  defendant  did  not 
waive  bis  exception  to  the  ruling  by  afterwards  filing  an  amend- 
ment to  another  paragraph  of  his  answer,  in  which  amendment  there 
was  uo  reference  to  the  counter-claim :  Folsom  v.  Winch,  62  Iowa,  477. 

16  Robertson  v.  Hufl!man,  02  Ind.  247. 

17  Dickinson  v.  Kinney,  5  Minn.  400. 

18  Robinson  v.  Davenport,  40- Tex.  833.  And  see  Williams  v.  War- 
neli,  28  Tex.  610 ;  Moreland  v.  Atchison,  84  Tex.  861  *  Frosh  v.  Swett,  2 
Tex.  485,  487. 

f  118.  Ab  an  admission  of  facts  pleaded. — It  is  a  gen< 
eral  rule,  that  a  party  relying  upon  his  demurrer  to  a 
pleading  thereby  admits  the  material  facts  averred, 
and  must  take  all  the  consequences  which  result  from 
such  admission.^  But  a  demurrer  admits  the  truth  of 
the  facts  stated  in  the  pleading  demurred  to,  for  the 
purpose  only  of  testing  their  legal  suflftciency.*  Its 
effect  is  to  admit  that  the  facts  stated  are  true,  but  to 
deny  that  such  facts  give  any  right  of  action,  or  const!* 
tute  a  valid  defense.'  Thus,  in  an  action  of  claim  and 
delivery  for  a  horse,  where  the  answer  alleges  a  lien 
upon  it,  a  demurrer  to  the  answer  does  not  admit  the 
lien,  but  merely  admits  the  facts  set  out  in  the  answer, 
denying  their  sufficiency  in  law.*  So  a  demurrer  to  a 
pleading  admits  only  such  allegations  thereof  as  are 
properly  or  well  pleaded.;*  inferences  or  conclusions 
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Of  law  are,  therefore,  not  so  admitted  ;^  and  allegations 
which  are  impertinent  or  immaterial  are  not  confessed 
by  a  demurrer^  And  when  the  allegations  of  an 
answer  are  contradictory,  a  demurrer  only  admits  those 
allegations  which  the  law  adjudges  to  be  true.^  An  aver- 
ment that  a  municipal  body  had  power  to  make  a  mort- 
gage is  an  averment  of  a  conclusion  of  law,  and  not  of  a 
fact,  and  in  not  admitted  by  a  demurrer .•  So  a  demurrer 
never  confesses  an  allegation  which  it  appears  upon  the 
face  of  the  pleadings  that  the  pleader  is  estopped  to 
make ;  *<*  tliereforo,  by  demurring  to  an  answer  which 
alleged  that  the  plaintifT'stax  deed  was  invalid  because 
the  sale  for  taxes  was  made  without  advertisement,  the 
plaintiff  was  held  not  to  admit  the  allegation,  since  the 
defendant  was  estoiDped  to  set  up  such  defense.*^  Mat- 
ters of  which  the  court  takes  notice,  as  the  enactment  of 
public  statutes,  cannot  be  conclusively  admitted  by  de- 
murrer.i2  But  i  fc  is  held  that  a  demurrer  admits  the  terms 
of  a  foreign  law  as  alleged  in  the  pleading  demurred  to." 

1  People  V.  Weston,  3  Neb.  312  ;  Hauoe  t*.  Hair,  25  Ohio  St  349; 
Jouett  V.  Jouett,  3  Tex.  loO.  See  Meyeadorf  v.  rrohner,  3  Mont.  2h2«  342 

2  Chambers  v.  Miller,  9  Tex.  236  ;  Perry  v.  Bice,  10  Tex.  967 ;  Bush 
V.  Madeira,  14  Mon.  B.  212. 

3  Zacharie  V.  Byran,  3  Tex.  274. 

4  Mauney  v.  Ingram,  78  N.  C.  96. 

5  Catlln  V.  Glover,  4  Tex.  151;  Freeman  v.  Hart,  61  Iowa,  52S; 
Dawson  v.  Dawson,  25  Ohio  St.  449 ;  Faurot  v.  Neff,  32  Ohio  St.  46 ; 
Smith  V.  Henry,  15  Iowa,  385 ;  Lane  v.  Heady,  12  Ind.  475. 

6  Hall  V.  Bartlett,  9  Barb.  297 ;  Griggs  v.  St.  Paul.  0  Minn.  246 ; 
Holman  v.  Criswell,  13  Tex.  44 ;  Hamilton  etc.  Hydraulic  Co.  v.  Rail- 
road Co.  2d  Ohio  St.  345 ;  Peterson  v.  Hoach,  32  Ohio  St.  374  ;  Railway 
Co.  V.  Moore,  33  Oliio  St.  384 ;  Freeman  v.  Hart,  61  Iowa,  525. 

7  Platter  v.  City  of  Seymour,  86  Ind.  323 ;  Petty  v.  Trustees  etc. 
95  Ind.  278  ;  Peyton  v.  Kruger,  77  Ind.  486. 

8  Freeman  V.Frank,  10  Abb.  Pr.  370.  And  see  Peterson  v.  Roach. 
32  Ohio  St.  374. 

9  Branham  v.  San  Jose,  24  Cal.  585. 

10  Gould  Plead,  p.  470,  5  25. 

11  Scofield  V.  McDowell,  47  Iowa,  120. 

12  Attorney-General  v.  Foote,  11  Wis.  14. 

13  Armendlaz  v.  Serua,  40  Tex.  291. 
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CHAPTER  VIII. 


PLKADINQ   IN   PARTICUI^R  CASES. 


{  119. 

Abandonment  and  forfeiture. 

{  120. 

Accoant— Account  stated. 

{  121. 

Accounting. 

{  122. 

Agency. 

I  123. 

Bills  and.notes— Complaint. . 

f  134. 

Bills  and  notes—  Answer. 

{  125. 

Bill  of  particulars. 

}  126. 

Bill  of  particulars— Form,  contents,  etc. 

{  127. 

Bonds  and  undertakings  —  Complaint. 

{  128. 

Bonds  and  undertakings— Au8wer. 

{  129. 

BrecKh  of  promise  to  marry  —  CompliUiit. 

}  ISO. 

Breach  of  promise  to  marry — Answer. 

I  131. 

Civil  Damage  Act. 

I  132. 

Claim  and  dMfvery  —  Beplevln. 

1  138. 

Common  carrier. 

1  1». 

Conspiracy. 

{  13B. 

Contracts. 

{  136. 

Conversion  —  Complaint. 

1  137. 

Conversion  —  Answer. 

i  138. 

Corporations — Complain  t. 

1  139. 

Corporations  —  Answer. 

i  140. 

Damages. 

{  141. 

invoice  -^  Complaint 

{  142. 

Divorce — Answer. 

{  143. 

Executors  and  administrators. 

{  144. 

Foreclosure  —  Complaint. 

{  143. 

Foreclosure  —  Answer. 

1  146. 

Forcible  entry  and  detainer. 

{  147. 

Fraud — Complaint 

{  148. 

Fraud — Answer. 

{  149. 

Fraudulent  conveyances. 

{  150. 

Qoods  sold  and  delivered. 

{  151. 

Guaranty. 

{  152. 

Husband  and  wife. 

{  153. 

Injunction. 

i  154. 

Innkeeper. 

{  155. 

Insurance — Fire. 

1  156. 

Insurance — Life. 
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{  157.  Insurance  —  Marine. 

3  15S.  Insurance— Answer. 

i  153.  Interpleader. 

{  153  a.    Intervention. 

{  IGO.  Judgments— Complaint. 

{  IGU  Judgments— Answer. 

2  132.  Landlord  and  tenant. 

1  163.  LlbeLand  slander— Complaint. 
g  l&L  Libel  and  slander— Answer. 

2  165.  Lien,  mechanic's— Complaint. 

1  106.  Lien,  mechanic's  — Answer. 

2  167.  Malicious  prosecution— Complaint. 
2  168.  Malicious  prosecution- Answer. 

i  169.  Master  and  servant 

§  170.  Mistake. 

{  17L  Money  had  and  received,  etc 

i  172.  Municipal  corporations — Complain t. 

I  173.  Municipal  corporations— Answer. 

i  174.  Negligence— Complaint. 

I  175.  Negligence— Answer. 

I  170.  Nuisance. 

I  177.  Officers. 

5  178.  Partition. 

§  179.  Partnership  —  Complaint. 

J  180.  Partnership  — Answer. 

I  181.  Penalties.  . 

i  182.  Physician  and  surgeon. 

1  183.  Pledge. 

^  184.  Possession  of  land  —  Complaint 

^  185.  Possession  of  land  —  Answer. 

2  186.  Quieting  title  — Complaint 
2  137.  Quieting  title— Answer. 

$  188.  Qtio  warrxoito, 

i  ISd.  Ballroads- Injury  to  animals. 

g  130.  Receivers. 

§  191.  Recognizance. 

{  192.  Redemption. 

^  193.  Reformation  of  instrument 

1  194.  Rescission  and  cancellation* 

2  195.  Services— Complaint 
8  136.  Services— Answer. 

2  137.  Services —  Loss  of. 

2  198.  SherifYh- Complaint 

2  ua  Sheriflia— Answer. 
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2  200.    Slander— Of  title. 

5  201.  Specific  performance*-  Complaint 

{  202.  Speqiflc  performance  —  Answer. 

{  203.  Subscriptions. 

I  204.  Sureties— Complaint. 

3  205.  Sureties— Answer. 
i  206.  Taxes— Taxation. 

i  207.  Trespass  — Com  plclv.t. 

\  206.  Trespass— Answer. 

i  200.  Trusts. 

5  210.  Vendor  and  pnrcha.ser. 

1  211.  Waste. 

2  212.  Wills. 

}  213.    Written  Instrument. 

§  119.  Abandonment  and  forfeiture. — It  ia  an  established 
rule  under  the  Code  system  of  pleading,  tliat  a  party 
need  not  allege  in  his  pleading  more  than  will  constitute 
priyna  facie  a  cause  of  action  or  defense,  and  that  all 
beyond  this  is  surplusage.^  It  Is  therefore  held  that, 
in  an  action  by  an  adverse  claimant  against  an  applicant 
for  a  patent  to  quiet  title  to  a  mining  claim,  which  ap- 
peared to  have  been  a  re-location  of  another  claim  for- 
merly held  by  the  defendant,  a  complaint  which 
contains  a  general  allegation  of  ownership  and  posses- 
sion in  the  plaintiff  is  sufficient,  although  the  facts  con- 
stituting an  alleged  abandonment  and  forfeiture  by  the 
defendant  are  not  pleaded.^  Where  a  pleading  seeks  to 
set  up  an  abandonment  and  forfeiture  by  a  railroad  com- 
pany of  all  its  rights,  privileges,  and  franchises,  by 
reason  of  its  failure  to  perform  certain  acts  prescribed  by 
statute,  but  does  not  allege  that  the  forfeiture  had  been 
Judicially  declared  in  a  suit  for  that  purpose  at  the  in- 
stance of  the  State,  it  is  bad.'  A  forfeiture  of  corporate 
rights,  not  judicially  declared  in  a  direct  proceeding  for 
that  purpose,  cannot  be  taken  advantage  of  collaterally.* 

1  See  Campbell  v.  Taylor,  3  Utah,  825 ;  Famsworth  v.  Holderman, 
3  Utah,  381 ;  Price  v.  Brown,  10  Abb.  N.  C.  67 ;  Piercy  v.  Sabln.  10  Cal, 
28 ;  Green  v.  Palmer,  15  Cal.  414 ;  Harris  v.  Hillegass,  54  CaL  403. 

BooxE  Plkad.— 18. 
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2  Campbell  v.  Taylor,  3  Utah,  323^ 

3  Logaiiv.  BallroadCo.  90Ind.5S2. 

4  Trustees  etc  v.  HOls,  6  Cowen,  23 ;  IS  Am.  Dec  429  :  John  v. 
FarmerH'  etc  Bank.  2  BlackL  9B! ;  20  Am.  I>ec  119 ;  White  v.  State,  69 
Ind.  273  ;  I.ogau  v,  Baaroad  Oo.  90  Ind.  532. 

2  120.  Accovnt — Accoimt  itated. — An  account  is  de- 
fined to  be  a  detailed  statement  of  the  mutual  demands 
in  the  nature  of  debt  and  credit  between  parties,  arising 
out  of  contracts  or  some  fiduciary  relation.^  As  gen- 
erally employed,  the  word  applies  to  transactions 
between  persons,  in  wliich,  by  sale  upon  the  one  side, 
and  purchase  upon  the  other,  the  relation  of  debtor  and 
creditor  is  created  by  general  course  of  dealing,  and  it 
does  not  apply  to  one  or  more  isolated  transactions 
resting  upon  special  contract.*  And  it  is  held  that,  if 
the  complaint  counts  only  on  a  balance  due  upon  an 
open,  mutual,  and  current  account,  the  plaintiff  cannot 
recover  a  sum  due  on  a  special  contract  relating  to  a 
matter  not  included  in  the  mutual  account.'  The  term 
"open  account"  is  used  in  opposition  to  a  "stated 
account,"  wherein  an  account  is  closed  by  an  assent  to 
its  correctness  by  the  party  charged.^  To  constitute  an 
account,  it  is  not  necessary  that  the  items  be  entered  in 
an  account  book,  provided  they  are  such  as  usually 
form  the  subject  of  book  account  ;S  and  the  items  of 
the  account  need  not  be  all  of  the  same  class.'  Nor  is 
it  necessary  for  a  party  to  set  forth,  in  a  pleading,  the 
items  of  an  account  therein  alleged,  but  he  must  deliver 
to  the  adverse  party,  after  a  written  demand  thereof,  a 
coi)y  of  the  account,  and  if  he  fails  so  to  do,  he  is  pre- 
cluded from  giving  evidence  of  the  account.'  It  is  a 
sufficient  giving  "a  copy  of  the  account,"  to  set  down 
in  writing  in  the  form  of  an  account  the  items  thereof, 
and  file  it  with  the  complaint  or  petition,  without  hav- 
ing previously  made  any  entries  in  an  account  book,* 
And  a  complaint  in  an  action  on  an  account,  averring 
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that  tho  defendant  is  indebted  to  the  plaintiff  upon  it, 
referring  to  a  bill  of  particulars  filed,  which  then  follows 
with  "leaving  due  and  unpaid"  a  specilled  sum, 
sufficiently  shows  that  the  account  is  due  and  unpaid.* 
If  several  accounts  against  one  as  executor,  guardian, 
and  trustee  are  all  so  united  tiiat  they  cannot  be  con- 
veniently separated,  they  may  be  set  up  in  the  same 
complaint,  and  that  the  several  causes  are  so  combined 
is  not  a  good  ground  of  demurrer.^®  In  an  action  on  an 
account,  a  copy  of  which  was  attached  to  and  made  a 
part  of  the  petition,  there  being,  however,  no  assign- 
ment of  the  account  sued  on  to  the  plaintiff,  nor  allegation 
showing  ownership  in  him,  it  was  held  that  the  petition 
would  not  support  a  judgment  in  the  plaintiff's  favor.  ^^ 
In  order  to  maintain  an  action  upon  an  account  stated, 
it  must  appear  that  the  account  has  been  balanced  and 
rendered,  with  an  assent  on  the  part  of  the  defendant, 
either  express  or  implied,  to  the  balance ;  ^^  and  if  such 
assent  is  not  proved,  the  complaint  will  be  dismissed, 
unless  amended,  although  there  be  some  evidence  of 
indebtedness.*'  To  enable  a  plaintiff  to  recover,  as  upon 
an  account  stated,  upon  written  statements  or  accounts 
made  out  and  rendered  by  the  defendant,  he  must 
declare  upon  them  as  such ;  and  if  in  his  complaint  lie 
sets  out  the  original  transactions,  and  not  the  account 
stated,  as  the  grounds  of  his  action,  either  party  may 
prove  what  the  original  transactions  were.**  An  aver- 
ment that  one  party  made  a  statement  of  account  which 
lie  delivered  to  the  other,  who  made  no  objections  to  it, 
is  not  an  averment  that  an  account  was  stated  between 
them,  but  at  most  is  only  evidence  tending  to  show 
one.*^ 

1  Strtngham  v.  Board  of  Sapervlsora,  24  Wis.  5M.    See  Seaman  v. 
Low,  4  Bosw.  337 ;  Dowdney  v.  Volkenliig,  5  Jones  <fe  S.  313. 

2  McCamant  v,  Batsell,  59  Tex.  3C3. 

3  Ilopkins  V.  Orcutt,  61  Cal.  X7. 
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4  McCamant  v.  Batscll,  S9  Tex.  363.  And  see  Trapnall  v.  HIU,  31 
Ark.  iMo;  Quincey  v.  White,  «!  N.  Y.  370;  Avery  v.  Leach,  9  Hun, 
I'M  ;  Seymour  V.  Marvin,  11  Barb.  80 ;  Toland  v.  Sprague,  12  Peters, 
335 ;  VVigglus  V.  Burkham,  10  Wall.  129 ;  Bobson  t;.  Bohn,  22  AUnu.  4ia 

5  Black  V.  Chesser,  12  Ohio  St  821. 

6  Dudley  v.  Oeauga  Iron  Co.  13  Ohio  St.  168 ;  Ballas  v.  Fernean,  25 
Ohio  St.  635 ;  Ralston  v.  Kohl,  30  Ohio  St  92. 

7  See  N.  Y.  Code  Civ.  Proc.  |  531  ;  Cal.  Code  Civ.  Proc.  {  454 ; 
N.  C.  Code  Civ.  Proc.  1 118 ;  Johnson  v.  Mallory,  2  Robt  081  ;  Barkley 
V.  liailroad  Co.  15  N.  Y.  Week.  Dig.  314  ;  McKlnney  v.  McKlnney,  12 
How.  Pr.  22 ;  Fullerton  t».  Gaylord,  7  Bobt  551 ;  Colllugwood  v. 
Merchants'  Bank,  15  Neb.  118. 

8  Black  V.  Chesser,  12  Ohio  St  62L 

0  Gordon  v.  Gordon,  96  lud.  134  ;  Mayes  v.  Goldsmith,  58  Ind.  94. 
And  see  De  Witt  v.  Porter,  13  CaL  171. 

10  Oliver  v.  Wiley,  75  N.  C.  820. 

11  Thompson  t».  Stetson,  15  Neb.  112. 

12  Volkening  v.  Degraaf,  81  N.  Y.  268 ;  12  Jones  &  S.  424. 

13  Volkening  v.  Degraaf,  81  N.  Y.  268  ;  12  Jones  A  S.  424.  And  see 
Stcnton  V.Jerome,  54  N.  V.  430;  Bernards.  Sellgman,  54  N.  V.  661 : 
Lockwood  V.  Thorne,  18  N.  Y.  285. 

14  Northern  Line  Packet  Co.  v.  Piatt,  22  Minn.  418. 

15  Emery  v.  Pease,  20  N.  Y.  62, 

J  121.  Acconntiiig. — In  an  action  for  an  accounting, 
the  general  rule  is,  that  all  persons  who  are  interested 
in  the  accounting  should  bo  made  parties,^  although 
their  interests  do  not  accrue  in  the  same  right.^  But  in 
such  an  action,  between  numerous  parties,  embracing 
many  and  complicated  transactions,  it  is  not  desirable 
and  is  scarcely  possible,  that  all  the  claims  of  the  parties, 
in  respect  to  the  various  items  necessary  to  be  passed 
upon  and  adjudicated  in  settling  an  account  between 
them,  should  be  made  matter  of  distinct  averment  in 
the  pleadings.'  Nor  is  it  necessary,  to  entitle  a  party  to 
an  accounting  and  to  the  benefits  of  the  accounting, 
that  he  should  set  out  a  detailed  history  of  his  adver- 
sary's dealings.*  Thus,  if  a  partner  being  without  fault 
can  show  that  his  adversary  has  violated  the  terms  of 
the  partnership  contract,  and  abused  the  trust  with 
which,  as  a  partner,  he  was  clothed,  and  that  he  has 
partnership  assets  which  he  has  not  i^^counted  for,  this 
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entitles  svich  partner  to  an  accounting.^  And  the  com- 
plaint or  petition  is  not  demurrable  because  it  does  not, 
in  terms,  allege  that  the  defendant  had  possession  of 
any  of  the  partnership "  property,  or  that  he  had  any 
accounts  to  render.^  And  in  a  suit  between  partners 
for  a  dissolution  and  an  accounting,  it  is  enough  to  state 
the  gross  amount  due  to  the  plaintiff,  without  stating 
the  it«ms  of  the  account ;  ^  nor  need  the  complaint  aver 
either  the  amount  put  in  or  taken  out  by  either  partner, 
tiiese  being  incidental  matters  to  be  ascertained  by  the 
Xxroof .^  But  a  partner  who  sues  his  associate  for  an  ac- 
counting must  aver  and  prove,  if  denied,  an  indebted- 
ness, or  at  least  a  probable  indebtedness.*  In  an  action 
against  an  agent  for  not  accounting,  etc.,  a  request  to 
account  and  pay  over  must  be  alleged  in  the  complaint, 
and  proved  at  the  trial.*®  j^  an  action  against  agents  to 
compel  an  accounting,  under  their  contract  to  sell  on 
commission  and  render  tlieir  accounts  periodically,  the 
complaint  is  not  to  be  regarded  as  setting  up  separate 
causes  of  action,  because  it  alleges  different  transactions, 
andamong  them,  misappropriation  of  moneys.* ^  Where 
a  complaint  in  an  action  for  a  dissolution  and  account- 
ing alleges  a  partnership  with  the  defendsmt,  and  the 
answer  is  a  general  denizd,  and  the  court  finds  that  no 
partnership  existed,  but  that  the  plaintiflt'  had  made 
various  advances  for  legal  interest  and  a  share  of  the 
profits,  it  is  error  to  decree  an  accounting.*"  A  com- 
plaint in  an  action  for  an  accounting  touching  the  affairs, 
rents,  and  iDroceeds  of  a  water  ditch,  and  for  a  sale  of 
the  property  and  a  division  of  the  proceeds,  which  first 
avers  in  general  terms  a  partnership  between  the  plaint- 
iff and  defendants  in  the  ditch,  without  averring  any 
partnership  agreement,  and  then  states  that  the  x^laint- 
iff  acquired  his  interest  in  the  ditch  by  the  purchase  of 
an  undivided  interest  from  other  persons  than  the  de- 
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fendants,  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  either  for  a  dissolution  and  settlement 
of  the  affairs  of  a  partnership,  or  for  a  partition.*'  In 
an  action  against  a  trustee  for  an  accounting,  it  should 
plainly  apx)ear  from  the  complaint  that  no  account 
within  a  reasonable  time  had  been  previously  rendered, 
and  it  is  not  sufficient  to  show  that  the  trustee  had  re- 
fused a  demand  for  an  account ;  '*  but  it  is  not  proper  in 
such  action  to  set  up  in  the  complaint  a  former  account- 
ing alleged  to  be  collusive,  and  which,  therefore,  the 
plaintiff  seeks  to  avoid.^  A  former  accounting  to  be 
effectual  as  a  bar  to  an  action  for  an  account  must  be 
pleaded  J^  So  the  right  of  the  defendant  to  an  account- 
ing must  be  specifically  pleaded,  in  order  to  be  available 
as  a  ground  of  affirmative  relief."  In  an  action  for  an 
accounting  against  a  trustee,  the  fact  that  tlie  trustee 
has  accounted  under  a  previous  judgment,  in  an  action 
by  a  beneficiary  for  himself  and  all  others  who  might 
como  in,  will  not  bo  a  bar,  if  the  plaintiff  sliows  that 
such  judgment  was  collusive,  and  in  fraud  of  his 
rights.*^ 

1  Petrle  v.  Petrle,  7  Lans.  90 ;  Fisher  t».  Hubbell,  7  T>ans.  481 ;  65 
Barb.  74  ;  Sllsbee  v.  Smith,  41  How.  Pr.  418;  80  Barb.  3?J ;  Pelreev. 

Luusiiig,  6U  Barb.  357  ;  bouthall  v.  Shields,  81 N.  C.  28. 

2  Littell  V.  Sayre,  7  Hun,  485 ;  Skldmore  v.  Collier,  8  Hun,  do. 

3  Babcock  v.  Camp,  12  Ohio  St.  11. 

4  HoUaday  v.  Elliott,  8  Oreg.  340. 

5  Holladay  v.  Elliott,  3  Oreg.  340.  And  see  Babcock  v.  Hermance, 
48  N.  Y.  BMi;  Davis  t'.  (irove,  2  Robt.  134,635;  Ludlngton  v.  Taft,  10 
Barb.  447  ;  Haiuea  v.  Hollister.  64  N.  Y.  1. 

6  Cnrlin  v.  Donegan,  15  Kan.  495.  See  Kuehnemundt  v.  Haar,  14 
Jones  &  S.  ISS  ;  Ludington  v.  Taft,  10  Barb.  447. 

7  Kimble  v.  Seal,  92  Ind.  278.    See  West.  v.  Brewster,  1  Duer,  647. 

8  Kimble  V.  Seal,  92  Ind.  276. 

9  Hunt  v.  Uorden,  52  Miss.  194. 

10  Bushnell  v.  McCauley,  7  Cul.  421. 

11  Walker  v.  Spencer,  13  Jones  <fe  S.  71. 

12  Arnold  v.  Angell,  62  N.  Y.  SOS.    And  see  Hollister  v.  Englehart, 
11  Hun,  446. 

13  Bradley  v.  Harkness,  26  Cal.  63. 
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14  Maganran  v.  Tiffany,  62  How.  Pr.  251. 

15  Kerr  v.  Blodgett,  25  How.  Pr.  S03 ;  16  Abb.  Pr,  137. 

16  Derby  v.  Yale,  13  Huu,  2ri 

17  Bailey  v.  Bergen,  4  Thomp.  A  C.  6^2. 

18  Kerr  v.  Blodgett,  25  How.  Pr.  303 ;  16  Abb.  Pr.  137. 

§  122.  Agency. — If  an  agent  possesses  due  authority 
to  make  a  written  contract  not  under  seal,  and  he 
makes  it  in  his  own  name,  whether  he  describes  him- 
self as  agent  or  not,  or  whether  the  principal  be  known 
or  unknown,  the  latter  may  be  made  liable,  and  will  be 
entitled  to  sue  thereon  in  all  cases.^  And  in  a  suit 
thereon,  the  contract  is  admissible  in  evidence  under 
an  allegation  that  the  plaintiff,  by  an  instrument  made 
by  his  agent,  contracted  with  the  defendant.'^  And  in 
an  action  upon  such  contract  by  a  third  person,  against 
the  principal,  the  plaintiff  may  aver  that  the  principal 
entered  into  the  contract.'  Thus,  in  a  suit  upon  a 
promissory  note,  whether  made  by  the  defendant  him- 
self or  by  his  agent,  the  complaint  or  petition  should 
charge  that  the  defendant  made  the  note,  and  this 
charge  would  be  sustained  by  proof  that  the  signature 
was  by  the  defendant  personally,  or  by  his  duly 
authorized  agent.*  And  the  fact  that  the  name  of  the 
defendant  did  not  appear  upon  the  face  of  the  note 
^vould  not  prevent  the  plaintiff  from  introducing  evi- 
dence to  show  that  he  was  bound  thereby.*  When  a 
person  assumes  to  act  as  the  agent  of  another,  he  im- 
pliedly warrants  that  he  has  authority  to  so  act.*  And 
if  a  person  without  authority  assumes  to  contract  in 
the  name  of  another,  he  does  not  thereby  become  per- 
sonally liable  on  the  contract,  and  the  only  remedy  the 
person  contracted  with  has  against  him  is  an  action  for 
deceit  in  case  he  has  acted  fraudulently,^  or  if  there 
were  no  fraud  therein,  by  an  action  for  the  breach  of 
the  warranty  of  authority ;  ^  and  a  complaint  stating  all 
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the  facts  will  be  sufficient  to  support  a  recovery,  al- 
though the  warranty  be  not  specifically  stated  as  the 
basis  of  the  claim.*  Where,  in  an  action  to  recover  for 
services  rendered  to  a  county,  the  plaintiff  alleged  that 
he  was  employed  by  the  county,  through  an  agent,  this 
was  held  to  be  a  sufficient  allegation  of  employment  by 
the  county,  and  that  it  was  not  necessary  to  aver  the 
agent's  authority.*^' 

1  NIcoU  V,  Bnrke,  78  N.  Y.  680  ;  8  Abb.  N.  C.  218  ;  Biiggs  v.  Part- 
ridge, 64  N.  Y.  357.    See  SchaefTer  v.  Henkel,  7  Abb.  N.  C.  1,  ri,  u. 

2  NlcoU  V.  Bnrke,  78  N.  Y.  580 ;  8  Abb.  N.  C.  213. 

8  See  Slevln  v.  Reppy,  46  Mo.  006 ;  Cochran  v,  Goodman,  3  Cal. 
244. 

4  SlevIn  v.  Reppy,  46  Mo.  606.  And  see  Abeel  v.  Harrington,  18 
Kan.  243. 

5  Moore  v,  McClure,  8  Hun,  5o7. 

6  Noe  V.  Gregory,  7  Daly,  283. 

7  Noe  V.  Gregory,  7  Daly,  283. 

8  Noe  V.  Gregory,  7  Daly,  283  ;  Baltzen  t».  Nlcolay,  53  N.  Y.  467  ; 
Dung  v.  Parker,  52  N.  Y.  4W  ;  white  v.  Madison,  26  X.  Y.  117. 

9  White  t'.  Madison,  26  N.  Y.  117. 

10   Call  V,  Hamilton  County,  62  Iowa,' 448. 

J  123.  Bills  and  notes — Complaint. — A  promissory 
note  or  bill  of  exchange  imports  a  legal  consideration, 
pritnafadej  and  in  an  action  thereon  it  is  not  necessary 
to  aver  the  consideration  in  the  complaint  or  petition.* 
A  description  of  the  note  or  bill  is  sufficient,  without  an 
averment  of  the  consideration ;  ^  "and  the  omission  of 
the  words  "for  value  received  "  is  not  material.^  In  a 
complaint  upon  a  promissory  note,  an  allegation  of  its 
non-payment  is  material,  and  if  omitted  the  complaint 
is  demurrable.*  But  a  complaint  on  a  promissory  note, 
which  avers  its  execution  and  gives  a  copy  of  the  note, 
need  not  otherwise  show  a  promise  to  pay ;  *  and  tlio 
fact  that  the  allegation  of  indebtedness  or  the  demand 
for  judgment  does  not  state  that  it  is  upon  the  note,  does 
not  make  the  complaint  demurrable.^  An  allegation  in 
the  complaint  that  no  "  x^^^'^  ^^  ^^^^  note,  principal,  or 
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interest  has  been  paid  "  is  a  sufficient  averment  of  a 
breaclij  An  averment  that  the  defendant  made  and 
executed  his  note,  whereby  he  promised,  etc.,  suffi- 
ciently avers  deliverj'',  and  a  farther  averment  that 
after  its  execution  the  note  was  left  in  the  maker^s 
hands  does  not  rebut  the  inference  of  delivery .8  An 
allegation  that  the  payee  of  the  note  sued  on  indorsed 
it  to  the  plaintiff,  by  writing  his  name  on  the  back 
thereof,  is  a  sufficient  averment  of  ownership ;  •  and  in 
such  an  action  it  is  not  necessary  to  allege  or  prove  a 
consideration  for  the  indorsement.^*^  If  the  complaint 
sets  forth  a  copy  of  the  note,  it  need  not  allege  that  the 
defendants  made  the  note,  nor  show  how  tliey  are  con- 
nected with  it."  As  against  an  indorser,  an  averment 
that  the  note  was  presented  to  the  maker  at  maturity  for 
payment,  and  payment  thereof  d^  manded,  but  the  same 
was  not  paid,  of  all  which  due  notice  was  given  to  the 
indorser,  is  a  sufficient  averment  of  presentment, 
refusal,  and  notice.^'  But  averment  of  due  protest  is 
not  equivalent  to  an  allegation  of  notice."  When  the 
plaintiff  alleges  presentment  and  notice  of  dishonor,  he 
is  not  permitted  to  prove  that  the  defendant  waived 
such  conditions,  in  the  absence  of  proper  averments  of 
a  waiver.^*  An  averment  of  due  notice  will  not  be  sus- 
tained by  evidence  of  facts  excusing  notice.^*  A  com- 
plaint by  an  assignee  against  the  maker  of  a  promissory 
note  need  not  exhibit  a  copy  of  the  indorsement.^^  But 
in  a  suit  by  the  first  indorse!*  against  the  second,  it  is 
incumbent  upon  the  plaintiff  to  allege  the  special  cir- 
cumstances charging  the  defendant,  and  it  is  not  enough 
to  set  out  the  note,  averring  that  the  defendant  indorsed 
at  the  time  of  making  the  note.^^  In  an  action  by  the 
heirs  at  law  of  a  decedent,  upon  a  promissory  note 
payable  to  him,  the  complaint  must  allege  every  fact 
necessary  to  give  the  heirs  a  right  of  action,  and  to  show 
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that  they  are  entitled  to  the  moneyJ^  A  complaint  on 
a  bill  of  exchange,  drawn  under  a  promise  to  accept 
such  bill  when  dra^vn,  need  not  aver  an  acceptance, 
and  a  complaint  which  avers  the  promise  to  accept,  and 
the  refusal,  is  sufficients*  An  action  may  be  main- 
tained upon  a  promissory  note  which  has  been  de- 
stroyed, and  where  a  copy  of  the  note  is  given  with  or 
made  part  of  the  complaint  or  petition,  the  destruction 
of  the  note  need  not  be  averred.**^  And  such  action 
may  be  maintained  without  the  plaintiffs  giving  the 
indemnity  required  in  an  action  upon  a  lost  note.^^  A 
complaint  on  a  promissory  note  which  fails  to  allege 
any  payee  is  bad  on  demurrer.'"  Under  the  Colorado 
Code,  the  time  of  execution  of  the  note  sued  upon  is  a 
traversable  fact,  and  must  be  stated  in  the  complaint."^ 
An  allegation  that  the  note  sued  on  ''was  indorsed  and 
assigned  by  the  payee  to  the  plaintiff"  is  held  equiva- 
lent to  an  allegation  tliat  the  note  was  assigned  by 
indorsement  thereon  in  writing.^*  An  allegation  that  a 
business  corporation,  for  value  received,  made  and 
delivered  a  promissory  note,  sufficiently  states  a  valid 
contract,  and  it  may  be  presumed,  upon  demurrer,  that 
it  was  for  a  purpose  within  the  general  powers  of  the 
corporation. 25  Tlie  complaint  in  an  action  bj''  the  payee 
of  a  non-negotiable  note,  against  one  indorsing  it  before 
delivery,  must  allege  that  the  defendant  indorsed  it 
with  intent  to  become  liable  thereon,  either  as  maker  or 
guarantor.^*  In  an  action  upon  a  note,  if  there  be  a 
variance  betAveen  the  descrii^tion  of  the  note  in  the 
complaint  and  the  copy  thereof  filed  with  the  com* 
plaint,  the  lattar  is  presumed  to  be  correct.'r 

1  IJnderhlll  v.  Phillips,  10  Hun, 591;  Dnrland  v.  Pltcalrn.ol  Ind.  426; 
Keesling  v.  Watson,  »1 1  nd.  o7i> ;  Winters  v.  Rush,  :14  Cui.  \:i»  ;  Alden  r. 
Carpenter,  7  Colo.  U2  ;  LIndell  v.  Kokes,  60  Mo.  249.   And  see  2  li)>  ante, 

2  Underhlll  v.  Phillips,  10  Huu,  331. 

3  Kimball  v.  Huntington,  10  Wend.  675  ;  Underhill  r.  Phillips,  10 
Hun,  591 ;  Jeffries  V.  Hager,  18  Mo.  272  ;  Taylor  v.  Newman,  77  Mo.  237. 


215  PLEADIXO  IN  PARTICULAR  CASES.  g   123 

4  Frisch  V.  Caler,  21  Cal.  71 ;  Davana^  v.  EggenhofT,  43  Cal.  38S. 
Compare  Keteltas  v.  Myers,  19  N.  Y.  231, 

5  Reynolds  v.  Baldwin,  93  Ind.  57. 

6  Smith  V.  Fellows,  26  Hun,  384 ;  14  N.  Y.  Week.  Dig.  151. 

7  Jones  v.  Frost,  28  CaL  245. 

8  Wochoska  v.  Wochoska,  45  Wis.  423.  And  see  Rlcketts  v.  Har- 
vey, 78  Ind.  152 ;  Keesling  v.  Watson,  91  Ind.  680 ;  Wulselmer  v.  Sells, 

87  Ind.  71. 

9  Rubelman  v.  McNichol,  13  Mo.  App.  684.  And  see  Keller  v. 
Williams,  49  Mo.  604 ;  Simpkius  v.  Smith,  94  Ind.  470 ;  Keteltas  v. 
Myers,  19  N.  Y.  231 ;  Farmers'  etc.  Bank  v.  Wadsworth,  24  N.  Y.  617 ; 
Mechanics' Bank  v.  Stralton,38  How.  Pr.  190;  6  Abb.  Pr.  N.  S.  12; 
Jaeger  v.  Hartman,  13  Mhin.  65.  Compare  Montague  v.  Reineger,  U 
Iowa,  503.  In  an  action  by  two  executors  upon  a  promissory  note, 
given  to  one  in  settlement  of  a  debt  due  from  the  maker  to  the  estate 
of  the  decedent,  it  is  not  necessary  to  allege  that  the  note  was 
indorsed  to  them,  if  it  be  alleged  that  they  are  owners:  Lelaud  v. 
Manning,  4  Hun,  7. 

10  Rubelman  v.  McNichol ,  13  Mo.  App.  584. 

11  Butchers*  etc.  Bank  v.  Jackson,  15  Abb.  Pr.  218  ;  Ferner  v.  Wll- 
llums,  37  Barb.  9 ;  14  Abb.  Pr.  215 ;  Hill  t7.  Place,  7  Robt.  889  ;  6  Abb.  Pr. 
N.S.18;  36  How.  Pr.  28. 

12  Young  V.  MUler,  63  Cal.  302 ;  Fisk  v.  Miller,  63  Cal.  867  ;  Spencer 
V.  Rogers'  Locomotive  Works,  8  Barb.  612 ;  17  Abb.  Pr.  110.  And  see 
Conkling  v.  Gandall.l  Keyes,228j  1  Abb.  Ct.  App.  423;  Adams  v. 
Sherrlll,  14  How.  Pr.  297 ;  Wyckoff  v.  Andrews.  6  Civ.  Proc.  R.  410  ; 
Chemical  Nat.  Bank  v.  Carpentier,  9  Abb.  N.  C.  301 ;  First  Nat.  Bank 
V.  Hatch,  78  Mo.  13. 

13  Price  V.  McClare,  5  Duer,  670;  3  Abb.  Pr.  2S^  ;  Cook  v.  Warren, 

88  N.  Y.  37.    Compare  Baldwin  v,  Doying,  5  Civ.  Proc.  R.  300. 

14  Pier  v.  HelnrichofTen,  52  Mo.  333  ;  First  Nat.  Bank  v.  Hatch,  78 
Mo.  13.  See  Wyckoff  v.  Andrews,  5  Civ.  Proc.  R.  410 ;  Cllf  t  v.  Rodger, 
25Hua,39. 

15  Garrey  v.  Fowler,  4  Sand.  665 ;  Holmes  v.  Holmes,  12  Barb.  137 ; 
7  N.  Y.  525. 

16  Keith  v.  Champer,  69  Ind.  477  ;  Kline  v.  Spahr,  56  Ind.  296  ;  For- 
dyce  V.  Nelson,  91  Ind.  447. 

17  Woodruff  t7.  Leonard,!  Hun,  632.  And  see  Moore  v.  Cross,  19 
N.  Y.  227 ;  Bacon  v.  Burnham,  37  N.  Y.  614 ;  Cowley  v.  Costello,  15 
Hun,  303  ;  Meyer  v.  Hibsher,  47  N.  Y.  265. 

IS    Williams  t7.  Riley,  88  Ind.  294. 

19  Molson's  Bank  t7.  Howard,  8  Jones  <&  S.  15;  Barney  V.  Worth- 
Ingtou,  4  Abb.  Pr.  N.  S.  205 ;  37  N.  Y.  112. 

30  Sargent  v.  Railroad  Co.  32  Ohio  St.  449.  And  see  Duckwall  v. 
Weaver,  2  Ohio,  13.  That  the  rule  of  pleading  is  different  where  a 
negotiable  note  properly  indorsed  is  lost:  See  McClusky  v.  Ger- 
hauser,  2  Nev.  47.    Compare  Keithler  v.  Seydell,  60  Tex.  78. 

21  Des  Artes  v.  Leggett,  5  Duer,  156  ;  16  N.  Y.  5S2.  See  as  to 
indemnity  required  In  enaction  on  a  lost  note:  Smith  v.  Yoniig,  2 
Barb.  M5;  Brookman  v.  Metcalf,  4  Robt.  668;  Wright  v.  Wright,  54 
N.  Y.  4:^7  ;  Frank  v.  Wessels,  64  N.  Y.  155 ;  Randolph  v.  Harris,  28 
Cal.  561 ;  Blandln  v.  Wade,  20  Kan.  251. 

22  TImmons  v.  Wiggins,  78  Ind.  297. 
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23  Manning  v.  Haas,  5  Colo.  37. 

24  HUl  V.  Shalter,  73  Ind.  439. 

25  LIndsley  v.  SImonds,  2  Abb.  Pr.  N.  P.  89.  And  see  Chantauqna 
County  Bank  v.  Hlsley.  19  N.  Y.  9Sii ;  Mechanics'  Banlc  Assoc,  r. 
Bpring  Valley  etc.  Co.  23  Barb.  419. 

26  Cowley  v.  Costello,  15  Hun,  303.  And  see  Smith  v.  Smith,  5 
Jones  &  S.  »)3. 

27  Carper  v.  Oaar,  70  Ind.  212.  The  copy  wlM  be  presumed  to  be 
right  until  the  contrary  is  shown :  Stafford  v,  I^avidson,  47  Ind. 
819  ;  Crandall  v.  First  Nat.  Banlc,  61  Ind.  849. 

i  124.  BiUa  and  notes — Answer.  —  In  an  action  upon  a 
promissory  note,  a  general  answer  of  no  consideration 
is  held  to  be  good.^  But  a  general  answer  of  failure  of 
consideration  is  bad,  and  such  failure  must  be  specific- 
ally pleaded.^  And  under  the  Colorado  practice,  in 
an  action  on  a  promissory  note,  it  is  proper  to  plead  the 
want  of  consideration  by  specific  averment,  and  in 
such  case  an  issue  is  formed  without  a  reply.'  An 
answer  averring  that,  for  a  good  consideration,  an 
agreement  for  renewal  and  extension  of  the  note  sued 
upon  had  been  made,  is  good,  though  it  does  not  allege 
it  to  have  been  made  in  writing.*  An  answer  averring 
that  the  note  sued  on  was  obtained  by  fraud,  misrepre- 
sentation, and  covin,  without  specifically  setting  forth 
the  facts  constituting  the  fraud,  presents  an  issuable 
fact,  and  a  reply  must  be  made  to  it.*  Evidence  show- 
ing that  a  note  has  been  aUered  after  execution  is  ad- 
missible under  an  answer  denying  that  the  defendant 
made  the  note  in  the  complaint  mentioned.^  And 
where  the  defendant  alleged  as  Ms  defense  that  the  note 
was  fraudulently  altered  in  a  material  point  after  de- 
livery, without  the  knowledge  or  consent  of  the  maker, 
it  was  held  that  the  material  alteration,  though  inno- 
cently made,  was  sufficient  to  avoid  the  note,  and  that 
the  allegation  of  fraud  was  neither  necessary  nor  ma- 
terial.'^  But  where  the  defence  is,  that  the  note  had  been 
fraudulently  altered  after  its  execution,  the  better  prac- 
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tioe  would  be  to  set  up  such  defense  in  the  answer  in 
order  to  avoid  surprise  at  the  trial  .^  An  admission  in 
the  answer  of  the  making,  indorsement,  and  transfer  of 
a  promissory  note  does  not  preclude  the  defendant 
from  showing  that  there  was  no  consideration.*  An 
answer  alleging  that  the  note  was  by  mistake  given  for 
a  greater  sum  than  was  due,  admits  proof  under  the 
pleadings  that  it  was  given  on  a  settlement  of  accounts, 
and  by  mistake  was  for  a  larger  amount  than  the  sum 
actually  due.^^  An  answer  setting  up  that  the  plaint- 
iff had  accepted  the  defendant's  note  for  the  amount 
due,  whereby  the  time  for  the  payment  of  the  debt  was 
extended,  and  that  such  note  was  not  yet  due,  but  not 
alleging  that  the  note  so  accepted  was  a  negotiable  note, 
was  held  to  be  frivolous*"  So  an  answer  by  a  surety 
on  a  promissory  note,  that  the  principal  had  delivered 
it  in  violation  of  an  agreement  made  between  them,  that 
the  latter  would  procure  an  additional  surety,  but  not 
alleging  notice  of  such  agreement  by  the  payee,  is  in- 
sufficient.i^  So  an  answer  by  one  partner  that  his  co- 
partner, without  his  consent,  executed  the  note  sued  on 
in  the  firm  name,  of  which  the  plaintiff  at  the  time  had 
notice,  is  bad  on  demurrer ;  ^*  otherwise,  if  it  be  averred 
that  the  defendant,  at  the  time  of  the  execution  of  the 
note,  did  not  consent,  and  objected  thereto,  of  which 
the  plaintiff  then  had  notice.^^  Under  Indiana  practice, 
in  an  action  on  a  promissory  note,  the  answer  of  a 
surety,  to  the  effect  that  he  had  notified  the  creditor  to 
sue  forthwith  on  the  note,  which  had  not  been  done,  is 
insuf&cient  on  demurrer  for  the  want  of  facts,  if  it  does 
not  allege  that  such  notice  was  in  writing. ^^  So  to  an 
action  on  a  joint  promissory  note,  an  answer  by  way  of 
set-off,  by  one  of  two  or  more  defendants,  must  allege 
that  he  is  principal,  and  his  co-defendants  are  his 
sureties,  in  the  plaintiff's  cause  of  action,  or  it  will  be 

BOOXK  Plkad.  — 10. 
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insufficient  on  demurrer.'*  Where  a  copy  of  the  note 
is  given  with  or  made  part  of  the  petition,  an  answer 
merely  stating  that  when  the  action  was  brought  the 
note  was  not  in  existence  cannot  be  regarded  as  a  de- 
nial of  the  allegations  of  the  petition,  nor  as  containing 
any  defense  to  the  action.^^  So  an  allegation  that  A 
"  made,  executed,  and  delivered  "  a  promissory  note  is 
not  put  in  issue  by  an  answer  denying  that  he  delivered 
the  note.*^  So  want  of  knowledge  or  information  suf- 
ficient to  form  a  belief  is  not  a  sufficient  denial  by  the 
defendant  of  the  alleged  presentation,  demand,  refusal 
of  payment,  and  protest  of  the  bill  sued  on,  when  the 
protest  of  the  notary  showing  these  facts  is  filed  witli 
the  petition.^*  An  answer  alleging  that  the  note  sued 
on  was  given  for  interest  on  other  notes,  which  were 
drawing  interest  at  the  highest  rate  allowed  by  law, 
does  not  show  usury,**  An  answer  concluding,  **  and 
defendant  says  that  he  did  not  execute  said  note  in 
manner  and  form  as  set  out  in  said  plaintiff's  complaint 
herein,  and  that  the  same  is  not  his  note,"  is  sufficient 
to  constitute  a  good  general  plea  of  noii  est  /actunij 
although  the  facts  previously  stated  in  the  answer  are 
insufficient  to  constitute  a  good  special  nmi  est  factunij 
or  an  answer  in  confession  and  avoidance.'''^  Under  a 
statute  giving  a  right  of  action  on  a  note  by  an  assignee 
against  any  assignor,  due  diligence  having  been  used 
against  the  maker,  that  such  diligence  has  been  nsed 
must  be  averred,  or  a  sufficient  excuse  for  the  want 
thereof  must  be  given  ;  22  the  insolvency  or  coverture 
of  the  maker,  or  a  request  of  the  assignor  not  to  sue, 
constitutes  a  sufficient  excuse.'^ 

1  Swope  V.  Pair,  18  Ind.  800 ;  Prybargrer  v.  Cockefair,  17  Ind.  4M  ; 
Evans  v.  Stone,  80  Ky.  78 ;  Catliu  v.  Horne,  34  Ark.  108.    And 
Zvana  v.  Williams,  60  Barb.  34fi  ;  Pavey  v.  Pavey.  W  Ohio  St.  600. 

2  Swope  t'.  Fair,  18  Ind.  300. 

3  Aldeu  V.  Carpenter,  7  Colo.  87. 
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4  New  York  Trust  etc.  bo.  v.  Helmer,  77  N.  Y.  64  ;  12  Hun,  35. 

5  Evans  v.  Stone,  80  Ky.  78.  A  plea  that  the  note  sued  on  was 
obtained  by  false  representations,  without  stating  what  the  repre- 
sentations were,  was  lield  bad:  Catlin  v.  Home,  84  Ark.  169.  And 
see  Gusliee  v,  Leavitt,  5  Cal.  160. 

6  Boomer  v.  Koon,6  Hun.  645.  See  Andrews  v.  Bond,  16  Barb. 
633 ;  Beaty  v.  Swaithout,  32  Barb.  293. 

7  Eckert  v.  Pickel,50  Iowa,  545.  And  see  Morrison  v.  Hnffgins, 
S3  Iowa,  76  ;  Murray  v.  Oraham,  29  Iowa,  620  ;  Whitesldes  v.  North- 
ern Bank,  10  Bush,  501 ;  VVoolfolk  v.  Bank  of  America,  10  Bush,  504. 

8  Boomer  v.  Koon.  6  Hun,  645.    See  Rogers  v»  Vosburgh,  87  N.  Y. 

228. 

9  Powers  V.  French,  1  Hun,  582. 

10  Seeley  v.  Engell,  13  N.  Y.  542. 

11  Webster  v.  Balnbridge,  13  Hun,  180. 

12  Whitcomb  v.  Miller,  90  Ind.  384. 
18  MolBtt  V.  Roche,  92  Ind.  06. 

14  Moffitt  V.  Roche,  92  Ind.  96. 

15  Mendel  v.  Calrnes,  84  Ind.  141. 

16  Lynn  r.  Crlm,  96  Ind.  89.  And  see  Gregory  v.  Gregory, 89  Ind. 
S45 ;  welborn  v.  Coon,  57  Ind.  270. 

17  Saiigenti'.  Railroad  Co.  32  Ohio  St.  449.  See  Castro  v.  Wetmore, 
16  Cal.  379. 

18  Cogswell  V.  Hayden,  5  Oreg.  22. 

19  Gridier  v.  Farmers'  etc.  Bank,  12  Bush,  333. 

20  Moffitt  {'.  Roche,  92  Ind.  96. 

21  Hine  v.  Shiveley,  84  Ind.  136. 

22  Huston  r.  Centreville  Bank.  85  Ind.  21.  And  see  Blnford  v, 
WiUaon,  65  Ind.  70 ;  Roberts  v.  Masters,  40  Ind.  461. 

23  Huston  v.  Centreville  Bank,  85  Ind.  21.  An  answer  which  de- 
nies tbat  the  note  sued  on  remains  unpaid,  and  that  anything  re- 
mains due  thereon,  raises  an  issue  which  devolves  upon  the  plaintiff 
the  burden  of  proving  non-payment,  by  production  of  the  note  or 
otherwise :  Farmers'  etc.  Bank  v.  Chrlstensen,  51  Cal.  571. 

§  125.  Bill  of  partionlars.  —  By  a  provision  in  the 
Codes  of  the  different  States,  the  court  may  direct  a  bill 
of  the  particulars  of  the  claim  of  either  party  to  be 
delivered  to  the  adverse  party.*  This  provision  is 
declaratory  of  the  practice  which  formerly  existed,  and 
the  power  conferred  should  be  prudently  employed, 
"With  the  view  to  enable  parties  to  prepare  their  x>lead- 
ings  and  evidence  for  the  trial  of  the  real  issues  in- 
volved, but  not  to  impose  unnecessary  labor  on  any 
party.'    The  entire  scope  and  nature  of  a  bill  of  partic- 
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ulars  is  to  furnish  information  to  an  opponent  and  to 
the  court  of  the  specific  proposition  for  which  the  party 
contends.'  It  is  appropriate  to  all  descriptions  of 
actions,  where  the  circumstances  are  such  that  justice 
demands,  that  a  party  should  be  apprised  of  tlie  mat- 
ters for  which  he  is  to  be  put  on  trial,  with  greater 
particularity  than  is  required  by  the  rules  of  pleading.* 
Its  office  is  to  amplify  a  pleading,  and  indicate  specifi- 
cally the  claim  set^  up ;  but  it  is  neither  given  nor  re- 
quired for  the  purpose  of  disclosing  to  an  adverse 
party  the  case  relied  upon,  nor  the  proof  to  substantiate 
it.5  The  court  may  exercise  the  power  to  order  a  bill 
of  particulars  as  well  in  behalf  of  the  plaintiff  as  of  tlie 
defendant.^  Thus,  either  party  to  an  action  of  eject- 
ment may  be  required  to  furnish  a  bilJ  of  particulars 
of  his  claim  in  respect  to  the  land.^  But  in  almost 
every  kind  of  case  in  which  the  defendant  can  satisfy 
the  court  that  it  is  necessary  to  a  fair  trial  that  he 
should  be  apprised  in  advance  of  the  particulars  of  the 
charge  which  he  is  expected  to  meet,  the  court  has 
authoritj'^  to  compel  the  plaintiff  to  specify  these  par- 
ticulars so  far  as  in  his  power .^  But  where  the  defend- 
ant is  as  well  acquainted  with  the  nature  and  particulars 
of  the  claim,  and  has  all  the  knowledge  necessary  to 
enable  him  to  plead,  a  bill  of  particulars  will  not  be 
ordered.*  If  a  party  fully  knows  what  his  adversary 
means  to  rely  on  for  his  cause  of  action  or  defense,  he 
is  not  entitled  to  a  bill  of  particulars.^® 

1  See  iff.  Y.  Code  Civ.  Proc.  ^  631 ;  Cal.  Code  Civ.  Proc.  ?  iM 

2  Tilton  V.  Beecher.5»  N.  Y.  176 ;  Butler  v.  Mann,  0  Abb.  N  C.  49; 
Stiebelung  v,  Lockhaus,  21  Huu,  457;  Wigaud  v.  Dejonge,  18  Hun, 
406 ;  Crane  v.  Crane,  82  Ind.  459. 

3  Stevens  v.  Webb,  4  Civ.  Proc.  R.  64  ;  17  N.  Y.  Week.  Dig.  21S  ; 

Walker  v.  Fuller,  29  Ark.  448. 

4  Gross  V.  Clark,  1  Civ.  Proc.  R.  464 ;  87  X.  Y.  272 ;  I) wight  f. 
Germaula  Life  Ins.  Co.  22  Hun,  167  ;  84  N.  Y.  29a. 

5  Hlgenbotham r.  Green, 25 Hun. 214 ;  Bntler  v.  Mann,  f>  Abb.  N.  O. 
49  ;  Gee  v.  Chase  Mauuf.  Co.  12  Hun,  630 ;  Drake  v.  Thayer,  5  Bobt. 
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894  ;  Seaman  t7.  Low,  4  Bosw.  337 ;  Matthews  i'.  Hubbard,  47  N.  Y. 
428  ;  Melvin  v.  Wood,  4  Abb.  Pr.  N.  S.  438  ;  3  Keyes,  533 ;  Bowman  v, 
Earle,  3  Duer,  691. 

6  Dwlght  V.  Qermania  Life  Ins.  Co.  22  Hnn,  167 ;  84  N.  Y.  293 ; 
Jones  tr.  Bewlcke,  Law  R.  5  Com.  P.  32;  Wren  r.  Welld,  Law  R.  4 
Q.  B.  213 ;  WitowskI  t'.  Paramore,  17  JN.  Y.  Week.  Dig.  483  ;  Claflln  v. 
Smith,  66  How.  Pr.  168. 

7  Stevens  v.  Webb,  4  Civ.  Proc.  R.  64  :  17  N.  Y.  Week.  Dig.  218. 
But  it  is  held  that  a  complaint  for  money  due  for  the  nse  and  occu- 
pation of  land  does  not  present  a  claim  upon  which  a  bill  of  particu- 
lars can  be  required :  Moore  t;.  Bates,  46  Cal.  29. 

8  Tflton  V.  Beecher,  59  N.  Y.  178.  And  see  Orris  v.  Dana,  2  Abb. 
N.  C.  268  ;  G  Daly,  434;  Shatter  v.  Holm,  3  Civ.  Proc.  R.  81  ;  16  N.  Y. 
Week.  Dlsf.  127 :  28  Hun, 264  ;  Barklev  v.  Rensselaer  etc.  R.  R.  27  Hun, 
515 ;  People  v.  Nolan,  10  Abb.  N.  C.  471 ;  63  How.  Pr.  271. 

9  Blackie  v.  Nellson,  6  Bosw.  681 ;  Powers  r.  Hughes,  7  Jones  & 
S.  4Sj2  ;  Young  v.  De  Mott,  1  Barb.  3() ;  Powers  v.  Snedecker,  5  Month. 
Law  Bull.  22 ;  United  Slates  v.  Tlldeu,  10  Ben.  647.  And  see  People 
V.  Tweed,  50  How.  Pr.  38  ;  5  Hun,  853. 

10  wniis  V.  Wiley,  19  Johns.  268 ;  WIgand  v.  Dejonge,  18  Hun,  405; 
Stevens  v.  Webb,  4  Civ.  Proc.  R.  64  ;  17  N.  Y.  Week.  Dig.  2i;i  Nor 
will  a  bill  of  particulars  be  ordered  where  the  claim  is  fairly 
described  In  the  pleadhigs:  Banks  v.  Ocean  Nat.  Bank,  53  How. 
Pr.  51, 

J  126.'  Bill  of  partienlars — Form,  contents,  etc.  —  A  bill 
of  particulars  is  not  required  to  be  in  any  particular 
form.^  It  is  sufficiently  specific  if  it  apprises  the  adverse 
party  of  the  evidence  to  be  offered,*  or  of  the  grounds 
of  the  claim,  so  that  he  cannot  be  surprised.'  It  should 
be  more  definite  and  specific  than  the  claim  set  forth  in 
the  pleading,*  and  if  it  be  too  general,  the  party  receiv- 
ing it  should  obtain  an  order  for  further  particulars.* 
It  should  set  forth  with  all  practicable  particularity 
the  date,  amount,  and  general  character  of  each  item.^ 
But  items  described  in  the  pleadings  may  be  omitted,^ 
and  when  an  account  has  been  rendered,  it  is  enough 
to  refer  to  it  generally,  without  re-stating  the  items  of 
it.8  Nor  is  a  party  bound  to  furnisli  particulars  of 
set-offs  or  payments  with  which  he  volunteers  to  credit 
the  opposite  party.*  Stating  the  items  as  "  amount  ad- 
vanced" was  held  to  be  insufficient.^®  So  a  bill  of 
particulars  requiring  a  statement  of  "  all  matters  relat- 
ing to  the  conspiracy  alleged  in  the  comi)laint "  is  too 
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broad  and  general  in  its  character,  and  Ls  unauthorized.'* 
A  bill  of  particulars  alleging  payments  to  various  per- 
sons should  show  the  name  of  each,  and  the  amount  to 
each.**  A  variance  between  the  proof  and  the  bill  "will 
be  disregarded,  unless  it  be  calculated  to  mislead.*' 

1  Williams  v.  Allen,  7  Cowen,  31G :  Railroad  Co.  v.  Brown,  14  Kan. 
557. 

2  Smith  t'.  Hicks.  5  Wend.  48 ;  Drake  v.  Thayer,  5  Robt.  694  ; 
Seaman  t'.  Low,  4  Bosw.  iC 

3  Brown  v,  Williams,  4  Wend.  360 ;  Stowits  v.  Bank  of  Troy,  21 
Wend.  18a. 

4  Wetmore  v.  Jennys,  1  Barb.  53.  And  see  St.  Louis  etc.  R.  R. 
Co.  V,  Proviue,  61  Miss.  288. 

5  Providence  Tool  Co.w.  Prader,32  Cal.fl34.  Theitemsasto  wlilcU 
a  further  account  is  required  should  be  clearly  specified :  Connor  v, 
Hutchinson,  17  Cal.  280 ;  Kellogg  v.  Paine,  8  How.  Pr.  329. 

6  Kellogg  V.  Paine,  8  How.  Pr.  329 ;  Humphrey  v.  Cottleyoii,  4 
Cowen,  64  ;  Quin  v.  Astor,  2  Wend.  577.  But  an  omission  to  state  the 
time  at  which  the  work  and  labor  sued  for  was  done  is  not  tifatul 
defect,  or  one  sufficient  to  Justify  the  Supreme  Court  in  reverdug  a 
Judgment:  Mugau  v.  Haley,  10  Kan.  G3. 

7  People  v.  Monroe  Common  Pleas,  4  Wend.  200. 

8  Goodrich  v.  James,  1  Wend.  289. 

9  Ryckman  v.  Halffht,  15  Johns.  222;  Williams  v.  Sliaw,  4  Abb^ 
Pr.  209 ;  Giles  V.  BeU,  15  Abb.  Pr.  '1S6, 

10  Moran  v.  Morlssey,  28  How.  Pr.  100 ;  18  Abb.  Pr.  131. 

11  Hubbard  v.  Otis,  17  N.  Y.  Week.  Dig.  348. 

12  Chandler  v.  Stevens,  2  Month.  Law  Bull.  5. 

13  McNair  i'.  Gilbert,  3  Wend.  344;  Smith  v.  Hicks,  5  Wend.  48. 
The  objection  that  the  bill  of  particulars  accomuanylng  a  verified 
complaint  Is  not  itself  verified,  is  waived  by  retaJnlng  the  bill  wltli- 
ont  objection.  Instead  of  returning  it  within  a  reasonable  time :  Puiue 
V.  Smith,  32  Wis.  335. 

2  127.  Bonds  and  undertakings  —  Complaint. — A  com- 
plaint or  petition  in  an  action  upon  a  bond,  by  the 
obligee  therein  named,  which  avers  that  "  the  defendant 
made  his  obligation,  sealed  with  his  seal,  and  in  the 
words  and  figures  following,"  setting  forth  a  copy  of 
the  instrument,  and  averring  that  the  defendant  has 
not  paid  the  sum  therein  mentioned,  or  any  part  thereof, 
and  that  the  whole  amount  is  still  due  and  unpaid,  i.s 
sufficient,  without  any  averment  of  a  delivery.^  The 
delivery  of  a  deed,  though  essential  to  its  validity,  need 
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not  be  stated  in  the  pleading.*  And  since  statutory- 
bonds  require  no  consideration  though  not  under  seal, 
no  consideration  need  be  averred  in  pleading.^  So 
'where  an  undertaking  is  given  in  pursuance  of  a 
statute,  and  no  demand  is  required  by  the  terms  of  the 
instrument,  no  such  averment  is  necessary  in  the  com- 
plaint in  an  action  upon  the  undertalcing.*  But  if  the 
condition  of  the  bond  is  to  pay  on  demand,  a  demand 
must  be  averred.*  A  bond  should  be  sued  on,  setting 
out  breaches  and  damages.*  It  is,  however,  a  sufficient 
allegation  of  a  breach  as  against  a  demurrer  to  set  forth 
the  condition  alleged  to  have  been  broken,  and  aver  its 
non-performance,^  In  actions  on  official  bonds,  a  breach 
of  the  bond  must  be  clearly  assigned  or  shown. ^  A 
complaint  in  an  action  on  a  penal  bond,  which  gives  no 
date  whereby  it  can  be  ascertained  what  amount  is 
actually  due  on  the  bond,  is  held  to  be  insufficient.' 
Generally  speaking,  in  an  action  to  recover  upon  an 
undertaking  to  answer  for  damages,  all  the  material 
facts  constituting  the  cause  of  action  must  be  stated  in 
the  complaint.'*'  In  an  action  on  an  undertaking  given 
to  procure  the  release  of  property  held  by  a  sheriff 
under  an  attachment,  the  complaint  must  aver  that  the 
attachment  was  discharged."  A  breach  of  a  sheriff's 
bond  for  failure  to  levy  an  execution  on  chattels,  which 
fails  to  show  that  the  chattels  were  within  the  bailiwick 
and  might  have  been  seized,  is  not  well  assigned." 
So  a  complaint  on  the  official  bond  of  a  sheriff  for 
failure  to  make  levy  of  an  execution  within  tiie  time 
required  by  statute,  which  does  not  allege  that  the 
sheriflt*  was  not  otherwise  directed  by  the  plaintiff  or  his 
agent,  is  insufficient."  And  in  a  suit  upon  a  sheriff's 
bond,  for  failure  to  levy,  and  to  return  an  execution 
within  the  time  required  by  law,  the  recovery  is  limited 
to  nominal  damages,  unless  facts  are  averred  in  the 
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complaint  showing  actual  damages.^^  In  a  complaint 
on  an  official  bond  against  the  sureties,  it  need  not  be 
alleged  that  the  officer  took  the  oath  of  office,  if  it  ap- 
pears that  he  entered  ux>on  the  duties  of  the  office,  and 
when  so  acting  broke  any  of  the  conditions  of  the 
bond.^  In  an  action  on  an  undertaking  on  app>eal,  the 
delivery  of  the  undertaking  is  sufficiently  averred,  if 
the  complaint  shows  that  it  was  filed  in  the  clerk's 
office.^*  And  in  such  action,  an  averment  in  the  com- 
plaint that  execution  had  been  issued  on  the  judgment 
and  returned  unsatisfied  is  unnecessary ;  ^T  the  non- 
payment of  the  judgment  can  be  shown  without  issuing 
an  execution.18 

1  La  Fayette  Ins.  Co.  v.  Rogers,  80  Barb.  -lOl.  And  nee  State  v. 
Rush,  77  Mo.  6M  ;  Roberts  v.  Good,  36  N.  V.  40S. 

2  Brmkerhoff  r.  Lawrence,  2  Sand.  Ch.  -100 ;  La  Fayette  Tns.  Co.  v. 
Rotors,  30  Barb.  4!)I.  And  see  Marshall  v.  Rock  wood,  12  How.  Pr. 
452  ;  Chappell  v.  Bissell,  10  How.  Pr.  274. 

S  Johnson  v.  Ackerson,  40  How.  Pr.  222  ;  3  Daly,  4?0 ;  Harrfeon  t». 
Utlov,  6  Hun,  56o :  Blidersee  v.  Aden,  12  Abb.  Pr.  >f.  S.  SM ;  62  Barb. 
175  ;  Doolittle  v.  Dluinny,  31  X.  Y.  250, 

4  Johnson  t».  Ackerson,  40  How.  Pr.  222. 

5  Douglnss  V.  Rathbone,  5  Hill,  143 ;  Da\'ls  v.  Cary,  15  Q.  B.  418 ; 

State  V.  Cowles,  5  Ohio  St.  87. 

6  Baker  v.  Cornwall,  4  CaU  IS. 

7  Guttridge  v.  Vanatta,  27  Ohio  St.  3G8. 

8  Supervisors  v.  Semler,  41  Wis.  .'^4  ;  Cairns  v.  O'Bleness,  40  Wis. 
46*) ;  Carrlngtoii  v.  Bayley,  43  Wis.  507 ;  Western  Bank  v.  Sherwood, 
2i>Barb.  383. 

0  Seely  «.  Iinis,  44  Wis.  4S4. 

10  VJlhacv.  Railroad  Co.  53  Cal.  209. 

11  Jonner  t».  Stroh,  52  Cal.  50-1. 

12  State  V.  White,  83  Ind.  5S7. 

13  Motgomcry  v.  State,  53  Ind.  108 ,   State  v.  Emmons,  88  Ind.  273. 

14  State  V.  Dixon,  80  Ind.  150.    See  WInsor  r.  Orcutt,  11  Paige,  57S. 

15  Mowbray  v.  State,  88  Ind.  324.    And  see  Supervisors  v.  Pludar, 

3  Lans.  8. 

10    Holmes  v.  Ohm,  23  Cal.  268. 

17  Tissot  V.  Darling,  9  Cal.  273. 

18  Tissot  V.  Darling,  9  Cal.  278. 

§  128.  Bonds  and  undertakings — Answor.  —  Ic  ia  a  gen- 
eral rule  in  jjleading  that  matter  in  discharge  or  avoid- 
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ance  of  a  bond  must  be  specially  pleaded.^  Such  matter 
should  be  alleged  positively  and  in  direct  terms,  and 
should  not  be  left  to  inference.^  If  it  is  sought  to  avoid 
a  bond  for  being  illegally  taken,  colore  officii,  the 
answer  should  specially  set  forth  all  the  facts  which 
show  that  illegality.*  If  it  be  merely  alleged  that  seals 
Tvere  affixed  to  a  bond  without  the  consent  of  the  de- 
fendant, without  alleging  that  it  was  done  with  the 
knowledge,  or  by  the  authority  or  direction  of  the 
plaintiif,  it  is  insufficient.^  A  general  plea  of  perform- 
ance, in  answer  to  a  complaint  assigning  a  particular 
"breach,  is  bad  on  demurrer.*  In  a  suit  on  an  official 
bond,  an  answer  as  to  all  the  breaches  alleged  in  the 
complaint,  that  the  acts  and  doings  of  the  officer,  as 
fiuch,  were  had  and  done  with  the  full  knowledge  of 
the  plaintiffs,  and  by  their  advice  and  consent,  and  by 
the  advice  and  consent  of  their  attorneys,  was  held  to 
be  too  indefinite.^  So,  in  a  suit  upon  such  bond,  an 
answer  by  sureties  that  the  sureties  on  a  former  bond 
had,  upon  proper  application,  in  term  obtained  an  or- 
der from  a  Judge  pro  tempore  discharging  them,  which, 
however,  was  never  entered  of  record,  and  thereupon 
the  bond  sued  on  was  executed,  is  bad.^  In  an  action 
on  a  bond  each  breach  assigned,  with  the  introductory 
averments,  is  regarded  as  a  separate  paragraph  of  com- 
plaint, with  a  view  to  making  issue,  and  an  answer  in 
bar  of  the  whole  action,  insufficient  as  to  one  of  the 
breaches  assigned,  is  bad  on  demurrer.^  In  a  suit  on  a 
constable's  bond,  for  a  breach  of  the  condition  thereof 
in  negligently  suffering  the  escape  of  a  defendant  in  a 
bastardy  prosecution,  a  plea  that  the  defendant  in  bas- 
tardy was  not  guilty  is  bad.*  A  breach  of  the  condi- 
tion of  a  penal  bond  is  not  sufficiently  traversed  by  a 
plea  averring  that  the  obligors  have  not  violated  the 
condition  to  the  extent  charged,  but  it  should  deny  any 
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breach  of  the  condition  as  charged.'®    In  an  action  upon 
a  bond  alleged  to  have  been  lost,  the  defendant  ina^" 
show  in  evidence  under  a  general  denial  that  he  never 
executed  the  alle^:red  bond,  such  evidence  being  ni«%- 
terial  as  tending  to  dispute  its  existence.^'    Where  tlic 
complaint  alleged  that,  by  the  terms  of  the  bond  suecl 
on,  damages  for  the  breach  of  the  contract  referred  to 
in  it  were  duly  liquidated  at  five  thousand  dollars,  an 
answer  denying  each  and  every  allegation  in  the  com- 
plaint not  admitted,  and  admitting  the  execution  of  a 
bond,  with  the  condition  mentioned  in  the  complaint, 
was  held  to  put  in  issue  the  allegation  of  the  complaint, 
that  by  the  terms  of  the  bond  the  damages  were  liqui- 
dated at  five  thousand  dollars."    A  township  bond  re- 
cited that  the  township  officers  executing  it  had  been 
authorized,  as  the  law  required,  to  issue  such  bond, 
and  it  was  held  in  a  suit  on  the  bond  that  the  town- 
ship could  set  up  that  no  such  authority  had  been 
givenJ"*    Tlie  surrender  of  a  bond  to  an  obligor,  and 
the  collection  thereof,  is,  in  legal  effect,  the  same  as  a 
release  of  a  cause  of  action  on  the  bond,  and  may  be 
pleaded  in  bar  of  an  action  to  recover  the  amount  of 
the  bond.**    At  common  law,  an  obligor  in  a  bond  can- 
not defend  an  action  thereon,  upon  the  ground  of  a 
want  of  consideration,  or  that  the  consid  ration   harl 
failed. •'^    The  seal  at  common  law  is  conclusive  evi- 
dence of  a  sufficient  consi deration. *•    But  this  rule  has 
been  changed  by  statute  in  some  of  the  States,  and  the 
presumption  of  a  consideration  may  be  rebutted  in  the 
answer.*'    The  obligor  has  the  right  to  avoid  the  in- 
strument if  he  can,  by  showing  that  there  was  no  suffi- 
cient consideration  for  the  contract,  but  the  burden  is 
upon    him  to  establish  this.'*    And  under  the  Texas 
statute,  althougli  a  sealed  instrument  shows  upon  its 
face  that  there  was  no  consideration  to  make  it  binding 
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in  law,  that  defense  must  be  asserted  by  a  plea  sup- 
ported by  affidavit,  and  is  not  available  by  means  of  a 
demurrer  or  exception^'  In  a  suit  by  a  sheriff  upon 
an  indemnity  bond,  given  to  indemnify  him  against  a 
levy  and  sale  on  execution  of  property  claimed  by  a 
third  person,  the  sureties  may  prove  in  mitigation  of 
damages,  under  a  general  denial,  the  amount  received 
by  the  sheriff  upon  the  sale.^  So  in  an  action  on  a 
bond  given  for  the  faithful  performance  of  duties,  a 
surety  may  show  in  evidence  under  the  general  denial 
a  settlement  between  the  plaintiff  and  the  principal  in 
the  bond,  of  all  demands  against  the  latter.^^  An 
answer,  in  effect  a  plea  of  nil  debet,,  to  an  action  on  a 
writing  obligatory,  was  a  bad  plea  at  common  law,  and 
is  Inadmissible  under  Code  practice." 

1  Greathonse  v.  Dunlap,  8  McLean,  903;  Bottoniley  v.  United 
States,  1  Story,  13S. 

2  United  States  v.  Bradley,  10  Peters,  343. 

3  United  States  v.  Sawyer,  1  Gall.  80. 

4  United  States  v.  Linn,  1  How.  KM. 

5  Thomas  v.  Van  Ness,  4  Wend.  54'J ;  Beach  v.  Barrows,  13  Barb. 
305 ;  Gott  V.  State,  44  Md.  319. 

6  State  V.  Dougherty,  32  Ind.  350. 

7  Harvey  v.  State,  04  Ind.  159. 

8  State  »'.  Roche,  94  Ind.  872.  And  see  Colburn  v.  State,  47  Ind. 
310;  Mustard  %\  Hobpess,  69  Ind.  824;  Reno  v.  Tyson,  24  Ind.  56; 
Frazee  v.  Frazee,  70  Ind.  411. 

9  Laldn  r.  State,  89  Ind.  68. 

10  United  States  v.  Dalr,  4  Blss.  28a 

11  MilUlcan  v.  State,  70  Ind.  310. 

12  Walsh  V.  Mehrback,  6  Hun,  448. 

13  Hudson  v.  Inhabitants  etc.  35  N.  J.  L.  437. 

14  Paxton  V.  Wood,  77  N.  C.  11. 

15  Van  Valkenbnrgh  v.  Smith,  60  Me.  97. 

16  Vroman  v.  Phelps,  2  Johns.  177 ;  Dorr  v.  Mnnsell,  13  Johns.  430; 
Page  V.  Tryfaut,  2  Mass.  159. 

17  See  McCarty  v.  Beach,  10  Cal.  461;  Wills  v.  Kempt,  17  Cal. 
96. 

18  Home  Ins.  Co.  v.  Watson,  50  N.  Y.  390. 

19  Pierce  v.  Wright,  33  Tex.  631.    And  see  Short  v.  Price,  17  Tex. 
408 ;  Lewln  v.  Houston,  8  Tex.  07. 
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20  O'Brien  v.  McCaun,  58  N.  Y.  373w 

21  Wheeler  etc.  Mauuf.  Co.  r.  Tinsley,  75  Mo.  458. 

22  Moore  v.  Nichols,  39  Ark.  145.    And  see  Sevier  v.  Wilson,  8  Ark. 
496. 

§  129.    Breach  of  promise  to  marry — Complaint. — An 
action  on  a  promise  to  marry  can  be  maintained  only 
when'  the  contract  is  mutual,^  and  the  complaint  must 
allege  tliat  the  promise  was  mutual.^    So  the  readiness 
and  willingness  of  the  plaintiff  to  fulfill  the  marriage 
promise  is  material,  and  must  be  averred.'    But  if  the 
promise  was  to  marry  on  a  certain  day  named,  the  com- 
plaint need  not  aver  a  request  for  performance.*    So 
where  the  complaint  avers  the  marriage  of  the  defend- 
ant to  another,  it  is  not  necessary  to  aver  that  the  plain- 
tifi' had  requested  the  defendant  to  fullill  the  promise ;  ^ 
the  averment  of  marriage  dispenses  with  request.^  And 
in  averring  the  marriage  of  the  defendant  with  another, 
it  is  not  necessary  to  aver  that  such  other  is  still  living.^ 
So,  when  the  complaint  states  sufficiently  the  promise 
to  marry  by  the  defendant,  and  his  representation  that 
he  was  unmarried,  and  competent  to  marry  the  plaint^- 
iff,  it  is  unnecessary  to  allege  that  he  knew  this  repre- 
sentation to  be  false.^    It  is  not  necessary  to  allege  the 
age  of  the  plaintitf  in  a  suit  for  breach  of  x^romise  to 
marry .•    But   unless  special  damages  are  averred  in 
such  suit,  evidence  of  damage  should  be  confined  to 
that  which  is  the  direct,  natural,  and  necessary  conse- 
quence of  the  breach. *o     The  loss  of  the  plaintiff's 
health  must  be  averred  in  order  to  recover  damages 
therefor.^^    So  the  fact  that  the  plaintiff  has  been  se- 
duced by  the  defendant,  by  means  of  the  alleged  prom- 
ise of  marriage,  may  be  shown  to  enhance  the  damages, 
if  it  is  alleged  in  the  complaint,  but  not  otherwise." 
And  among  the  elements  of  actual  damages  which  it  is 
held  should  be  ailegedand  proven  have  been  included 
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the  disappointment  of  reasonable  expectations,  the 
money  value  or  worldly  advantages  of  the  proposed 
marriage,  the  injury  to  the  feelings  and  affections,  the 
wounding  of  the  pride,  and  the  actual  outlay  in  the 
preparation  for  the  marriage,  etc."  The  action  cannot 
be  maintained  against  an  infant,^^  and  this  is  so,  although 
the  plaintitf  may,  by  reason  of  the  promise  to  marry, 
have  been  induced  to  allow  hini  to  have  connection 
with  her.i5  B^t  where  the  promise  is  alleged  to  have 
been  made  at  a  certain  date,  to  which  the  defendant 
pleaded  infancy,  it  is  not  error  for  the  court  to  permit 
an  amended  petition  to  be  filed,  stating  other  promises, 
and  a  ratification  of  the  first  promise  after  the  defend- 
ant came  of  age.'®  If  the  names  of  the  parties  are  given 
in  full  in  the  caption  and  commencement  of  the  com- 
plaint, the  fact  that  in  one  paragraph  the  plaintiff  is 
identified  as  "she"  and  "her,"  without  reference  to 
the  caption,  is  a  sufficient  identification."  It  is  held 
that  a  promise  to  marry  may  be  inferred  from  circum- 
stances,^^ and  a  protUise  of  marriage  freely  made  is  not 
nullified  by  another  made  under  duress,'® 

1  Wells  V.  Padgett,  8  Barb.  323. 

2  King  77.  Kersey,  2  Ind.  402;  Gates  v.  McKlnneyV48  Ind.  562; 
Buazard  v.  Knapp,  12  How  Pr.  504  ;  Koper  v.  Clay,  18  Mo.  383.  ^ 

3  Graham  v.  Martin,  &i  Ind.  507. 

4  Graham  v.  Martin,  64  Tnd.  567  ;  Haymond  v.  Saucer,  84  Ind.  3, 6. 
Qompare  Clements  v.  Moore,  11  Ala.  35 ;  Coil  v.  Wallace,  24  N.  J.  L. 
291 ;  Hook  V.  George,  108  Mass.  324 ;  Fible  v.  Capllnger,  13  Mon.  B. 
464.  And  after  the  defendant  has  renounced  hLs  promise  to  Jiiarry 
the  plaintiff,  she  is  not  obliged  to  request  hlni  to  f  ulnll  it  before  bring- 
ing suit,  although  the  time  fixed  for  performance  has  not  passed : 
Burtis  V.  Thompson,  42  N.  Y.  246 ;  Kurtz  v.  Frank,  76  Ind.  5m ;  40 
Am.  Rep.  275 ;  Frost  v.  Knight,  Law  R.  7  Ex.  111. 

5  Short  V.  .Stone,  18 Q.  B.  358  ;  Caines  v.  Smith,  15  Mees.  A  W.  189. 
And  see  Stevensou  v.  Pettis,  12  Phila.  468  ;  Lovelock  v.  Frankly n,  8 
Q.  B.  371. 

6  Short  V.  Stone,  8  Q.  B.  358. 

7  Short  r.  Stone,  8  Q.  B.  358. 

8  Blattmacher  v.  Saal,  7  Abb.  Pr.  403 ;  29  Barb.  22.  And  see  Leo- 
pold V.  Poppenhelmer,  1  Code  R.  39. 

9  Olasmock  V.  Shell,  57  Tex.  215. 

BooxE  Plead.  — 20. 
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10  Bedell  v.  Powell,  13  Barb.  183. 

11  Bedell  v.  Powell,  13  Barb.  183.  And  Bee  Oiese  v.  Bchaltz,  53  Wis. 
463. 

12  Gates  V.  McKinuey ,  48  Ind.  562 :  17  Am.  Rep.  768 :  Kurtz  v.  Frank, 
76  Ind.  594  ;  40  Am.  Rep.  275 ;  Leavitt  v.  Cutler,  37  Wis.  46  ;  Glese  v. 
Schultz,  53  Wis.  463  ;  Sauer  v.  Scbuleuberg,33  Md.  288 ;  8  Am.  Rep.  174. 

:  See  Matthews  v.  Cribbett,  11  Ohio  St.  830 ;  Roper  v.  Clay,  18  Mo.  383. 
•  One  action  may  be  malutaiued  for  a  breach  of  promise  to  marry  and 
.  for  seduction  under  the  promise :  Haymond  v.  Saucer,  84  Ind.  3. 

13  See  Glasscock  v.  Shell,  57  Tex.  215  ;  Harrison  v.  Swift,  13  Allen, 
145;  Sherman  v.  Bawson,  102  Mass.  899;  Kelleyv.  Riley,  106  Mass. 

:339  ;  8  Am.  Rep.  336. 

14  Hamilton  v.  Lomaz,  26  Barb.  615 ;  6  Abb.  Pr.  142. 

15  Leichtweiss  v.  Treskow,  21  Hun,  487. 

16  Schreckengast  v.  Ealey,  Sap.  Ct.  Neb.  20  N.  W.  Rep.  8S8 ;  16 

Neb.  510. 

17  Gates  v.  McKinney,  48  Ind.  562  ;  17  Am.  Rep.  768. 

18  Hotchkiss  V.  Hodge,  38  Barb.  11 ;  Coil  v.  Wallace,  27  N.  J.  L.  291  ; 
McCrum  v.  Hildebrand,  85  Ind.  204.  And  see  Wa«enseller  v.  Sim- 
mers, 97  Pa.  St.  465.  But  evidence  of  illicit  sexual  intercourse  be- 
tween the  parties  is  inadmissible  to  prove  a  promise  to  marry : 
Felger  v.  EUell,  75  Ind.  417. 

19  McCrum  v.  Hildebrand,  85  Ind.  204.  The  husband  of  a  plalntifT, 
in  an  action  for  breach  of  promise  to  marry,  married  since  the  action 
was  commenced, is  not  a  neceaaary  party  to  the  action:  Shulerv. 
MUlsap,  71 N.  C.  297. 

§  180.  Breach  of  promiie  to  marry — Aiuwer. — Infancy, 
when  pleaded,  is  a  valid  defense  to  an  action  for  the 
breach  of  a  promise  to  marry.^  So  a  promise  of  mar* 
rlage  in  consideration  that  the  promisee  should  before 
marriage  have  sexual  connection  with  the  promisor  is 
void,  and  an  action  thereon  cannot  be  sustained.'-'  And 
so  of  a  promise  by  a  man  to  marry  when  a  divorce 
.should  be  decreed  between  himself  and  his  wife  in  a 
.«uit  then  pending.'  The  defendant  may  introdaoe 
^evidence,  in  mitigation  of  damages,  of  the  fact  that  he 
'was  afflicted  with  an  incurable  disease  at  the  time  of 
the  breach  of  the  promise  to  marry.^  But  where  the 
defendant  failed  to  perform  his  promise  upon  the 
ground  that  he  was  afflicted  with  a  venereal  disease 
which  unfitted  him  for  the  married  state,  it  was  held 
that  he  would  be  answerable  in  damages  if  the  disease 
was  contracted  subsequently  to  the  time  of  making  the 
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promise,  or  if  before,  and  he  knew  his  infirmity  was 
incurable ;  ^  but  if  it  was  contracted  prior  to  the  promise, 
and  he  had  reason  to  believe  it  was  temporary  only,  he 
would  be  excusable."  It  is  no  defense  to  the  action 
that  the  plaintiff  had  previously  contracted  to  marry 
another  person ;  ^  nor  that  the  defendant  felt  that  the 
proposed  marriage  would  not  tend  to  the  happiness  of 
both  parties.^  Under  a  general  denial,  evidence  that 
the  plaintiff  drank  to  excess,  and  sometimes  got  intoxi- 
cated, although  not  competent  as  a  defense  to  the 
action,  is  admissible  in  mitigation  of  damages,  as  is 
any  evidence  that  the  plaintiff  would  be  an  unfit 
companion  in  married  life.'  The  defendant  was  per- 
mitted to  show,  in  mitigation  of  damages,  an  act  of 
adultery  by  the  plaintiff  more  than  twenty-five  years 
previously,  although  no  such  defense  had  been 
pleaded. ^<>  But  it  was  held  that  proof  that  the  defend- 
ant's promise  of  marriage  was  obtained  by  the  plaintiff 
fraudulently  should  not  be  admitted  unless  the  fact  is 
alleged  in  the  answer.^^  In  New  York,  in  an  action  for 
the  breach  of  a  promise  to  marry,  the  defendant  may 
prove  at  the  trial  facts  not  amounting  to  a  total  defense, 
tending  to  mitigate  the  plaintiff's  damages,  if  they  are 
set  forth  in  the  answer,  either  with  or  without  one  or 
more  defenses  to  the  entire  cause  of  action.^^  The  inter- 
position of  a  defense  to  such  action,  that  the  character 
of  the  plaintiff  is  unchaste,  even  if  unsuccessful,  ought 
not,  per  8e,  to  aggravate  the  damages,  unless  it  is  inter- 
posed in  bad  faith,  from  malice,  wantonness,  or  reck- 
lessness.^' But  if  the  defendant  wantonly,  with  intent 
to  injure  the  plaintiff  and  without  reasonable  belief 
that  he  will  be  able  to  prove  it,  alleges  in  his  answer 
that  the  plaintiff  is  unchaste,  and  has  had  illicit  inter- 
course with  other  men,  it  may  be  considered  in  aggra- 
vation of  damages.^^    Andwhenin  an  action  for  breach 
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.of  promise  to  marry  and  for  seduction,  the  defendant 
has  adduced  evidence  of  particular  acts  of  indiscretion 
by  the  plaintiff,  she  may  rebut  by  showing  her  good 
character  for  chastity .^^  It  is  held  to  be  no  defense  to 
an  action  for  a  breach  of  promise  to  marry  that  the  de- 
fendant was  married  at  the  time  of  the  promise,  if  the 
plaintiff  was  ignorant  of  that  faot.^* 

.     1    Rush  V.  Wick,  81  Ohio  St.  621 ;  Lelchtwelss  v.  Treskow,  21  Hnn, 

487. 

2  Honks  V.  Naglee,  54  Cal.  61  ;  85  Am.  Rep.  67 ;  Botgueres  v, 
Boulon,  54  Cal.  146 ;  Steinfeld  v.  Levy,  16  Abb.  Pr.  N.  ».  26. 

3  Nolce  V.  Brown,  88  N.  J.  L.  228. 

4  Sprague  v.  Craig,  61  IlL  288.  Compare  Boast  v.  Firth,  Law.R.  4 
Com.  F.  8. 

5  Allen  V.  Baker,  86  N.  C.  91 ;  41  Am.  Rep.  444. 

6  Allen  V.  Baker,  86  N.  C.  91 ;  41  Am.  Rep.  444. 

7  Roper  v.  Clay,  18  Mo.  383. 

8  Coolldge  v.  Neat,  129  Mass.  146. 

9  Button  V.  McCauley,  5  Abb.  Pr.  N.  S.  29 ;  1  Abb.  Ct.  App.  282  ; 
reversing,  38  Barb.  413. 

10  Tompkins  v.  Wadley,  8  Thomp.  <ft  C.  424. 

11  Leavltt  V.  Cutler,  37  Wis.  46.  Compare  Bell  v.  Eaton,  28  lucL 
46S  ;  Hunter  v.  Hataelcl,68  Ind.  416. 

12  N.  Y.  Code  Civ.  Proc  «  536. 

13  Powers  V.  Wheatley,  46  Cal.  113 ;  White  v.  Thomas,  12  Ohio  St. 

14  Haymondv.  Sancer,  84  Ind.  3  ;  Denslow  v.  Van  Horn,  16  Iowa, 
47fi.  And  see  Thorn  v.  Knapp,  42  N.  Y.  474  ;  Heed  v.  Clark.  47  CaL 
194  ;  Bimpsou  v.  Black,  27  Wis.  206  ;  Leavitt  v.  Cutler,  37  Wis.  46. 

.  15    Haj'mond  v.  Saucer,  84  Ind.  8 ;  American  Express  Co.  v.  Patter* 
son,  73  Ind.  430. 

18  Kelley  v.  Riley,  106  Mass.  339 ;  Stevenson  v.  Pettis,  12  Phlla. 
4«8 ;  Cooper  v.  Davenport,,  1  Helsk.  368 ;  Wild  v.  Harris,  7  Com.  B. 
9yy.    And  see  Prescott  v.  Guyler,  32  111.  312. 

i  131.  Civil  Damage  Aet. — In  many  of  the  States,  a 
cause  of  action  for  damages  hi  favor  of  a  person  in- 
jured in  person  or  property  by  the  act  of  an  intoxi- 
cated person,  against  the  person  or  persons  causing  the 
intoxication,  has  been  created  by  statute  commonly 
known  as  the  "Civil  Damage  Act."*  The  injury  to 
the  means  of  support  is  one  of  tlie  main  grounds  of  the 
action,  and  when  the  party  is  deprived  of  the  usual 
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means  of  maintenance^  which  he  or  she  was  accus- 
tomed to  enjoy  previously,  by  or  in  consequence  of  the 
intoxication  or  the  acts  of  the  x>erson  intoxicated,  the 
action  can  be  maintained ;  *  and  both  direct  and  conse- 
quential' injuries  are  included  in  the  remedy  given.' 
Where  injury  to  ** means  of  support"  is  the  gravamen 
of  the  action,  the  plaintiff  must  show  that  in  conse- 
quence of  the  intoxication  or  the  acts  of  the  intoxicated 
person,  the  plaintiif' s  accustomed  means  of  mainte- 
nance have  been  cut  oft'  or  curtailed,  or  that  he  has 
been  reduced  to  a  state  of  dependance  by  being  de- 
prived of  the  support  he  had  before  enjoyed.*  Gener- 
ally speaking,  it  is  sufficient  that  the  statutory  grounds 
of  action  are  all  sufficiently  set  forth  in  the  complaint 
or  petition.^  The  complaint  need  not  aver  the  kind  of 
intoxicating  liquor  sold,  nor  that  the  defendant  had  no 
license,  nor  that  such  liquor  was  sold  on  his  premises, 
nor  that  the  person  was  intoxicated,  or  in  the  habit  of 
becoming  so,  at  the  time  of  such  sale.'  But  a  comr 
plaint  alleging  that  the  defendant  "  sold,  bartered,  or 
gave,  or  permitted  to  be  sold,  bartered,  or  given  to '.' 
such  person,  in  the  defendant's  "saloon,  a  quantity  of 
intoxicating  liquor,  which"  such  person  "then  and 
there,  in  and  upon  said  premises,  drank,"  and  thereby 
became,  "in  whole  or  in  part,  intoxicated,"  was  held 
to  be  insufficient  in  that  it  did  not  show  that  the  defend- 
ant had  "  caused  "  sucli  intoxication  J  So  an  allegation 
that  "  while  in  a  state  of  intoxication  so  that  he  was 
incapable  of  knowing  what  he  was  about,  or  taking 
care  of  himself,  he  fell  into  an  open  cellar,"  etc.,  is  held 
not  to  be  equivalent  to  an  averment  that,  "  in  conse- 
quence of  the  intoxication,"  he  fell,  etc.,  as  the  statute 
requires.8  Under  the  Nebraska  statute,  it  is  only  neces- 
sary to  allege  and  prove  the  fact  of  selling  or  furnish- 
ing intoxicating   liquors   by   the   defendants   to   the 
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deceased,  on  or  about  the  day  of  his  intoxication.*  Jl 
declaration  under  the  Michigpan  statute  will  allow  evi- 
dence of  damages  from  further  degrading  a  man  wlio 
was  not  temperate  at  the  outset.^^  And  a  wife's  ri^ht 
of  recovery  under  the  statute  is  not  affected  by  the  faet 
that  she  had  signed  the  defendant's  petition  for  a 
dram-shop  license.^^  A  license  to  sell  liquor  does  not 
bar  an  action  under  the  statute.'^  Nor  is  it  any  defense 
to  the  action  that  the  plaintiff  lent  his  horse  on  Sun- 
day to  the  one  who  went  with  it  to  the  defendant's  and 
got  intoxicated." 

1  See  Bertbolf  v.  O'ReUly,  8  Han,  10 ;  74  N.  Y.  609 ;  90  Am.  Rep. 
323;  Franklin  t;.  Bcliermerhorn,  8  Hun,  112;  State  v.  Ludlngton,  33 
Wis.  107 :  Mead  v.  Stratton,  87  M.  Y.  49S ;  41  Am.  Rep.  aS6 ;  8chroecler 
t'.  Crawford,  &i  111.  337  ;  Welch  v.  Jugenheimer,  56  Iowa,  11 ;  Kircli> 
nier  v.  Myers,  35  Ohio  St.  85 ;  Good  v.  Towns,  66  Vt.  410 ;  48  Am.  Rep. 
799. 

2  Volans  v.  Owen,  74  N.  Y.  526 ;  SO  Am.  Rep.  337 ;  Mead  r.  Strat- 
ton, 87  N.  Y.  493 ;  41  Am.  Rep.  386 ;  Davis  i'.  Standlsh,  26  Hun,  608  ; 
tschneider  v.  Hosier,  21  Ohio  St.  96 ;  Qualn  v.  Russell,  8  Hun.  819  : 
Peterson  v.  Knoble,  35  Wis.  80 ;  Neu  v.  McKeehnle,  05  X.  Y.  682 ;  47 
Am.  Rep.  89. 

8  Volans  v,  Owen,  74  N.  Y.  626 :  80  Am.  Rep.  837.  And  see  Jodcers 
V.  Borgmau,  29  Kan.  100  ;  44  Am.  Rep.  625. 

4  Volans  V,  Owen,  74  N.  Y.  626 ;  30  Am.  Rep.  337. 

5  See  Schneider  v.  Hosier,  21  Ohio  St.  66  ;  Peterson  v.  Knoble,  8S 
Wis.  80 ;  Quain  v.  Russell,  8  Hun,  319. 

6  Walser  v.  Kerrigan,  56  Ind.  801.  The  allegation  of  the  particu> 
lar  place  of  sale  does  not  prevent  proof  of  sales  at  other  places : 
Gustafson  v.  Wind,  62  Iowa,  281. 

7  Ditton  V.Morgan,  66  Ind.  60. 

8  Schwarm  v.  Osborn,  69  Ind.  245. 
0   Kerkow  v.  Bauer,  IS  Neb.  ISOi 

10  Friend  v.  Dunks,  89  Mich.  733.    Compare  Gustafson  v.  Wind,  82 
Iowa,  281. 

11  Jockers  v.  Borgman,  29  Kan.  109 ;  44  Am.  Rep.  625. 

12  Dubois  V.  Miller,  5  Hun,  832 ;  Quain  v.  Rossell,  12  Hun.  37& 

13  Bertholf  v.  O'Reilly,  8  Hun,  16 ;  PlaU  v.  City  of  Cohoea,  24 
Hun,  101. 

§  182.  Claim  and  delivery — Sepleiviii.  —  Proceeding^ 
In  an  action  for  '^  claim  and  delivery ''  under  the  Code 
system  of  practice  are  in  many  respects  analogoos  to 
those  in  ^^  replevin ''  at  common  law.^    The  provisions 
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of  the  statute  relative  to  the  forms  of  pleading  in  the 
action  should  be  pursued,  but  a  substantial  compliance 
therewith  is  held  to  be  suflacient.*    The  gist  of  the 
action  is  the  wrongful  detention  of  the  property ;  *  and 
without  an  averment  of  a  wrongful  detention,  the  com- 
plaint or  petition  does  not  state  a  cause  of  action.^    But 
a  mere  allegation  of  wrongful  detention  is  not  enough.^ 
And  in  order  to  maintain  the  action,  the  plaintiff  must 
allege  in  his  complaint  or  petition,  interest  in  himself, 
right  of  immediate  possession,  and  detention  on  the 
part  of  the  defendant.^    But  if  he  sets  forth  that  he  is 
the  owner  of  the  property  in  controversy,  describing  it, 
or  that  he  has  a  special  ownership  or  interest  therein, 
stating  the  facts  in  relation  thereto,  that  he  is  entitled 
.to  the  immediate  possession  of  the  property,  and  that 
the  defendant  wrongfully  detains  it  from  him,  it  is 
enough ;  ^  and  a  general  denial  on  the  part  of  the  de- 
fendant is  sufficient  to  put  in  issue  all  these  allegations, 
and  to  throw  the  burden  of  proving  them  upon  the 
plaintiff ;  ^  and  if  the  plaintiff  fails  to  prove  his  aver- 
ments, such  general  denial  determines  that  the  property 
should  be  restored  to  the  defendant,  if  it  has  been  de- 
livered to  the  plaintiff  under  proceedings  in  the  action." 
A  complaint  which  does  not  aver  any  right  or  title  in 
the  plaintiff  is  bad.^^'    But  the  right  may  be  stated  in 
general  terms  ;^^  and  if  the  plaintiff  avers  the  title  and 
right  of  possession  to  be  in  him,  and  a  wrongful  deten- 
tion, and  also  avers  the  particular  facts  upon  which  his 
tit^e  and  right  of  possession  are  claimed,  a  denial  of  the 
first  averments  is  sufficient,  without  a  denial  of  the 
latter.^'    In  a  complaint  for  claim  and  delivery  and 
damages  for  the  detention  of  the  property,  an  allegation 
of  the  conversion  of   the  property  by  the  defendant 
may  be  regarded  as  surplusage.^^    An  averment  in  the 
complaint  that  *^  the  plaintiff  was  the  owner  and  in  pos- 
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session  of  the  property/'  is  not  traversed  by  an  answer 
which  denies  that  the  **  plaintilf  was  the  owner^  and 
entitled  to  the  possession  of  the  property."  "  If  the  de» 
fendant  came  lawfully  into  possession  of  the  property, 
demand  and  refusal  must  be  averred.'^  If  special 
damages  are  claimed,  they  should  be  specially  alleged  ;  ^* 
but  this  ruie  does  not  apply  where  the  statute  clearly 
provides  for  "  damages  for  the  detention."  "  The  de- 
fendant is  not  entitled  to  damages  unless  he  sets  them, 
up  in  his  answer.^^  ^^  averment  of  value  of  the  goods 
and  damages  for  their  detention  being  material  allega- 
tions, a  failure  to  deny  them  is  to  admit  them  to  be 
true.^*  Under  an  answer  by  the  defendant  alleging 
that  he  is  the  owner  of  the  property,  and  that  he  does 
not  unlawfully  detain  it,  he  may  prove  that  a  mortgage 
under  which  the  plaintiff  claims  title  and  possession 
was  a  forgery.**  So,  under  a  general  denial  in  the 
answer,  it  is  not  error  in  the  court  to  allow  the  defend- 
ant to  prove  his  right  to  the  possession  by  virtue  of  a 
lien  to  defeat  a  recovery  by  the  plaintiff.**  And  an 
answer  setting  forth  that  the  title  of  the  plaintiff  is  as 
administrator  of  a  mortgagee,  and  that  such  mortg^age 
was  made  with  intent  to  defraud  creditors,  and  set- 
ting forth  facts  constituting  fraud,  and  alleging  that 
the  defendant  had  purchased  the  goods  at  a  sale  on 
an  execution  had  by  d,  constable,  is  good  on  demur- 
rer.^-^  To  support  an  action  of  claim  and  delivery, 
the  property  must  be  a  personal  chattel  at  the  tune 
of  the  taking;^  and  the  property  should  be  partic- 
ularly described.^  If  the  property  claimed  be  so 
mixed  with  other  property  that  a  delivery  of  the 
specific  article  cannot  be  made,  and  the  plaintiff  fails 
to  ask  judgment-  for  its  value  in  case  it  cannot  be 
delivered,  the  action  of  claim  and  delivery  cannot  be 
sustained.'^ 
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1  See  Pico  i».  Pico,  M  Cal.  45a ;  Pope  v.  Jackson,  65  Me.  16? ;  Oleson 
V.  Merrill,  20  Wis.  462 ;  Wilson  v.  Fuller,  9  Kan.  191 ;  Latimer  v.  Hot- 
ter, 26  Ohio  St.  480 ;  Stockwell  v.  Phelps,  34  N.  Y.  383  ;  Paul  v.  I.uttrell, 
1  Colo.  317  ;  Bichey  v.  Du  Pre,  208.  C.  6  ;  Council  v.  Averett,  90  N.  C.  IBS. 

2  Buslck  V.  Bumm,  3  Iowa,  63;  Smith  v.  Montgomery,  5  Iowa, 
871 ;  Auld  V.  Klmberlln,  7  Kan.  601 ;  Piranl  v.  Harden,  5  Ark.  81. 

8  Brown  v.  Holmes,  13  Kan.  491 ;  Moore  v.  Kepner,  7  Neb.  291 ; 
Krugr  V.  Herod,  69  Ind.  78 ;  Williams  v.  West,  2  Ohio  St.  82. 

4  Ihraper  t».  Ellis,  12  Iowa,  316  ;  Hard  v.  Stmonton,  10  Minn.  423  ; 
Childs  V,  Hart,  7  Barb.  870 ;  Leroy  v.  MeCounell,  8  Kau.  273. 

5  Scofleld  V.  Whitelegge,  10  Abb.  Pr.  X.  8.  IW  ;  aflf 'd,  12  Abb.  Pr. 
If .  S.  830 ;  49  N.  Y.  259  ;  Tronson  v.  Union  Lumbering  Co.  88  Wis.  202. 

6  Wilson  V.  Fuller,  9  Kan.  177  ;  Yandle  v.  Crane,  13  Kan.  347. 

7  Holslngton  v.  Armstrong,  22  Kan.  110.  And  see  N.  Y.  Code  Civ. 
Proc.  {  1720.  Compare  Chapln  v.  Merchants'  Nat.  Bank,  81  Hun,  52.) ; 
Davenport  Glucose  Manuf.  Co.  v.  Taussig,  81  Hun,  563 ;  Baker  t>. 
Cordwell,  6  Colo.  199.  That  ownership  Is  Implied  from  an  allegation 
of  sale  and  delivery :  See  Morrison  v.  Lewis,  17  Jones  &  S.  ITS. 

8  Wilson  V.  Fuller,  9  Kan.  177 ;  Bailey  v.  Boyne,  20  Kan.  657 ;  Moore 
V,  Kepner,  7  Neb.  291  ;  McKllltp  v.  Burhans,  12  N.  Y.  Weak.  Dig.  185. 
And  see  Ford  v.  Ford,  3  Wis.  899 ;  Jansen  v.  JEffey,  10  Iowa,  231 ;  \Vai- 
pole  V.  Smith,  4  Blackf.  3()4 ;  Bond  v.  Mitchell,  3  Barb.  «H :  WUUams 
V.  Mathews.  30  Minn.  131 ;  Carman  v.  Boss,  64  Cal.  249. 

.    9    Pico  V.  Pico.  56  Cal.  453. 

10  Scofleld  V.  Whltelegge,  10  Abb.  Pr.  N.  8. 104  ;  aflf'd,  12  Abb.  Pr. 
N.  S.  320  ;  49  N.  Y.  259.  A  complaint  which  avers  that  the  plamtiif 
M  was  and  is  In  the  possession  of  the  property  "  does  not  state  a  cause 
of  action :  Carman  v.  Boss.  64  Cal.  249. 

11  Barclay  v.  Quicksilver  Mln.  Co.  6  Lans.  25;  Heine  v.  Ander- 
son, 2  Duer,  318.  Compare  Dambmann  v.  White,  48  Cal.  439; 
Simmons  v.  Lyons,  55  N.  Y.  671  j  Stickneyt». Smith,  5  Minn, 486  ;  Mal- 
colm V,  O'Reilly,  14  Jones  <fc  S.  222  ;  89  N.  Y.  156;  Vaudenburgh  v. 
Van  Valkenburgh,  8  Barb.  217 ;  Bobinsou  v.  Fitch,  26  Ohio  St.  653  ; 
Morrison  v.  Lewis,  17  Jones  A  8. 178. 

12  Nudd  V.  Thompson,  84  Cal.  39. 

13  Banfleld  v.  Haeger,  13  Jones  <fc  S.  428  ;  7  Abb.  N.  C.  818. 

14  Bicbardson  t;.  Smith,  29  Cal.  529.  Compare  Carman  t'.  Boss,  64 
CaL240. 

15  Scofleld  V.  Whltelegge,  10  Abb.  Pr.  N.  S.  104  ;  aff'd,  12  Abb.  Pr. 
N.  S.  320  ;  49  N.  Y.  250 ;  Rawley  v.  Brown,  18  Hun.  456 :  Canipbell  t;. 
Jones.  38  Cal.  507  ;  Shoemaker  7\  Simpson,  16  Kan.  43 :  Hurd  r.  Hiraon- 
ton,  10  Minn.  423  ;  Treat t».  Hathorn,  3  Hun,  646  ;  Ryerson  v.  Kuuffleld, 
13  Hun,  380.  Compare  Brown  v.  Holmes,  13  Kan.  482  ;  Oleaoii  v.  Mer- 
rill, 20  Wis.  462  :  Simser  v.  Cowan,  56  Barb.  895  ;  Stone  v.  Bird,  16  Kau. 
488  ;  Knapp  v.  Schneider,  10  Daly,  218. 

16  Stevenson  v.  Smith,  28  Cal.  102.    And  see  Park  v.  McBaulels,  37 

vtses. 

17  ZItske  V.  Goldberg,  83  Wis.  216. 

18  Whitcomb  v.  Hoffman,  14  Hun,  335. 

19  Tucker  v.  Parks,  7  Colo.  62 ;  Snell  v.  Crowe,  3  Utah,  2fi  ;  Tully  r. 
Harloe,  35  Cal.  306.  But  see  Bailey  v.  Kills,  21  Ark.  489  ;  Builroad  Co. 
V.  Packet  Co.  38  Iowa,  877. 

20  Gandy  r.  Pool,  14  Neb.  98. 
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21  Lindsay  v.  Wyatt,  1  Idaho»738. 

22  McFadden  v.  FriU,  90  Ind.  580. 

23  Hull  V.  Hull,  1  Idaho.  361. 

24  Smith  V.  Stanford,  62  Ind.  802 ;  Jones  v.  Minogue,  29  Ark.  637. 
And  see  James  v.  Fowler,  90  Ind.  fi63 ;  Paup  v.  Sylvester,  22  Iowa,37L 

25  Hull  V.  HuU,  1  Idaho,  361. 

I  133.  Common  carrior. — A  complaint  which  alleges 
the  delivery  of  goods  by  the  owner  to  another,  and  an 
acceptance  by  such  other,  to  be  carried  from  one  place 
to  another  without  reward,  the  loss  of  such  goods  by 
the  bailee,  and  that  the  loss  was  occasioned  by  the  gross 
negligence  of  the  bailee,  stating  the  value  of  the  goods 
and  the  damage  to  the  bailor,  states  a  gOod  cause  of 
action.^  In  tort  against  a  common  carrier,  it  is  not  neces- 
sary to  allege  that  a  compensation  was  paid  or  agreed 
to  be  paid  for  carrying  the  goods.*  But  the  complaint 
should  allege  that  the  defendant  was  a  common  car- 
rier, in  order  that  he  may  be  held  responsible  in  that 
character.^  A  complaint  alleging  that  the  defendants 
were  common  carriers  of  passengers  by  omnibus  or 
stage,  and  that  they  undertook  to  carry  the  plaintiff  for 
hire,  was  held  to  be  sufficient,  without  alleging  that 
they  received  compensation  from  other  passengers.* 
So  an  averment  that  the  defendant,  a  common  carrier, 
accepted  the  plaintiff  as  a  passenger,  conveys  an  im- 
plied agreement  that  the  plaintiff  wUl  pay  the  fare  and 
that  the  carrier  will  carry  safely,  and  no  averment  to 
that  effect  is  necessary.^  In  an  action  against  a  common 
carrier  of  passengers,  to  recover  damages  for  a  refusal 
to  carry  the  plaintiff,  it  is  not  necessary  to  allege  a 
tender  of  the  fare ;  <^  it  is  suf&cient  to  allege  that  the 
plaintiff  was  ready  and  willing  to  p&y  the  defendant 
such  sum  of  money  as  it  was  legally  entitled  to  charge.* 
It  is  a  legal  presumption  that  upon  the  delivery  of 
goods  by  the  consignor  to  a  common  carrier,  the  title 
thereto  vests  in  the  consignee ;  ^  and  in  an  action  by 
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the  consignor  against  the  common  carrier,  for  damages 
for  the  non-delivery  of  the  goods  to  the  consignee  at  the 
place  stipulated  in  the  contract,  the  complaint  will  be 
bad  on  demurrer  if  it  does  not  allege  that  the  plaintiff 
was  the  owner  of  such  goods,. or  that  such  goods  were 
not  elsewhere  delivered  to  and  accepted  by  the  con- 
signee than  the  place  named  in  the  contract.'  So  a  com- 
plaint which  does  not  state  the  date  of  the  draft  which 
was  lost  by  a  common  carrier,  the  amount  for  which  it 
was  drawn,  the  time  when  it  was  payable,  or  to  whom 
payable,  is  insufficient.'*'  So  a  complaint  in  an  action 
by  a  passenger  against  a  railroad  company,  for  carry- 
ing him  past  a  station,  must  aver  that  the  train  should 
have  stopped  at  such  station,  or  that  by  a  special  con- 
tract the  company  had  agreed  to  carry  him  to  that 
station,  and  let  him  off  there.''  If  a  carrier  claims  ex- 
emption from  his  common-law  liability,  under  a  bill  of 
lading  not  signed  by  the  owner  or  consignor  of  the 
goods,  he  must  aver  and  prove  that  such  bill  was 
assented  to  by  the  shipper.''*  An  averment  that  the 
goods,  for  the  non-delivery  of  which  the  defendant  is 
sued,  were  lost  by  unforseen,  inevitable  accident,  with- 
out averring  why  the  accident  was  unforseen  and  in- 
evitable, is  not  good.'3  If  goods  are  destroyed  by  reason 
of  a  failure  on  the  part  of  the  carrier  to  perform  his  con- 
tract of  transportation,  the  shipper  is  excused  freight, 
and  the  failure  to  perform  is  a  defense  going  to  the 
whole  cause  of  action  for  freight,  and  may  be  proved 
under  a  general  denial.'*  Where  the  complaint  in  an 
action  against  a  common  carrier  to  recover  damages  for 
the  non-delivery  of  goods  merely  alleges  a  breach  of 
his  common-law  duty,  and  the  evidence  shows  that  the 
goods  were  received  for  carriage  under  a  special  written 
contract  which  was  not  declared  upon,  the  variance  is 
fatal,  and  the  plaintiff  cannot  recover.'^    So  if  the  com- 
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plaint  seeks  to  make  the  defendant  liable  as  a  \srare- 
houseniaii  for  the  loss  of  goods,  there  cannot  be  a 
recovery  against  him  in  some  other  capacity,  as  in  that 
of  a  common  carrier.^* 

1  McCauley  v.  Davidson,  10  Minn.  418.  It  Is  essential  to  aver  a 
delivery  of  the  goods  to  the  carrier ;  Jordon  t*.  Hazard,  10  Ala,  221. 
And  that  he  accepted  or  undertook  to  carry  the  goods :  Sommer- 
ville  v.  Merrill,  1  Port.  107. 

2  Hall  t'.  Cheney,  38  N.  H.  28.  And  see  Ferguson  v.  Cappeau,  6 
Har.  <&  J.  3M  ;  WIggin  v.  Railroad  Co.  120  Mass.  201.  Compare  Bristol 
t*.  Kailruud  Co.  U  Burb.  lo3. 

Z    Bristol  r.  Railroad  Co.  9  Barb.  158. 

4  Roberts  v.  John«H>n,  5  Jones  &  S.  157;  58  N.  Y.  613. 

5  Lemon  r.  Chanslwr,  68  Mo.  310.  Aud  see  Nolton  t>.  Railroad  Co. 
10  How.  Pr.  97  ;  15  N.  Y.444. 

6  Tarbell  v.  Railroad  Co.  84  Cal.  616. 

7  Tarbell  v.  Railroad  Co.  84  Cal.  610. 

8  Railroad  Co.  v,  Whltesel,  11  Ind.  55 ;  Pennsylvania  Co.  v.  Holder- 
man,  6J  Ind.  18. 

9  Pennsylvania  Co.  t*.  Holderman,  09  Ind.  18. 

10  Zeigler  v.  Wells,  23  Cal.  179. 

11  Railroad  Co.  v.  Hatton,  60  Ind.  12.    See  People  v.  Haberstro,  16 

Alb.  L.  J.  151. 

12  Gaines  v.  Union  Transportation  Co.  23  Ohio  St.  418. 

13  Bentley  v.  Bustard,  16  Mon.  B.  643. 

14  Dunham  v.  Bower,  77  K.  Y.  70. 

15  Hall  V.  Pennsylvania  Co.  90  Ind.  4.59.  And  see  Railroad  Co.  r. 
Remni  V,  13  Ind.  518  ;  Railroad  Co.  v.  Bennett,  89  Ind.  457 ;  Railroad 
Co.  V.  Worland,  60  Ind.  839 ;  Gaines  v.  Union  Transportation  Co.  28 
Ohio  St.  418.  In  cases  where  there  Is  a  special  contract  with  the 
carrier,  by  which  his  common-law  liability  Is  restricted,  aiul  the 
action  against  him  is  In  tort  for  the  breach  of  a  duty  or  obligation 
Imposed  by  law,  the  complaint  or  petition  need  not  notice  the 
special  contract, although  It  maybe  under  seal:  Clarlc  v.  Railroad 
Co.  64  Mo.  440.    See  Oxley  v.  Railroad  Co.  65  Mo.  629. 

16  Porter  v.  Railroad  Co.  20  Iowa,  73.  See  Golden  v.  Romer,  20 
Hun,  438.  It  is  held,  under  the  Wyoming  Code,  that  a  carrier  sued 
for  the  loss  of  baggage  may,  in  connection  with  a  general  denial, 

Slead  that  he  had  tendered  the  baggage  In  good  condition  to  the 
efendant  and  kept  the  tender  good  :  Lake  Shore  etc.  R.  R.  Co.  v. 
Warren,  6  West  C.  Rep.  418 ;  6  Paclf.  L.  Rep.  724. 

§  134.  Conspiraoy. — A  simple  conspiracy,  unless  it 
results  in  actual  damage,  is  not  the  subject  of  a  civil 
action,  and  is  necessary  to  be  averred  and  proved  only 
where  a  verdict  is  demanded  against  two  or  more  de- 
fendants.^   The  allegation  of.  conspiracy  is  of  no  im-. 
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portance  so  far  as  it  respects  the  cause  and  ground  of 
action.'^  The  conspiracy  should  be  distinctly  averred ;  * 
and  in  an  action  for  conspiracy,  the  rule  is  to  allow 
great  latitude  in  setting  out  in  the  complaint  the  par- 
ticular acts  from  which  the  conspiracy  is  to  be  inferred, 
even  so  far  as  to  allow  the  individual  acts  of  the  con- 
spirators to  be  averred.*  A  complaint  which  alleged 
that  defendants  "in  concert  did,  by  connivance,  con- 
spiracy, and  combination,  cheat  and  defraud -the  plaint- 
ifts  out  of  certain  goods  of  "  a  value  specified,  was  held 
not  to  state  facts  sufficient  to  constitute  a  cause  of 
action.'^  A  party  is  entitled  to  have  the  complaint  or 
petition  made  definite  and  specific  by  a  statement  of  the 
facts  showing  the  terms,  nature,  and  extent  of  the  con- 
spiracy, and  is  not  compelled  to  go  to  trial  upon  the 
mere  general  allegation  that  there  was  a  combination 
and  conspiracy.* 

1  Hatchins  v.  Hutchlns.  7  Hill,  107 ;  Herron  v,  Hughes,  25  Cal. 
S0O.  A  conspiracy  cannot  be  made  the  subject  of  a  civil  action, 
unless  something  is  done  which,  without  the  conspiracy,  would  give 
a  right  of  action :  Jayne  v.  Drorbaugh,  63  Iowa,  711. 

2  Buffalo  Lubricating  Oil  Co.  v.  Everest,  30  Hun,  586;  18  N.  Y, 
Week.  Dig.  116;  Forsyth  v.  Edmlston,  11  How.  Pr.  408.  And  see 
Bowen  v.  Matheson,  14  Allen,  490 ;  Parlcer  v.  Huntington,  2  Gray, 
124  ;  Laverty  v.  Vanarsdale,  65  Pa.  St.  507. 

8   McHenry  v.  Hazard,  45  Barb.  657. 

4  Mussina  v.  Clark,  17  Abb.  Pr.  188 ;  Tappan  v.  Powers,  2  Hall,  277. 

5  Cohn  V.  Goldman,  76  N.  Y.  284.  Lisapproving  Ynguaiizo  f. 
Salomon,  3  Daly,  153.  Compare  Fay  v.  Lynch,  17  N.  Y.  Week.  Dig. 
848. 

6  Leavenworth  etc.  K,  K.  Co.  v.  Commissioners  etc.  18  Kan.  169. 
And  see  Wright  v.  Bourdon,  50  Yt.  494. 

§  185.  Contracts. — It  is  an  established  rule  that  an 
action  founded  upon  neglect  of  duty  cannot  be  united 
in  the  same  complaint  with  actions  founded  on  con- 
tracts.* But  where  a  complaint  sets  forth  facts  consti- 
tuting a  cause  of  action  ex  contractUy  an  allegation 
therein  of  an  incorrect  legal  conclusion,  having  the 

aspect  of  a  tort,  does  not  change  the  nature  of  the 
Books  Pucao.— 21. 
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action.'    Thus,  if  the  complaint  states  a  good  cause  of 
action  upon  contract,  an  allegation  as  to  a  conversion 
by  the  defendant  may  be  rejected  as  immaterial  or  as 
surplusage,  in  view  of  the  other  matters  which  give 
character  to  the  action.'    But  it  is  held  that  where  the 
complaint,  after  duly  setting  forth  a  cause  of  action  on 
contract,  states  '*that  the  defendant  was  guilty  of  a 
fraud  in  contracting  and  incurring  liability,  in  that," 
etc.,  and  there  are  no  averments  of  facts  which  consti- 
tute fraud,  such  complaint  should  be  dismissed  on  the 
trial,  upon  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.^    A  complaint, 
whether  upon  a  special  contract  or  otherwise,  need  not 
set  out  any  facts  except  such  as  are  material  to  the 
plaintiff's  cause  of  action.^    It  is,  in  general,  sufficient, 
so  far  as  a  demurrer  is  concerned,  to  aver  in  the  com- 
plaint the  contract,  the  breach  complained  of,  and  gen- 
eral damages,  for  which  the  plaintiff  asks  Judgment.* 
But  the  circumstances  attending  the  contract  need  not 
be  set  forth  J    Breach  of  a  contract  must  be  stated  in 
unequivocal  language.'    In  a  suit  for  a  money  demand 
upon  contract,  the  complaint  must  show  tbat  the  claim, 
or  some  part  thereof,  is  due  and  unpaid;'  and  an 
allegation  that  the  sum  sued  for  is  now  due  is  not 
sufficient.^^    But  where  the  general  averments  of  the 
complaint  show  that  the  claim  is  due  and  unpaid,  the 
complaint  is  sufficient  without  averring  such  facts  in 
terms."    A  promise  to  pay  money,  no  time  being  ex- 
pressed, is  deemed  in  law  a  promise  to  pay  on  de- 
mand ;  ^^  and  it  is  sufficient  to  plead  such  a  promise  as 
made  without  pleading  the  construction  which  the  law 
places  upon  it  by  alleging  a  promise  to  pay  on  de- 
mand.i'    A  contract  in  writing  may  be  declared  on 
according  to  its  legal  effect,  or  in  hcBc  verbal*    If  the 
plaintiff  sets  out  in  his  complaint  the  contract  sued  on 
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in  the  terms  in  which  it  is  written,  and  then  puts  a 
false  construction  on  its  terms,  the  allegation  repug- 
nant to  its  terms  should  be  regarded  as  surplusage.^ 
As  against  the  plaintiff,  the  presumption  is  that  his 
complaint  correctly  states  the  contract  which  was  the 
cause  of  action.*^    When  a  contract  is  by  parol,  though 
evidenced  in  part  by  a  writing,  it  is  enough  to  plead 
the  legal  efifect  of  the  agreement  without  giving  a  copy 
of  the  writing."    But  in  pleading  a  parol  contract  it  is 
necessary  to  state  as  issuable  facts  the  terms  and  con- 
ditions of  the  contract.^^    If  a  complaint  avers  that  a 
contract  was  made  for  the  sale  of  real  estate,  it  is  not 
necessary  to  aver  that  it  was  in  writing,  for  the  pre- 
sumption is  that  it  was  in  writing.^'    And  a  complaint 
for  the  specific  performance  of  a  parol  contract  to  con- 
vey land  is  good  without  averring  an  agreement  to 
convey,  if  it  allege  facts  from  which  the  law  will  imply 
such  an  agreement,  and  also  facts  which  take  the  case 
out  of  the  statute  of  frauds.^"    In  an  action  against  the 
vendee  of  land  to  recover  the  purchase  money,  the 
complaint  must  allege  a  tender   of   a   conveyance.*^ 
Prima  facie^  all  the  obligees  must  join  in  an  action  for 
breach  of  a  contract  running  to  them  jointly,  and  if 
any  fact  takes  a  case  out  of  the  rule  it  should  be  alleged 
in  the  complaint.^* 

1  Booth  V.  Farmers'  etc.  Bank,  65  Barb.  457  ;  Bowman  v.  Purtell, 
19  Jones  &  S.  403 ;  Thompson  t>.  Bt  Nicholas  Bank,  61  How.  Pr.  163  ; 
I.OUP  %\  California  etc.  B.  R.  Co.  63  Cal.  97. 

2  Greentree  v.  Bosenstock,  61  N.  Y.  583 ;  Conaughty  v.  Nichols, 
42  N.  y.  83.    And  see  Ledwlch  v.  McKlm,  53  N.  Y.  307. 

3  Whereatt  v.  Ellis,  68  Wis.  625 ;  Conaughty  v.  Nichols,  42  N.Y.  83. 

4  Lawrence  v.  Foxwell,  17  Jones  <fe  S.  273. 

5  Rollins  V.  St.  Paul  Lumber  Co.  21  Minn.  5;  Howard  v.  Chiles,  8 
Men.  B.  377. 

6  Barber  v.  Cazalis,  30  Cal.  92 ;  Wolf  v.  Schofield,  38  Ind.  175 ; 
Bowen  v.  Cmmerson,  3  Oreg.  452.  Where  the  plaintiff  has  fully  per- 
formed an  express  contract,  he  may  state  his  cause  of  action  for  the 
recovery  of  the  amount  due  him  substantially  in  the  form  of  in 
detUatus  aMumpsit:  Larson  v  Scbmaus,  31  Minn.  410;  Ludlow  v- 
Dole,  62  N.  Y.  6n, 
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7  Brown  v,  Champlln,  66  N.  Y.  214. 

8  Moore  v.  Besse,  30  Cal.  S70 ;  Branham  t>.  Johnson,  62  Ind.  250. 

9  Oreen  v.  Louthain,  49  Ind.  139 ;  Goodman  v.  Gordon,  87  Ind.  128. 

10  Doyle  V,  Phoduix  Ins.  Co.  44  Cal.  264 ;  Boberts  p.  Treadwell»  SO 
Cal.  520. 

11  Aughle  V.  Landls,  05  Ind.  419. 

12  See  Peets  v.  Bratt,  6  Barb.  662 ;  Warren  v.  Wheeler,  8  Met.  97. 

13  Chamberlain  v,  Tiner,  31  Minn.  871. 

14  Joseph  V,  Holt,  37  Cal.  250. 

15  Love  V.  Sierra  Nevada  etc.  Co.  32  Cal.  639. 

16  Johnson  v.  Moss,  45  Cal.  515. 

17  Board  of  Commissioners  v.  Miller,  87  Ind.  257.  See  Logausport 
etc.  R.  K.  Co.  V.  Wray,  52  Ind.  678. 

18  Phlllbrook  v.  Emswiler,  92  Ind.  590. 

19  McDonald  v.  Mission  View  etc.  Assoc.  51  Cal.  210  ;  Vassanlt  v. 
Edwards,  43  Cal.  458. 

20  Drum  v.  Stevens,  94  Ind.  181.  Although  a  statute  requires  that 
a  contract  for  the  payment  of  gold  coin,  to  be  valid,  must  be  in  writ- 
ing, yet  the  rules  of  pleading  in  such  cases  do  not  require  the  com- 
plaint to  allege  that  such  agreement  was  lil  writing :  Taylor  v. 
Patterson,  5  Oreg.  121 :  but  if  questioned  or  denied  it  must  be  proved 
on  the  trial  by  the  writing :  Russell  v.  Swift,  5  Oreg.  233. 

21  Bohall  V,  Dlller,  41  Cal.  532. 

22  Hedderly  v.  Downs,  81  Minn.  183. 

§  186.  Conversion — Complaint. —  Conversion  is  defined 
to  be  an  unauthorized  act,  which  deprives  another  of  his 
property  permanently  or  for  an  indefinite  time.*  Any 
unlawful  interference  with  the  property  of  another,  or 
exercise  of  dominion  over  it,  whereby  the  owner  sus- 
tains damage,  is  sufficient  to  give  the  right  of  action.' 
And  an  allegation  in  a  complaint  in  an  action  of  conver- 
sion, that  the  defendant  "  converted "  the  property  in 
question  to  his  own  use,  is  an  allegation  of  fact,  and  is 
sufficient ;  ^  and  the  plaintiff  is  not  bound  to  allege  the 
particular  act  or  acts  which  constitute  the  conversion 
complained  of.*  And  an  allegation  that  the  defendant 
took  and  carried  away  the  goods,  is  equivalent  to  alleg- 
ing that  he  converted  them  to  his  own  use.*  But  an 
averment  that  the  defendant  unlawfully,  fraudulently, 
willfully,  and  maliciously  took  the  property  is  not  an 
averment  of  a  con  version.<>  It  is  sufficient  if  the  plaintiff 
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alleges  ownership  generally,  and  he  need  not  set  out 
facts  showing  his  title.^  But  a  complaint  for  conver- 
sion, alleging  the  plaintiff's  ownership  in  the  present 
tense,  and  not  as  of  the  time  of  the  conversion,  is  in- 
suflicieilt.*  And  so  of  a  complaint  alleging  that  the 
plaintiff  was  entitled  to  the  possession.'  If  there  is  no 
allegation  of  ownership  by  the  plaintiff,  the  complaint 
fails  to  state  a  cause  of  action. i<^  But  allegation  of  an 
actual  possession  in  the  plaintiff,  and  wrongful  deten- 
tion from  him,  is  sufficient,  the  term  "  i)ossession " 
importing  a  holding  by  lawful  title."  One  in  possession 
a3  administrator  may  sue  in  his  own  name,  for  a  con- 
version of  the  goods  of  his  intestate  converted  after  his 
death,  without  setting  forth  in  the  complaint  his  official 
and  representative  capacity;"  but  for  a  conversion 
during  the  lifetime  of  the  intestate,  the  complaint  must 
state  the  fact  that  tlie  j^laintiff  is  administrator."  It  is 
usual  to  allege  the  value  of  the  property  converted,^* 
but  the  failure  to  do  so  will  be  cured  by  a  verdict  for 
the  plaintiff. '5  So  the  property  should  be  described 
with  reasonable  certainty  ;'*»  and  demand  and  refusal 
should  be  averred  where  the  defendant  has  come  right- 
fully into  possession."  The  general  rule  as  to  the 
measure  of  damages  in  an  action  for  conversion  is  the 
value  of  the  property  at  the  time  of  its  conversion,  with 
interest.^8  jf  tj^^  facts  stated  in  the  complaint  disclose 
a  good  cause  of  action  for  a  conversion,  the  plaintiff 
may  recover  damages  as  in  such  an  action,  although 
the  relief  asked  is  for  the  possession  of  the  property  or 
its  value.'*  So  (;ne  whose  goods  have  been  wrongfully 
converted  may  elect  to  waive  the  tort,  and  sue  on  the 
implied  contract.*''  But  it  is  held  that  in  order  to  sue 
for  money  had  and  received  in  such  case,  the  plaintiff 
must  allege  and  show  that  the  goods  have  been  disposed 
of  by  the  wrong-doer  for  value ;  *'  and  it  is  also  held 
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that  he  can  only  recover  the  amount  actually  received 
by  the  defendant.^*  A  complaint  in  an  action  for  the 
conversion  of  notes  may  both  allege  a  tort  and  set  up  a 
claim  for  money  had  and  received.®  Thus,  where  notes 
had  been  made  for  a  special  purpose,  and  placed  in  the 
hands  of  one  who,  having  knowledge  of  such  pur- 
pose and  receiving  the  notes  under  an  engagement  to 
apply  them  thereto,  used  them  for  another  purpose,  it 
was  held  that  he  might  be  sued  in  an  action  in  which 
the  complaint  contained  the  necessary  averments  to 
sustain  the  action,  either  as  one  in  tort  for  a  conversion, 
or  on  contract  for  money  had  and  received.^* 

1  Hlort  V.  Bott,  Law  B.  0  Ex.  88.  And  see  Fouldes  v.  Willoughby , 
8  Mees.  &  W.  640. 

2  Latimer  v.  Wheeler,  30  Barb.  485 ;  1  Keyes,  463  ;  GlUet  v.  Koberts, 
57  N.  Y.  2i ;  Pease  v.  Smith,  5  Laiis.  619 ;  61 N.  Y.  477 ;  Boyce v.  Brock- 
way,  31  N.  Y.  490. 

3  Decker  v.  Mathews,  12  N.  Y,  313  ;  Berney  v.  Drexel,  33  Hun,  34 ; 
10  N.  Y.  Week.  Dig.  348  :  Johnson  v.  Ashland  Lumber  Co.  45  Wis.  119 ; 
Edwards  v.  Sonoma  Valley  Bank,  69  Cal.  1^. 

4  Berney  v.  Drexel,  33  Hun,  34  ;  63  How.  Pr.  471 ;  ID  X.  Y.  Week. 
Big.  343  ;  Otero  v.  Bullard,  3  Cal.  189  ;  Green  v.  Palmer,  15  Cal.  411. 

5  Hutchlngs  V,  Castle,  48  Cal.  152. 

6  Triseony  v.  Orr,  49  Cal.  012.    See  Kissam  v.  Roberts,  6  Bosw.  154. 

7  Heine  v.  Anderson,  2  Duer,  318 ;  Sturman  v.  Stone,  31  Iowa,  115 , 
Stall  V.  Wilbur,  77  N.  Y".  158;  Harvey  v.  Mc Adams.  32  Mich.  472; 
Vv'rlght  V.  Field,  64  How.  Pr.  117 ;  Swift  v.  James,  50  Wis.  540. 

8  Smith  t;.  Force,  31  Minn.  119. 

9  Bond  V.  Mitchell,  3  Barb.  SOI. 

10  Wrigh t  V.  Field,  64  How.  Pr.  117 ;  J  ohnaon  v.  Oregon  Steam.  Xav. 
Co.  8  Oreg.  35. 

11  Sheldon  r.  Hoy,  11  How.  Pr.  ii.  See  Bowen  v.  Fenner,  40  Barb. 
383 ;  Frost  V,  Mott,  34  N.  ^  253 ;  Davis  v.  Morrell,  16  X.  Y.  Week. 
Dig.  530. 

12  Munch  v.  Williamson,  24  Cal.  167  ;  Sheldon  v.  Hoy,  11  How.  Pr. 

11. 

13  Sheldon  v.  Hoy,  11  How.  Pr.  It 

14  See  Jones  v,  Bahilly,  16  Minn.  820  ;  Connoss  v.  Meir,  2  Smith,  £. 
D.  314. 

15  Jefferson  v.  Hale,  31  Ark.  286. 

16  Pierson  v.  Townsend,  2  Hill,  550  ;  Kdgerly  v.  Emerson,  23  X.  TI. 
655. 

17  See  Glllet  v.  Roberts,  67  N.  Y.  23  ;  Root  r.  Bonneraa,  22  Wis.  539  ; 
Proctor  V.  Cole,  66  Ind.  676  ;  Kroiischnable  r.  Knoblanch,  21  Minn.  56  ; 
Pugh  V.  Calloway,  10  Ohio  St.  483 ;  llyersou  t>.  KauIIlelU,  1<{  Huu,  'mo ; 
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Smith  V.  Kennett,  18  Mo.  154 ;  Bemey  v.  Drexel,  63  ^ow.  Pr.  471 ;  33 
Sun,  34. 

18  Jefferson  v.  Hale,  31  Ark.  286 ;  Skinner  v.  PInney,  19  Fla.  42 ; 
Coffey  V.  National  Bank,  46  Mo.  140;  McCormick  v.  Railroad  Co.  49 
N.  Y.  303 ;  Shepard  v.  Pratt,  16  Kan.  209.  Compare  LobdeU  v.  Stowell, 
61 N.  Y.  70  ;  Ballway  Co.  v.  Hutchins,  32  Ohio  St.  571. 

19  Washburn  v.  Mendcnhall,  21  Minn.  332  ;  Morish  v.  Mountain,  22 
Minn.  564. 

20  Gordon  v.  Bruner,  49  Mo.  570 ;  Kalckhoff  v.  Zoehrlaut,  40  Wis. 
427. 

21  Cushman  v.  Jewell,  7  Hun,  625 ;  Chamblee  v.  McKenzie,  31  Ark. 
155.    But  see  Abbott  v.  Blossom,  66  Barb.  853. 

22  Howell  V.  Graves.  27  Ark.  365.  And  see  Hudson  v  GUlIland,  25 
Ark.  100  ;  Pratt  v.  Cork,  12  Cal.  90. 

23  See  Comstock  v.  Hler,  73  N.  Y.  269 ;  Thayer  v.  Manley»73  N.  Y. 
305  ;  Murray  v.  Burling,  IC  Johns.  172. 

24  Hynes  V.Patterson,  28  Hun,  528.  If  one  entitled  to  maintain  an 
action  for  conversion  elects  to  accept  the  proceeds  of  the  sale  of  the 
property  converted,  by  suing  therefor,  he  cannot  claim  also  the 
value  of  the  property :  Nichols  v.  Gage,  10  Oreg.  82. 

J  137.  Convergion  —  Answer. — In  an  action  for  the  con- 
version of  property,  an  answer  wliich  denies  each  and 
every  allegation  in  the  complaint  is  a  denial  not  only  of 
the  conversion,  but  of  the  j)laintiflF's  title,  and  under  it 
evidence  that  the  plaintiff  had  no  titl(3  to  the  property  is 
admissible.^  The  defendant  need  not,  therefore,  plead  as 
an  aflftrmative  defense  that  he  owned  the  property  at  the 
commencement  of  the  action,  nor  show  the  source  of  or 
mode  by  w^hich  he  acquired  title,  a  general  denial  of  the 
plaintiff's  ownership  being  sufficient.^  And  under  a 
general  denial,  he  may  show  that  at  the  time  of  the 
alleged  conversion  of  the  property  the  ownership  and 
right  of  possession  were  in  a  third  person.'  But  accord- 
ing to  the  general  tenor  of  authority,  he  cannot  set  up 
title  to  the  property  in  a  third  person  unless  he  connects 
himself  in  some  manner  with  that  title.*  If  the  owner 
of  property  is  deprived  of  its  possession,  and  forcibly 
regains  it,  he  may,  in  an  action  against  him  for  con- 
version, and  as  a  full  defen.se  thereto,  show  his  title  to 
the  property.'  An  answer  in  an  action  for  the  conver- 
sion of  property  seized  by  a  sheriff  under  a  writ  of 
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attachment,  which  contains  a  justification  as  a  defense, 
but  fails  to  allege  that  the  attachment  defendant  was 
the  owner  of  the  property,  is  deficient  and  irrelevant ;  * 
an  allegation  that  the  property  was  levied  upon  under 
the  writ,  "as  the  property"  of  the  attachment  defend- 
ant, is  not  a  sufficient  allegation  of  ownership  to  justify 
the  levy  J  A  general  denial  and  justification  as '  a  de- 
fense are  inconsistent,  and  cannot  be  pleaded  to  the 
same  cause  of  action  for  a  conversion  ;8  but  if  so 
pleaded,  there  is  no  necessity  for  a  motion  to  strike  out, 
or  to  compel  the  party  to  elect  by  which  he  will  abide, 
as  the  denial  is  controlled  by  the  admission  of  the  talk- 
ing, and  justifying  it.®  In  an  action  for  the  conversion 
of  a  note,  it  is  competent  for  the  defendant  to  show  in 
reduction  of  damages,  under  a  general  denial,  the  in- 
ability of  the  maker  to  pay  wholly  or  partially.^"  And 
in  an  action  for  the  conversion  of  a  canal  boat,  it  was 
held  that  conduct  of  the  plaintiff  amounting  to  an 
estoppel  to  claim  title  to  the  boat  might  have  been 
given  in  evidence  on  the  question  of  title  without  being 
specially  pleaded.^^ 

1  Robinson  v.  Frost,  14  Barb.  530.  ,  Compare  Jones  v.  Bahllly,  16 
Minn.  320 ;  Wlllard  v.  Giles,  24  Wis.  319  ;  Beaty  v.  Swarthout,  32  Barb. 
233  ;  Wallace  v.  Robb,  37  Iowa.  192  ;  8parks  v.  Heritage,  45  Ind.  66  : 
Jacobs  V.  Remsen,  12  Abb.  Pr.  390 ;  Wehle  v.  Butler,  13  Abb.  Pr.  K".  S. 
139 ;  43  How.  Pr.  5, 

2  Brevoort  v.  Brevoort,  8  Jones  A  S.  211.  Under  a  greneral  denial 
the  defendant  may  prove  that  he  had  a  mortgage  on  the  property : 
Schoenrock  v.  Farley,  17  Jones  <&  S.  302. 

3  Davis  V.  Hoppock,  6  Duer,  254.  And  see  Hall  v.  Stryker,  27 
N.  Y.  6J6;  Rinchey  v.  Stryker,  26  How.  Pr.  75;  28  N.  Y.  45.  An 
answer  which  alleges  that  the  defendant  took  the  property,  as  con- 
stable, under  an  execution  against  a  third  party,  in  whose  possession 
It  was,  but  which  does  not  rebUt  the  allegation  that  it  was  the 
property  of  the  plaintiff,  is  insufficient :  Barley  v.  Cannon,  17  Mo. 

4  Weymouth  v.  Railroad  Co.  17  Wis.  650;  Moore  v,  Aldrlch,  25 
Tex.  Supp.  276 ;  Bkinner  v.  Pinney,  19  Fla.  42.  See  Stowell  v.  OtLs,  71 
N.  Y.  36.  In  replevin  the  defendant  may,  by  answer,  defend,  on  the 
ground  that  a  third  person  was  entitled  to  the  chattel,  without  con- 
necting himself  with  the  letter's  title :  N.  Y.  Code  Civ.  Proc.  {  172:1; 
Iiigraham  v.  Hammond,  1  Hill,  353. 

5  Alsbrooli  v.  Shields,  C7  X,  C.  333. 
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6  KrewBon  v.  Purdom,  Sup.  Ct  Oreg.  8  Paclf.  L.  Rep.  822 ;  11 
Oreg.  266. 

7  Barley  v.  Cannon,  17  Mo.  595 ;  RIcbardson  v.  Smith,  29  Cal.  527 ; 
KrewsoQ  v.  Purdom,  Sup.  Ct.  Oreg.  3  Pacli.  L.  Rep.  822 ;  11  Oreg.  266. 

8  Zimmerman  v.  Lamb,  7  Minn.  421. 

9  Derby  v.  Gallup,  5  minn.  119. 

10  Booth.  V.  Powers,  56  X.  Y.  22, 27.    But  see  Burrows  v.  Keays,  87 
3£lcta.  430. 

11  Rogers  v.  King.  06  Barb.  495. 

138.  Corporations — Complaint. — Unless  it  be  other- 
"Wise  expressly  provided,^  it  is  not  necessary  in  an 
action  by  a  corporation  to  aver  in  the  complaint  that 
the  plaintiff  is  a  corporation.^  It  is  sufficient  if  the 
name  be  stated  in  the  caption.'  And  even  when  the 
averment  is  required,  if  no  objection  to  its  omission 
from  the  complaint  or  petition  is  made  by  answer  or 
otherwise  until  after  judgment,  the  defect  is  held  to  be 
waived.*  And  the  omission  is  supplied  by  an  allega- 
tion in  the  answer  that  the  defendant  contracted  with 
the  plaintifi*  in  its  corporate  name.^  In  a  suit  against  a 
corporation,  it  may  be  designated  by  its  corporate  name, 
without  an  averment  of  its  corporate  capacity,  and  if 
this  is  disputed,  it  should  be  by  answer  and  not  by 
demurrer.*  The  allegation  that  the  plaintiff  is  a  cor- 
poration, organized  and  existing  under  the  laws  of  the 
State,  is  sufficient  to  establish  the  legal  capacity  to  sue.^ 
In  an  action  by  a  corporation,  an  allegation  in  the  com- 
plaint that  the  "  plaintiff  and  defendant  entered  into 
an  agreement  to  and  with  each  other,"  etc.,  includes 
and  implies  the  plaintiff  *s  capacity  and  power  to  make 
the  agreement.^  An  averment  in  a  complaint  in  an 
action  against  the  directors  of  a  corporation,  that  the 
"  defendants  as  directors  of  said  corporation  pretented 
to  have  received  and  expended,  in  the  name  of  and  on 
behalf  of  said  corporation,  large  sums  of  money,  and  in- 
curred large  liabilities,"  is  not  equivalent  to  the  aver- 
ment that  they  did  in  fact  receive  money  and  incur 


i  188  PLEADING  IX  PARTICULAR  CASES.  250 

liability,  and  is  insufficient.*  So  if  the  plaintiff  chooses 
to  allege  that  a  corporation  by  its  officers  and  agents 
makes  false  representations,  his  complaint  should  de- 
clare specifically  the  particular  officers  or  agents  by 
whom  he  claims  such  representations  were  made ;  *'* 
and  a  complaint  which  alleges  that  the  defendant  *'  by 
its  officers  and  agents  "  made  divers  representations, 
which  the  complaint  claims  to  have  been  false,  is  held 
to  be  bad  pleading."  As  a  general  rule,  in  a  suit  by  a 
corporation,  every  fact  necessary  to  the  existence 
thereof  need  not  be  alleged,  either  generally  or  specific- 
ally.** The  pleader  is  not  required  to  allege  in  his 
complaint  every  fact  necessary  to  the  original  organ- 
ization of  the  corporation,  or  anticipate  supposed  de- 
fenses growing  out  of  irregularities  occurring  in  or 
after  the  election  of  directors."  If  the  complaint  alleges 
a  corporate  existence  in  the  plaintiff,  and  no  facts  or 
circumstances  appear  upon  the  face  of  the  complaint 
showing  in  the  plaintiff  a  want  of  corporate  authority, 
or  of  capacity  to  sue,  a  demurrer  to  the  complaint  can- 
not bo  sustained.^*  And  a  complaint  which  avers  that 
the  defendants  and  others  whose  names  are  not  known 
are  stockholders,  and  that  it  is  impracticable  from  their 
great  number  to  bring  them  all  before  the  court,'  is  not 
demurrable  for  defect  of  parties,  since  in  such  case  one 
may  sue  or  be  sued  for  all  the  others.**  An  allegation 
that  the  defendant  "is  a  corporation,  duly  organized 
and  doing  business  as  such''  in  a  certain  State,  is 
equivalent  to  an  averment  that  such  defendant  is  a 
corporation  duly  organized  in  such  State.**  In  an 
action  on  a  contract  of  subscription  to  stock  of  a  cor- 
poration, containing  a  condition  precedent,  the  plaintiff 
must  aver  performance  to  show  a  cause  of  action 
against  the  subscriber ;  *^  or  he  must  aver  all  the  facts 
necessary  to  show  a  waiver  of  the  condition  i)recedent, 
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and  to  Hx  the  defendant's  liability,  notwithstanding 
the  non-performance.** 

1  See  X.  Y.  Code  Civ.  Proc.  8  1775 ;  Smith  v.  Sowlnff  Machine  Co. 
26  Ohio  St.  562 ;  Irving  Nat.  Bank  v.  Corbett,  10  Abb.  N.  C.  83. 

2  Lafayette  Ins.  Co.  v.  Kogers,  30  Barb.  491 ;  Phoenix  Bank  t\ 
Donnell,  40  N.  Y.  410;  Union  Cement  Co.  v.  Noble,  15  Fed.  Bep.  502. 
And  see  {  31,  cmte, 

3  Union  Cement  Co.  v.  Noble,  15  Fed.  Rep.  602;  Harris  Manut. 
Co.  V.  Marsh,  4i)  Iowa,  11 ;  Wendall  v.  Osborne,  63  Iowa,  101. 

4  Spence  v.  Insurance  Co.  40  Ohio  St.  517. 

5  Smith  V.  Sewlnsr  Machine  Co.  26  Ohio  St.  562 ;  Loaners'  Bonk 
V.  Jacob V,  10  Hun,  143  ;  Johnson  v.  Gibson,  7S  Ind.  232 ;  Mackenzie  v 
Board  ox  School  Trustees,  72  Ind.  180;  Farmers*  etc.  Ins.  Co.  v.  Needles, 
52  Mo.  17. 

6  Stanly  v.  Richmond  etc.  R.  II.  Co.  80  N.  C.  831.    See  Irvinsr  Net. 
Bank  v.  Corbett,  10  Abb.  N.  C.  85;  Walsh  v.  Trustees  etc.  96  N.  Y. 
427  ;  Baker  v.  Star  Printing  Co.  8  Month.  Law  Bull.  (N.  Y.)  20  :  Crane 
Brothers'  Manuf.  Co.  v.  Reed,  3  Utah,  fi06 ;  Tolmie  v.  Dean,  1  wash.  T 
46  ;  Smith  V.  Weed  Sewing  Machine  Co.  26  Ohio  St.  66a. 

7  Cal.  Steam.  Nav.  Co.  v.  Wright,  6  Cal.  258 ;  Savings  Bank  v 
Horn,  41  Iowa,  55;  Dodge  v.  MInu.  etc.  Co.  14  Minn.  4J  ;  Chillicothe 
Sav.  Assoc.  V.  Ruegger,  GO  Mo.  218 ;  8  Am.  Corp.  Cas.  140. 

8  La  Grange  Mill  Co.  v.  Bennewltz,  28  Minn.  62.  And  see  State  v. 
Torlnus,  22  Minn.  272. 

9  Hewlett  v.  Epstein,  63  Cal.  184. 

10  fechellens  v.  Equitable  Life  Assur.  Soc.  32  Hun,  235. 

11  Schellens  v.  Equitable  Life  Assur.  Soc.  32  Hun,  2C3. 

12  State  V.  Stout,  61  Ind.  143. 

13  Washer  v.  Turnpike  Co.  81  Ind.  73.  And  see  StPlnmetz  v. 
Turnpike  Co.  67  Ind.  4.",;  ;  J:inics  v.  Turnpll:e  Co.  47  Ind.  37i) ;  Atherton 
v.  Turnpike  Co.  67  Ind.  2»i  ;  Fox  v.  Turnpike  Co.  46  Ind.  SI. 

14  Cheraw  etc.  R.  R.  Co.  v.  White,  14  S.  C.  51 ;  Cheraw  etc.  R,  R. 
Co.  V.  Garland,  14  S.  C.  63.    See  3  48,  ante, 

15  Bronson  v.  Insurance  Co.  S5  N.  C.  411.  And  see  Hughes  v. 
Whltaker,  84  N.  C.  WO ;  Glenn  r.  Bank,  72  N.  C.  626 ;  Von  Glahn  v. 
He  Rosset,  81 N.  C.  467. 

16  Little  V,  Virginia  etc.  Vv''ater  Co.  9  Nev.  317. 

17  IJvesey  v,  Omaha  Hotel  Co.  5  Neb.  60  ;  8  Am.  Corp.  Cas.  812, 

18  LIvesey  v.  Omaha  Hotel  Co.  5  Neb.  60 ;  8  Am.  Corp.  Cas.  312. 
And  see  Estabrook  v,  Omaha  Hotel  Co.  6  Neb.  76 ;  Balcombe  v. 
Omaha  Hotel  Co.  5  Nob.  83.  In  an  action  to  charge  a  stockholder 
with  an  indebtedness  of  the  corporation,  on  the  ground  that  the 
capital  stock  has  not  been  fully  paid  in,  it  is  not  necessary  that  the 
defendant's  indebtedness  to  the  corporation  should  be  pleaded,  It  not 
being  required  of  the  plalntlflf  to  anticipate  the  defense :  Wheeler  i\ 
Millar,  90  N.  Y.  853  ;  9  Am.  Corp.  Cas.  647.  Where  a  corporation  (a 
railroad  company)  has,  under  a  general  statute,  though  not  by 
charter,  authority  to  guarantee  the  payment  of  the  bonds  of  another 
such  company,  In  an  action  upon  the  guaranty.  It  Is  not  necessary  to 
set  forth  ia  tUu  pletuling  such  authority  for  making  the  indorsement : 
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Toppan  V.  Cleveland  etc.  II.  R.  Co.  1  nip.  C.  C.  74.  In  an  action  by  a 
Btockliol  Jcr,  as  such,  to  hiive  redressed  alleged  wroiiss  of  the  officers 
cf  the  corporation,  the  refusal  of  the  corporation  to  bring  snch  an 
action  mnst  be  alleged:  Leslie  v.  Lorlilard,  31  Hun,  S05»  Compare 
Barr  t?.  Railroad  Co.  ttO  N.  Y.  444, 

J  189.  Corporations — Answer. — Undor  the  common- 
law  system  of  pleading,  it  was  the  rule  in  England  and 
in  some  of  the  States,  that  the  defendant  might  join 
issue  on  the  fact  of  the  plaintiff's  corporate  capacity 
by  pleading  the  general  issue.^  In  other  States  this 
could  only  be  done  by  a  special  plea  in  abatement  or 
bar ;  ^  and  a  plea  of  the  general  issue  was  an  admission 
of  the  corporate  existence  of  the  plaintiff.'  So  in  some 
of  the  States  which  have  adopted  Codes,  a  general  de- 
nial or  iDlea  of  the  general  issue  does  not  put  in  issue 
the  corporate  existence  of  a  corporate  i^laintiff,  nor  its 
right  to  sue,  and  this  can  only  be  done  by  demurrer,  or 
by  special  denial  in  the  nature  of  a  plea  in  abatement.* 
In  I^ew  York,  in  an  action  bj^  or  against  a  corporation, 
the  plaintiff  need  not  prove  upon  the  trial  the  existence 
of  the  corporation,  unless  the  answer  is  verified,  and 
contains  an  af&rmative  allegation  that  the  plaintiff  or 
the  defendant,  as  the  case  may  be,  is  not  a  corporation.* 
Under  this  provision,  it  is  held  that  an  allegation  in  an 
answer  upon  information  and  belief,  that  a  defendant  is 
not  and  never  was  a  corporation,  does  not  put  in  issue 
the  incorporation  of  the  defendant.'  So,  in  an  action 
by  a  corporation,  a  denial  in  the  answer  of  knowledge 
or  information  sufficient  to  form  a  belief  as  to  whether 
the  plaintiff  is  a  corporation,  will  not  impose  upon  the 
plaintiff  the  necessity  of  proving  on  the  trial  its  corpo- 
rate existence.^  The  plea  of  mU  tiel  corporatimi  is  a 
proper  plea  in  a  suit  by  a  corporate  body,  when  it  is 
denied  there  is  any  such  body.^  But  where  an  answer 
of  nul  tiel  corporation  admits  the  previous  existence  of 
a  corporation,  and  alleges  no  facts  sufficient  to  sliow 
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that  it  has  ceased  to  exist,  it  will  be  presumed  that  it 
is  still  a  corporation,  and  in  the  possession  of  its  corpo- 
rate rights,  property,  and  franchises.'  Under  such 
plea  it  is  sufficient  for  the  corporation  to  prove  that  it 
is  known  and  transacts  business  under  the  corporate 
name  in  which  the  suit  is  assumed  to  be  brought,  or  is 
a  corporation  de  facto,  and  it  is  not  necessary  to  show 
that  the  plaintilf  is  a  corporation  dejure,  as  in  case  of  a 
quo  warranto?^  It  is  held  that  a  defendant  $ued  as  a 
corjDoration  cannot  deny  its  own  existence,  either  in 
abatement  or  in  bar ; "  if  it  is  not  a  corporation,  it  can- 
not, as  such,  appear  and  plead.*^  "When  brought  into 
court  by  its  corporate  name,  its  existence  as  a  corpora- 
tion is  admitted."  And  where  an  action  is  brought 
against  a  defendant  by  a  name  implying  a  corporation, 
and  in  that  name  such  defendant  forms  an  issue  by 
general  denial,  and  goes  to  trial,  it  is  not  necessary  for 
the  plaintiff  to  introduce  any  evidence  of  the  existence 
of  the  corporation."  A  demurrer  to  a  complaint  by  a 
plaintiff,  styled  "the  trustees  of  a  certain  "church,'* 
questioning  its  sufficiency,  admits  tiie  organization, 
and  the  plaintiff's  capacity  to  sue  ;  ^*  nor  is  such  plaint- 
iff's corporate  existence  put  in  issue  by  an  answer  of 
general  denial,  nor  by  an  answer  specially  alleging 
that  certain  persons  named  in  the  complaint  as  such 
trustees  are,  in  fact,  not  the  trustees.'*  Where  the  act 
incorporating  the  plaintiff  is  set  out  in  the  complaint 
or  petition,  and  its  passage  is  not  denied,  a  denial  that 
the  plaintiff  is  a  corporation  is  properly  striclcen  out  of 
the  answer.^'  And  it  is  held  that  when  an  answer  sets 
up  a  defense  in  bar,  and  also  denies  "that  the  plaintiff 
is  a  corporation  duly  organized,"  the  denial  will  be 
stricken  out.'*  In  an  action  by  a  foreign  corporation 
on  a  contract  made  with  it,  an  answer  under  oath,  that 
"the  plaintiff  had  not  complied  with  the  provisions  of 
BooxK  Plead.  —  23. 
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an  act  of  the  general  assembly'*  respecting  foreign 
V  corporations,  lacks  the  precision  and  certainty  of  a  plea 
:in  abatement,  and  stating  not  facts,  but  a  conclusion 
lOnly^  is  insufficient  to  bar  the  action.^    It  has  been 
held  that  where  the  representative  of  a  railroad' corpo- 
ration is  served  with  process,  he  may  plead  in  abate- 
ment in  his  own  name  that  the  corporation  is  extinct ;  ^ 
;and  where  a  person  is  so  served  with  process  he  may, 
iby  plea,  deny  that  he  sustains  any  such  relation  to  the 
•corporation   as  authorizes  the  service  of   process  on 
.him.2i    An  action  begun   by  a  corporation  cannot  be 
defeated  on  the  ground  that  the  officers  of  the  corpo- 
ration were  not  legally  elected.**    If  it  is  sought  to 
raise  the  question  of  the  corporate  power  of  a  party  to 
an  action,  it  must  be  specially  pleaded,  and  cannot  be 
first  raised  on  appeal.^    The  trustees  of  a  corporation 
who    signed  the  certificate  of  incorporation,  and  ac- 
cepted the  office  of  trustees,  are  estopped  from  deny- 
ing the  validity  of  the  act  of  incorporation.** 

1  Bank  of  Auburn  v.  Weed,  19  Johns.  303 ;  Rees  v,  Conococheaqne 
Bank,  5  Raiifl;- '826 ;  Cent.  Land  Co.  v,  Calhoun,  16  W.  Va,  361,^5; 
Jackson  v.  Plumbe,  8  Johns.  205 ;  McDonald  v,  Nellson,  2  Cowen,  139. 
And  see  Oott  v.  Adams*  Express  Co.  100  Mass.  821.  The  rule  is  so  hi 
Texas :  HoUoway  v.  Railroad  Co.  23  Tex.  465. 

2  Society  etc.  v,  Pawl^tt.  4  liters, 4Q1 ;  Brown  v.  liUua,  27  Conn. 
84 ;  Sutton  v.  Cole,  3  Pick.  245 ;  Bank  ox  Manchester  v.  Allen,  12  Vt. 
;306. 

3  Prince  v.  Commercial  Bank,  1  Ala.  241 ;  Litchfield  Bank  r. 
'Church,  2J  Conn,  148;  Orono  v.  Wedgewood,  44  Me.  49;  Dental 
Vulcanite  Co.  v.  Wetherbee,  2  Cliflf.  555. 

4  See  Nat.  Life  Ins.  Co,  ?'.  Robinson,  8  Neb.  452 ;  Wiles  v.  Tmstee 
etc,  63  Ind.  206  ;  7  Am.  Corp.  Cas.  85 ;  Blackshlre  v.  Iowa  Homestead 
Co.  39  Iowa,  624  ;  Coates  v.  Railroad  Co.  18  Iowa,  277  ;  Stauly  v.  Rail- 
road Co.  83  N.  C.  331. 

5  N.  Y.  Code  Civ.  Proo.  {  1776. 

6  Bengston  v.  Thingvalla  Steamship  Co.  3  Civ.  Proc.  R.  26:< ;  4 
Ctv.  Proc.  tt.  260  ;  18  N.  V.  Week.  Dig.  411 ;  81  Hun.  96. 

7  Concordia  Sav.  Assoc,  v.  Read,  83  N.  Y.  474  ;  First  Nat.  Bank  t». 
Loyhed.  28  It^inn.  396;  8  Am.  Corp.  Cas.  II.  Compare  Ausoula  etc 
Copper  Co.  V.  Conner,  13  N.  Y.  Week.  Dig.  87. 

S    Oefoorne  t>.  People,  103  111.  224 ;  9  Am.  Corp.  Cas.  153. 

9  Darrell  v.  Gravel  Road  Co.  90  Ihd.^69 ;  Keaston  v.  R.  R.  Co.  16 
Jnd.  275, 
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10  Osborne  v.  People,  103  III.  224 ;  9  Am.  Corp.  Caa.  153.    If  it  doeH  • 
not  appear  from  the  pleading  that  the  plalntlRs  sued  as  a  corpora- 
tion, the  plea  of  nn<  tiel  corporation  is  Irrelevant,  and  subject  to  b6- 
stricken  out :  Ware  v.  St.  lA>ui9  Bugging  <&  Rope  Co.  47  Ala.  667. 

11  Western  Union  Tel.  Co.  r.  Eyser,  2  Colo.  141.    See  Greenwood  tv- 
Raltroad  Co.  10  Gray,  ir74 ;  Northamberland  Co.  Bank:  v.  Kyer,  60  Pa. 
St.  439  ;  Oxford  Co.  v.  Spradley,  46  Ala.  98 ;  Gulf  R.  R.  Co.  v.  Shirley.. 
20  Kan.  660. 

12  West.  Union  Tel.  Co.  v.  Eyser,  2  Colo.  141.    But  8«e  Thornton  r.- 
Railroad  Co.  123  Mass.  32 ;  Foster  v.  White  ClOUn},  32  Mo.  505 ;  Hobich^ 
1'.  Folger,  20  Wail.  1 :  Bo.vce  v.  M.  E.  Church,  46  Md.  350 ;  Foisom  v 
Star  Union  etc.  Freight  Line,  54  Iowa,  490. 

13  Mud  Creek  Drain.  Co.  t*.  State,  43  Ind.  238. 

14  Adams' Express  Co.  v.  Hill,  43  Ind.  157.    And  sef  Johnson  v: 
Gibson,  78  Ind.  282 :  Ewing'v.  Robeson,  13  Ind.  26;  Callender  v.  Rail- 
road Co.  11  Ohio  St.  516 ;  Com.  Ins.  etc.  Co.  v.  Taylor,  8  S.  C.  107 
Compare  Ware  v.  St.  Louis  Bagging  <fe  Rope  Co.  47  Ala.  667, 

15  Wiles  V.  Trustees  etc.  63  Ind.  207. 

16  Wiles  V.  Trustees  etc.  63  Ind.  207. 

17  Board  of  Commissioners  v.  Shields,  4  Mo.  App.  579. 

19  Oreg.  Cent.  R.  R.  Co.  t;.  Scoggln,  3  Oreg.  161.  And  see  Hop  wood 
V.  Patterson,  2  Oreg.  49. 

19  Singer  Manuf.  Co.  v.  Efflnger,  79  Ind.  264.  And  see  Singer 
Manuf.  Co.  v.  Brown,  64  Ind.  648  ;  Daly  v.  Nat.  Life  Ins.  Co  64  Ind.  I. 
A  defendant  corporation  **is  found'  within  a  district  where  it  is 
saed,  whenever  ft  does  business  there  by  authority  of  law;  Black- 
burn V.  Railroad  Co.  2  Flip.  C.  C.  525. 

20  Kelley  v.  Railroad  Co.  2  Flip.  C.  C.  581.    And  see  Callender  v 
Palnesvilie  Co.  11  Ohio  St.  516;  Quarrier  v.  Peabody  Co.  10  W.  Va. 
507  ;  Evarts  v.  Killlngworth  Co.  20  Conn.  447;  Stewart  v.  Dunn,  12 
Mees.  <&  W.  655;  Steveuaou  t;.  Thorn.  13  Mees.  <&  W.  149. 

21  Kelley  v.  Railroad  Co.  2  Flip.  C.  C.  581. 

22  Carrothers  v.  Newton  Mineral  Spring  Co.  61  Iowa,  681. 

23  Commercial  Bank  v.  King,  47  Iowa,  64. 

24  Parro^t  v  Bj'^ers,  40  Cal.  614.  A  claim  that  a  defendant  sued  as 
a  corporatio:.!  is  estopped  by  Its  acts  and  course  of  dealing  to  deny  its 
corporate  capacity  must  be  specially  pleaded:  Foisom  v.  Star  Union 
etc.  Freight  Line,  54  Iowa,  490.  Where  the  petition  in  an  action  upon 
a  note  and  mortsrage  alleged  that  they  were  executed  by  the  duly 
authorized  boara  of  trustees  of  the  defendant,  a  corporation,  an 
answer  denying  that  either  note  or  mortgage  were  executed  or 
made  in  any  way  by  the  defendant  was  held  sufficient  to  put  in 
Issue  their  validity :  Babbage  v.  Second  Baptist  Church,  54  Iowa,  172, 
In  an  action  against  several  peraons  alleged  to  be  associated  together 
as  bankers,  to  recover  on  their  alleged  Joint  undertaking,  an  answer 
admitting  the  association  and  the  undertaking,  but  averring  that 
the  association  at  the  date  of  the  nndertaking  was,  and  still  is,  a 
body  corporate,  and  that  the  undertaking  is  the  corporate  contract 
of  the  association,  may  be  regarded  as  setting  up  new  matter  consti- 
tuting a  defense :  Ridenour  v  Mayo,  29  Ohio  St.  1^38.  And  a  reply  to 
such  answer  which  denies  the  corporate  character  of  the  contract, 
without  denying  the  corporate  existence  of  the  association ,  is  suffi- 
cient on  general  demurrer:  Ridenour  r.  Mayo  29  Ohio  St.  ViS  The 
answers  made  by  a  defendant  corporation  to  interrogations  filed  with 
the  complaint  are  proper  evidence  for  the  plaintiff:  Louisville  etc. 
Railway  Co  v.  Henfy,  88  Ind.  506. 
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i  140.  Lamagef.  — It  is  the  well-established  general 
rule,  that  when  damages  are  special  and  do  not  neces- 
sarily accrue  from  the  act  complained  of,  the  facts  out 
.  of  which  they  arise  must  be  specially  averred  in  the 
pleading.*  Thus,  in  an  action  for  the  breach  of  a  con- 
tract, if  no  .special  damages  are  alleged,  the  plaintiff's 
recovery,  is  limited  to  such  damages  as  naturally'  arise 
from  the  breach ; '  and  such  damages  as  are  not  implied 
by  law  from  a  breach  of  the  contract  sued  upon  must 
be  set  out  !n  the  pleading.^  But  in  alleging  such  special 
damages,  it  is  only  necessary  to  particularly  specify  tho 
items.*  An  averment  of  special  damage  is  only  neces- 
sary where  the  right  of  action  itself  depends  upon  the 
special  injury  received.*  And  if  the  complaint  properly 
alleges  a  breach  of  the  agreement  by  the  defendant,  the 
general  allegation  that  the  plaintiff  was  damaged  by 
such  breach  in  a  gross  sum  is  a  sufficient  allegation  of 
damages  to  sustain  the  complaint  on  demurrer.^  In  a 
suit  against  a  tenant  holding  over  under  the  statute, 
speeiat  damages  not  alleged  cannot  be  shown  in  evi- 
dence.^ So  the  rule  that  damages  not  implied  by  law 
from  breach  of  contract  must  be  specially  alleged,  was 
held  to  be  applicable  to  a  contract  of  sale,  where  the 
buyer  claims  that  by  reason  of  the  failure  of  the  seller 
to  deliver  according  to  agreement,  he  has  been  unable 
to  fulfill  a  contract  of  re-sale  to  another  at  an  increased 
price.^  But  it  is  held  that  exemplary  damages  are  not 
the  subject  of  a  claim,  in  the  sense  that  it  is  necessary 
to  make  an  averment  thereof  in  the  petition,  and  such 
damages  may,  in  a  proper  case,  be  allowed  by  the  jury 
without  any  such  averment.'  But  if  pleaded,  claims 
for  compensatory  and  for  exemplary  damages  should 
bo  severed  in  the  pleading,  and  in  their  submission  to 
the  jurj'-  *o  Evidence  of  the  damages  suffered  by  the 
plaintiff,  in  an  action  for  personal  injuries,  is  admissible, 
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altliough  the  defendant's  counsel  states  in  open  court 
that  the  allegations  of  the  complaint  in  respect  to 
damages  are  admitted  by  the  answer,  if  such  statement 
were  not  true."  When  treble  damages  are  given  by  a 
statute,  the  demand  for  such  damages  must  be  inserted 
in  the  pleading,  which  must  either  recite  the  statute,  or 
conclude  to  the  damage  of  the  plaintiff  against  the  form 
of  the  statuteJ^  A  complaint  founded  on  such  statute, 
and  claiming  such  damages,  may  be  amended  so  as  to 
claim  single  instead  of  treble  damages,  this  not  being  a 
change  of  the  cause  of  action. ^^  So  if  averments  of 
special  damage  are  not  originally  inserted  in  the  com- 
plaint, it  may  be  allowed  to  be  done  by  amendment  on 
the  trial,  when  no  injury  will  result  to  the  defendant 
from  \t,^*  Allegation  of  special  damage  is  not  traversable 
matter,  but  is  required  to  be  inserted  in  the  complaint 
in  order  that  the  defendant  may  be  prepared  with  evi- 
dence to  rebut  the  proof  offered  of  such  damage,  or 
the  amount  or  extent  of  it.^^  In  an  action  on  breach  of 
a  money  contract,  the  law  implies  damages  to  the  legal 
rate  of  interest  on  th^  sum  due,  and  an  allegation  of 
damages  is  not  only  unnecessary,  but  inadmissible.'* 
The  burden  of  proof  to  establish  damages  sustained 
rests  upon  the  plaintiff,  and  the  defendant  is  not  required 
to  allege  that  the  plaintiff  has  suffered  no  damage.'^  It 
seems  that  under  the  New  York  Code  of  Civil  Pro- 
cedure,'8  jn  ^n  action  for  personal  injury,  facts  in  miti- 
gation of  damages  cannot  be  given  in  evidence  unless 
set  forth  in  the  answer.^' 

1  Stevenson  v.  Smith,  28  Cal.  102.    And  see  {  18,  ante. 

2  Lindley  r.  Demnsey,  45  Ind.  247 ;  Olmstead  v.  Burke,  25  111.  86  ; 
Taylor  v.  Ma«ulre,  13  Mo.  517  ;  Fleming  v.  Beek,  48  Pa.  St.  309. 

3  Jotte  V.  Hngbes,  67  N.  Y.  288 ;  Parsons  v.  Sutton,  66  N.  Y.  92 ; 
Bristol  Manuf.  Co.  v.  Grldley,  28  Conn.  201>;  Hallock  v.  Belcher,  42 
Barb.  199 ;  Hunter  v.  Stewart,  47  Me.  419. 

4  Herfort  v.  Cramer,  7  Colo.  483 ;  4  Paclf.  L.  Rep.  901. 

5  McCarty  v.  Beach  10  Cal.  461. 
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6  Wilson  V.  Clarke,  20  Minn.  867 ;  McCarty  v.  Beach,  10  CaL  46L 

7  Rothschild  v.  Williamson,  83  Ind.  387. 

8  Torrey  v,  Roberts,  N.  Y.  aty  Ct.  Abb.  An.  Dig.  (1884)  267.  And 
see  Booth  v.  Spuyten  Duy vil  Roll.  Mill  Co.  60  N.  Y.  487. 

.    0  Gustafson  v.  Wind,  62  Iowa,  281. 

10  Zeliff  V.  Jennings.  61  Tex.  458. 

11  Payne  v.  Kripp,  Sup.  Ct.  Cal.  3  West  C.  Rep.  424. 

12  Chipman  v.  Emeric,  5  Cal.  239  ;  Neffv.  Pennoyer,  3  Sawy.  495. 

13  Rhemlcev.  Clinton,  2  Utah,  230.  See  Starkweather  r.  Qnlgley, 
7  Hun,  26. 

14  Miller  v.  Garling,  12  How.  Pr.  203;  Lounsbury  v.  Purdy,18 
N.  Y.  521 ;  Baldwin  v.  N.  Y.  etc.  Nav.  Co.  4  Daly,  314. 

15  Vanderslice  v.  Newton,  4  N.  Y.  130  ;  Molony  v.  Dows,  15  How. 
Pr.  265 ;  Baldwin  v.  N.  Y.  et<j.  Nav.  Co.  4  Daly,  314.  And  see  Hooper  v 
Armstrong,  69  Ala.  843. 

16  Talcott  V.  Marston,  3  Minn.  839. 

17  Wolf  V.  Gerr,  43  Iowa,  339. 

18  $536. 

19  Bradner  v.  Faulkner,  93  N.  Y.  515. 

§  141.  Bivorce — Complaint. — In  an  action  for  divorce, 
the  complaint  or  petition  should  contain  allegations  of 
every  fact,  the  existence  of  which  is  made  necessary  by 
the  statute  in  order  to  the  granting  of  the  divorce.'  It  is, 
however,  sufficient  to  plead  the  facts  without  adding 
mere  conclusions  of  law,  and  it  is  not  necessary  to  use 
the  language  of  the  statute  in  setting  forth  causes  for  a 
divorce."^  If  the  allegations  of  the  complaint  are  suffi- 
cient to  give  the  court  jurisdiction  of  the' case,  and  to 
grant  a  divorce  linder  its  discretionary  power,  the  de- 
fendant cannot  avail  of  mere  circumstantial  omissions 
to  defeat  the  action  by  demurrer.'  An  actual  marriage 
should  be  stated,  and  not  a  mere  agreement  to  marry.* 
In  an  action  for  divorce  on  the  ground  of  adultery,  the 
allegation  of  adultery  must  not  be  too  general ;  ^  and 
tlie  complaint  or  petition  must  set  forth,  with  particu- 
larity sufficient  to  identify  them,  the  time,  place,  and 
Occasion  of  the  acts  charged.^  So  it  is  necessary  to  state 
the  name  of  the  person  with  whom  the  adultery  was 
committed,  if  it  is  known,  and  if  the  personis  unknown, 
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that  fact  shcnld  be  stated  J  As  it  regards  place,  it  is  not 
sufficient  to  say  "  various  houses  of  prostitution  in  the 
cityof  New  York,  which  plaintiff  cannot  particularize."  ^ 
But  a  time  certain  as  to  when  an  alleged  act  of  adultery 
was  committed  need  not  be  stated,  when  the  name  of 
the  person  with  whom,  and  the  place  at  which  the  of- 
fense is  alleged  to  have  been  committed,  are  set  forth  ;  • 
in  such  case,  an  allegation  that  the  offense  was  com- 
mitted on  different  days,  in  specified  months  of  specified 
years,  will  be  sufficient.^®  And  a  complaint  which  avers 
the  commission  of  adultery  with  a  person  whose  name 
is  unknown  to  the  plaintiff,  at  times  between  specified 
dates,  and  in  a  town  or  city  named,  with  an  allegation 
that  the  plaintiff  is  unable  to  state  more  particularly 
the  times  and  places,  is  held  to  be  sufficient.^^  The 
plaintiff  may  be  required  to  furnish  a  bill  of  particulars 
in  certain  circumstances,  but  it  is  not  allowed,  as  a 
matter  of  course,  where  the  complaint  does  not  state  the 
times  when,  or  the  name  of  the  party  with  whom,  the 
acts  of  adultery  were  comtnitted.^'^  A  charge  in  a 
petition  for  divorce  of  excesses  or  cruel  treatment  al- 
leged to  have  been  committed  between  specified  dates, 
without  designating  the  place,  is  held  to  be  sufficiently 
specific."  A  complaint  alleging  that  the  defendant  has 
abandoned  his  wife  and  turned  her  out  of  doors,  that 
be  has  treated  her  cruelly  and  barbarously  so  as  to  en- 
danger her  life,  and  has  offered  such  indignities  to  hci* 
person  as  to  render  her  condition  intolerable  and  life 
burdensome,  states  facts  constituting  a  cause  of  action 
under  the  North  Carolina  statute.**  A  cause  of  action 
for  divorce  on  the  ground  of  adultery  cannot  j^roperly 
be  united  with  one  for  a  limited  divorce  on  the  ground 
of  cruel  treatment.**  And  charges  of  adultery  on  the 
part  of  the  defendant  have  no  place  in  a  complaint 
which  prays  for  a  decree  of  separation,  and  Vvill  be 
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stricken  out  on  motion ;  ^^  and  so  of  an  allegation  of 
abandonment  in  a  complaint  for  divorce  on  the  ground 
of  adultery .17  But  allegations  in  a  complaint  praying  a 
separation,  of  frequent  intoxication  and  of  filthy  habits 
on  the  part  of  the  defendant,  are  appropriate  to  the 
charge  of  cruel  and  inhuman  treatment,  and  will  not 
be  stricken  out.'^  And  it  is  held  that  where  the  com- 
plaint states  facts  warranting  a  judgment  for  divorce 
and  alimony,  and  not  facts  warranting  an  annulling  of 
the  marriage,  and  the  prayer  is  for  both  forms  of  relief, 
the  action  is  to  be  treated  as  one  for  divorce  and  ali- 
mony.i'^  Where  a  divorce  is  prayed  on  the  ground  that 
the  defendant  *Ms  habitually  intemperate,"  it  is  not 
necessary  to  specify  more  definitely  the  facts  constitut- 
ing "  habitual  intemperance."  ***  In  an  action  for  divorce 
by  the  wife  against  the  husband,  if  the  complaint  al- 
leges that  the  husband  drove  his  wife  out  of  his  house, 
and  that  he  lives  in  adultery  With  another  woman,  this 
is  equivalent  to  an  allegation  that  he  "  abandoned  her," 
etc.*^*  Where  a  statute  requires  that  the  applicant  for  a 
divorce  shall  be  a  resident  of  the  State  for  a  certain  pre- 
scribed time  prior  to  making  the  application  for  a 
divorce,  the  fact  of  such  residence  must  be  alleged  in 
the  complaint,  and  established  by  proof  .^ 

1  Morris  v.  Morris,  75  N.  C,  16S  ;  Bennett  v.  Bennett,  28  CaJ.  509 ; 
Washburn  r.  Washburn,  9  Cal.  476 ;  Conant  v.  Conant,  10  Cal.  240  ; 
White  t'.  White,  45  N.  H.  121 ;  Kdwards  v.  £dwards,  V  Phlla.  617 ; 
Eppling  V.  Eppling,  1  Bush,  74. 

2  Murphy  v.  Murphy,  95  Ind.  430.  But  see  Edwards  r.  Edwards, 
9  Phlla.  617. 

3  Huston  V.  Huston,  63  Me.  IM. 

4  Brinckle  v.  Brinckle,  10  Phlla.  1. 

3  Germond  v.  Germond,  6  Johns.  Ch.  .^47 ;  Wood  v.  Wood,  2  Paige, 
108.    And  see  Clark  v,  Clark,  7  Robt.  278 ;  Hyde  v.  Hyde,  4  Sand. 

6D2. 

6  MorrcU  v.  Morrell,  1  Barb.  318  ;  Randall  r.  Randall,  31  Mich.  IfM  ; 
af  ills  V.  Mills,  18  N.  J.  Eq.  445 ;  Miller  v.  Miller,  20  N.  J.  Eq.  445  ; 
Wright  t'.  Wright,  3  Tex.  m. 

7  Germond  v.  Germond,  6  Johns.  Ch.  347 ;  Morrell  v.  Morrell,  I 
Barb.  31S ;  Ilolston  v.  If  olston,  23  Ala.  777. .  . 


261  PLEADIKG  IN  PARTIOVIiAR  CASES:  {  142 

8  Oardwell  v.  Cardwell,  12  Hon.  92.  And  lee  Tim  v.  Tim,  16  Abb; 
Pr  N.  «.  3U. 

9  Black  V.  Black,  26  N.  J.  Eq.  431. 

10  Black  V.  Black,  26  N.  J.  Eq.  431  ;  Marsh  v.  Marsb,  16  N.  J.  Eq. 
8&1 ;  Goodwin  v.  Goodwin,  23 N.  J.  £q.  210. 

11  Mitchell  V.  Mitchell,  61  N.  Y.  308. 

12  Ansert  v.  Ansert,  2  N.  Y.  Month.  Law  Bull.  19. 

lu   Jones  V.  Jones,  60  Tex.  461 ;  Wright  v.  Wright,  G  Tex.  3. 

14  Grimth  v.  Griffith,  89  N.  C.  113. 

15  Burden  v.  Burdell,  2  Barb.  473 ;  Mcintosh  t*.  Mcintosh,  12  How. 
Tt.  289  Henry  v.  Henry,  8  Robt.  614  ;  27  How.  Pr.  5.  Bin  see  Doe  r. 
Boe,  23  Huu,  19;  Huffhes  v.  Hughes.  Law  iL  1  Pro.  <&  D.  211). 

16  Allen  v.  Allen,  N.  Y.  Sup.  Ot  19  N.  Y.  Week.  Dig.  212.  And  see 
Klehi  V  Klein,  2  Jones  AH  48 ;  42  How.  Pr.  166  ;  11  Abb  Pr.  N.  S.  450. 

.   17    Ward  v.  Ward,  6  Abb  Pr.  N.  a  148. 

13  Allen  «.  Allen,  N.  Y  Sup.  Ct  19  N.  Y.  Week.  Dig.  212. 
13    Gibson  V.  Gibson.  46  Wis.  449. 

20  Burns  v.  Burns,  13  Fla.  369. 

21  Morris  v.  Morris,  20  Ala.  163. 

•  22    Bennett  1'.  Bennett,  28  Cal.  699;  Phelan  v.  Phelan,  12FIa.449. 
See  Strode  v.  Strode.  3  Bush,  227. 

§  142.  Divorce — Answer. — The  so veral  offenses  which 
by  statute  constitute  grounds  of  divorce  are  i)loadable 
in  bar  to  such  suits,  the  one  to  the  other,  within  the 
principle  of  the  doctrine  of  recrimination.*  Thus,  In 
an  action  for  divorce  on  the  ground  of  adultery,  an 
answer  of  adultery  oommitted  by  the  plaintiff  Is  a 
defense,  and  a  ground  for  affirmative  relief  in  the  same 
action.^  In  such  action,  the  defendant  may  set  up  as  a 
counter-claim  both  adultery  and  cruelty.*  Recrimina- 
tion and  condonation  must  be  specially  pleaded ;  *  and 
when  in  a  suit  for  divorce,  adultery  is  pleaded  in  re- 
crimination, the  acts  of  adultery  must  be  designated 
and  specified  in  the  same  manner  required  in  a  com- 
plaint or  petition  for  divorce  for  adultery  ;^  and  no  less 
evidence  is  required  to  establish  recriminating  charges 
than  in  an  original  action  for  divorce.*  But  the  in- 
habitancy of  either  party  need  not  be  averred  in  the 
answer,^  as  is  required  in  a  complaint.^  It  should, 
however,  allege  that  the  offense  of  the  plaintiff  was 
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committed  without  the  procnrement,  conniTanoe, 
privity,  or  consent  of  the  defendant.'  In  an  action  for 
a  limited  divorce,  on  the  ground  of  cruelty,  misconduct 
of  the  plaintiff  su^cient  to  entitle  the  defendant  to 
relief  is  a  complete  defense ;  ^^  and  the  adultery  of  the 
plaintiff  is  a  perfect  defense  in  such  case,  if  set  up  and 
established.^^  In  an  action  by  a  wife  against  her  hus- 
band for  a  separation,  if  he  sets  up  a  counter-claim  and 
alleges  that  his  wife  was  guilty  of  adultery,  and  such 
allegation  was  made  as  a  foundation  for  a  claim  for  a 
demand  for  affirmative  relief,  and  not  simply  as  a 
defense  to  the  plaintiff's  action,  this  is  tantamount  to 
the  commencement  of  an  action  by  him  against  his 
wife  for  divorce  on  the  ground  of  adultery,  and  as  to 
that  counter-claim,  she  has  the  same  right  as  though  she 
were  defendant  in  an  action  brought  against  her  for  an 
absolute  divorce." 

1  Lesener  v.  Leseuer,  31  Barb.  830 ;  Conant  v.  Conant,  10  Cal.  249 ; 
Wilson  V  Wilson,  40  Iowa,  230 ;  McNamara  v.  McNamara,  9  Abb.  Pr. 
18 ;  2  Hilt.  547 ;  Johns  v.  Johns,  2UGa.  718  ;  Clark  v.  Clark,  7  Kobt.  278. 

2  Anon.  17  Abb.  Pr.  48 ;  Leslie  t».  Leslie,  11  Abb.  Pr.  N.  S.  311 ; 
Piillmer  v.  Fullmer,  6  N.  Y.  Week.  Dig.  22, 42  ;  Finn  v.  Finn,  ft2  How. 
Pr.  83  ;  Bleck  v.  Bleck,  27  Hun,  296. 

3  Spahn  v.  Spahn,  12  Abb.  N.  C.  160.  And  see  Doe  v.  Roe,  23  Hun, 
19.  But  see  Terhune  v.  Terhune,  40  How.  Pr.  258 ;  R.  F.  H.  v.  S.  H. 
40  Barb.  9. 

4  Morrell  v.  Morrell,  3  Barb.  238 ;  Boe  v.  Doe,  14  Han,  612. 

6  Mitchell  v.  Mitchell,  61  N.  Y.  308 ;  Tim  v.  Tim,  47  How.  Pr.  258  ; 
Reid  V.  Reid,  21 N.  J.  Eq.  331. 

6  Pollock  V.  Pollock,  71 N.  Y.  137. 

7  Leseuer  v.  Leseuer,  31  Barb.  330l 

8  Tim  V.  Tim,  47  How.  Pr.  253* 

9  Anon.  17  Abb.  Pr.  48 ;  Morrell  v.  Morrell,  3  Barb.  236.  But  see 
Young  V.  Young,  18  Minn.  90. 

10  Palmer  v.  Palmer,  1  Sheld.  89. 

11  Doe  V.  Roe,  23  Hun,  19  ;  11  N.  Y.  Week.  Dig.  191. 

12  De  Meli  v.  De  Meli,  67  How.  Pr.  20.  In  a  divorce  suit,  the  an- 
swer of  the  defendant,  who  fails  to  pay  alimony  and  counsel  fees  as 
ordered,  may  be  struck  out :  Brisbane  v.  Brisbane,  67  How.  Pr.  184. 

§  143.  Ezecntorft  and  adminiitratori.  — When  a  party 
sues  as  executor  or  administrator,  the  complaint  or 
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petition  must  contain  the  proper  allegation3  to  show 
that  he  is  entitled  to  sue  in  that  capacity .^  He  should 
allege  in  a  direct  and  issuable  form  that  he  is  executor 
or  administrator,^  but  no  particular  form  of  allegation 
is  essential ;'  nor  is  it  necessary  or  proper  for  a  plaintiff, 
who  sues  as'executor  or  administrator,  to  make  profert 
of  letters  testamentary  or  of  administration,  as  was 
requisite  under  the  former  practice.*  The  date,  place, 
and  court  by  whom  letters  were  granted  should  bo 
stated ;  ^  and  where  a  plaintiff  suing  as  administrator 
alleged  that  he  had  been  "duly  appointed,"  without 
any  fact  as  to  whom,  or  how,  or  by  whom,  it  was  held 
to  be  insufficient.*  But  an  allegation  that  letters 
testamentary  were  granted  and  issued  by  the  proper 
court  is  sufficient,  without  averring  an  acceptance  of 
the  trust  and  qualification  therefor ;  ^  both  are  implied 
in  the  grant  and  issuance  of  letters  testamentary.^ 
And  where  the  allegations  of  the  complaint  show  that 
the  plaintilT  is  the  owner  and  holder  of  the  instrument 
in  suit,  not  in  his  own  right  but  in  his  capacity  as  ad- 
ministrator, the  complaint  will  not  be  held  bad  on 
demurrer,  for  a  failure  to  state  that  the  plaintiff  sues  in 
his  representative  •  capacity.*  So  a  -'■  complaint  in  an 
action  by  an  executor,  which  alleges  that  probate  of 
the  will  and  qualification  of  the  executor  were  had  in 
tho  proper  court  before  filing  the  complaint,  is  sufficient, 
and  a  demurrer  thereto  will  not  bo  sustained,  upon  the 
ground  that  it  does  not  show  probate  and  qualification 
before  suit  brought."  In  an  action  by  an  administrator 
to  recover  tho  value  of  personal  property  belonging  to 
the  estate  and  converted  by  the  defendant,  an  aver- 
ment in  tho  complaint,  that  the  estate  owned  and 
possessed  the  property,  is  equivalent  to  an  averment 
that  the  administrator  owned  and  possessed  it.^^  It  is 
h^ld  that  an  executor  may  join  in  the  same  complaint 
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a  paragraph  for  trespass  quare  clauaum  /regit  daring 
the  testator's  lifetime,  with  another  for  a  like  trespass 
after  his  death,  to  lands  devised  to  the  executor  in  trust 
for  specific  purposes,  and  that  this  is  not  a  misjoinder  J> 
In  a  suit  by  an  administrator  de  bonis  non^  the  petition 
showed  that  the  estate  had,  prior  to  his  appointment, 
been  under  the  charge  of  two  administrators,  and  that 
the  letters  of  one  of  them  had  been  revoked,  but  it 
failed  to  show  that  the  letters  of >  the  other  had  been  re- 
voked, or  his  administration  had  been  otherwise 
brought  to  a  close,  and  it  was  held  that  this  omission 
rendered  the  petition  fatally  defective."  In  an  action 
against  one  as  executor,  upon  an  instrument  executed 
by  him  as  executor,  it  is  sufficient  if  the  complaint 
alleges  that  fact,^^  and  the  particulars  of  the  defendant's 
appointment  need  not  be  set  forth,  as  is  required  to  bo 
done  wliere  one  sues  as  executor,  or  where  an  action  is 
brought  to  recover  a  debt  due  to  or  from  a  testator.'* 
It  is  held  that  causes  of  action  against  an  executor  or 
administrator,  in  his  capacity  as  such,  cannot  be  joined 
with  demands  against  him  individually.'^  An  alloga- 
tion  in  the  complaint  or  x>etition,  that  the  plaintilT  is 
administrator,  is  put  in  issue  by  a  {general  denial ;  '7 
and  in  an  action  by  an  administrator  on  a  promissory 
note  executed  to  the  intestate,  a  failure  to  prove  the 
plaintiff's  representative  capacity  is  held  to  be  fatal 
under  a  general  denial.'^  But  where  the  complaint 
alleges  the  death  of  an  intestate,  and  the  due  and  legal 
appointment  of  the  plaintiff  as  administrator  of  the 
estate,  and  the  answer  contains  only  a  general  denial, 
the  letters  of  administration,  in  due  form  produced  in' 
evidence,  are  sufficient  prima  facie  to  establish  the 
plaintiff's  representative  capacity.'*  In  Wisconsin,  a 
mere  general  denial  does  not  put  in  issue  the  repre- 
sentative character  of  the  plaintiff  alleged  in  the  com- 
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plaint,  and  the  issue  must  be  raised  by  a  special  denial.*' 
So  in  Iowa,  an  averment  by  the  plaintiff  in  his  petition 
**that  he  is  the  duly  appointed,  qualified,  and  acting 
administrator,'*  etc.,  is  not  put  in  issue  by  a  general 
denial,  but  only  by  alleging  the  facts  relied  upon  to 
show  that  the  averment  is  not  true.^  In  an  action 
against  an  admmistrator,  a  defense  that  the  claim  sued 
on  was  not  presented  for  allowance  before  the  action 
was  brought  should  aver  all  the  facts  of  publication, 
ete.,^^  and  such  defense  is  waived,  where  the  adminis- 
trator joins  Issue  and  goes  to  trial  on  the  validity  of 
the  claim  without  objection.^  In  an  action  brought 
by  an  administrator  in  his  official  capacity,  the  de- 
fendant cannot  show,  under  the  plea  ne  ungues  admin- 
istrator, that  the  plaintiff's  authority  has  ceased  since 
the  commencement  of  the  suit,  but  that  fact  must  be 
specially  pleaded  to  the  further  maintenance  of  the 
action,  or  puis  darrein  continuance  pleaded,  according 
as  it  occurred  before  or  after  issue  joined  or  plea 
pleaded.2*  One  who  has  contracted  with  an  adminis- 
trator in  his  representative  capacity  cannot,  when  sued 
by  him  on  the  contract,  ^le^idneunques  administrator;  ® 
the  making  of  the  contract  with  the  administrator  is  an 
admission  of  his  representative  capacity.^ 

1  English  V.  Boche,  6  Ind.  62  ;  State  v.  Matson,  38  Mo.  489 ;  Halleck 
V.  Mixer,  16  CaL  574.    And  see  $  82,  ante. 

2  Rlghtmeyer  v.  Raymond,  12  Wend.  51 ;  Sheldon  v.  Hoy,  11 
How.  Pr.  11 ;  Bank  of  Lowvllle  v,  Edwards,  11  How.  Pr.  216  ;  Mohr 
V.  iShermau,  25  Ark.  7  :  Fesmire  v.  Brock,  25  Ark.  20. 

8  Bird  r.  Cotton,  57  Mo.  568  ,  Headlee  v.  Cloud,  51  Mo.  301.  See 
Fowler  v.  Westervelt,  40  Barb.  S74  ;  Gould  v.  Glass,  19  Baib.  179. 

4  Welles  v.  Webster,  9  How.  Pr.  251 ;  Bright  v.  Currie,  10  N.  Y. 
Leg.  Obs.  l(M ;  5  Sand.  433. 

6  Dayton  v.  Connah,  18  How.  Pr  828 ;  Morgan  v.  Lyon.  12  Wend. 
265;  Barfield  v.  Price,  40  Cal.  535;  Qullck  v.  Gullck,33  Barb.  92,  21 
How.  Pr.  22. 

6  White  V  Joy,  13  N.  Y.  83 ;  Beach  v.  King,  17  Wend.  197  ;  Judah 
V.  Fredericks,  57  Cal.  389. 

7  Mattlson  v  Chllds,  5  Colo.  78.  And  see  Dial  v.  Tappan,  20  S.  C. 
167. 

BooNJB  Plead.  — 28. 
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8  MattlBon  v.  ChUds,  5  Colo.  78. 

9  Dial  V.  Tappan,  20  8.  C.  167.  Compare  Beers  v.  Shannon,  73 
N.  Y  2U2 ,  Fowler  v.  Westervelt,  17  Abb.  Pr.  60 ;  40  Burb.  374 ;  ayde 
V.  Supervisors  etc  43  Wis.  129. 

10  Hurst  V.  Addington,  84  N.  C.  148. 

11  Ham  V.  Henderson,  50  Cal.  967. 

12  Pittsburgh  etc.  K.  B.  Co.  v.  Swlnney,  97  Ind.  586. 
18  State  v.  Green,  65  Mo.  628. 

14  Klngsland  v.  Stokes,  61  How.  Pr.  494 ;  Skelton  v.  Scott,  18  Hnn, 
875. 

15  Kingsland  v.  Stokes,  61  How.  Pr.  494  ;  58  How.  Pr.  1.  And  see 
Yates  V.  Hoifman,  5  Hun,  113. 

16  Ferrio  v.  Myrick,  41  N.  Y.  815 ;  Austin  v.  Munroe,  4  Lans.  07  , 
47  N.  Y.  300.  Compare  Day  v.  Stone,  15  Abb.  Pr.  N.  ».  137;  Trades- 
men's Bank  v.  McFeeby,  61  Barb  522;  French  v.  Salter.  17  Hun  546  , 
Watson  V.  Dickey,  Tapp.  203  ,  Fish  v,  Berkey,  10  Minn.  190  ;  Howard 
V.  Powers,  6  Ohio,  92. 

17  Oilmore  v.  Morris,  18  Mo.  App.  114. 

18  QUmore  v.  Morris,  IS  Ma  App.  114  ;  State  v.  Price,  21  Mo.  434. 

19  Belden  v.  Meeker,  47  N.  Y.  807 ;  afTg,  2  Lans.  470. 

20  Ewen  v.  Railroad  Co  38  Wis.  618 ;  Sanford  t>.  McCreedy,28  Wis. 
103.  Compare  Denver  etc  R.  R.  Co.  v.  Woodward,  4  Colo.  1 ;  Lewis 
V,  Johnston,  67  N.  C.  38 ;  Harte  v.  Houchin,  50  Ind.  327. 

21  Mayes  v,  Turley,  60  Iowa,  407. 

22  Ryan  v.  Flanagan,  88  N.  J.  L.  161.  See  Kyle  v.  Kyle,  15  Ohio 
St.  15 ;  Musser  v.  Chase,  29  Ohio  St.  577 ;  Worthley  v.  Hammond,  13 
Bush,  510. 

23  Pepper  v.  Sldwell,  36  Ohio  St.  454. 

24  Burns  v.  Hiudman,  7  Ala.  531 ;  McDongald  v.  Rutherford,  80 
Ala.  253 ;  WUson  v.  BothweU,  50  Ala.  378. 

25  Hill  V.  Huckabee,  52  Ala.  155b 

26  Riddle  v.  Hill,  51  Ala.  224.  In  an  action  by  an  administrator 
upon  a  promissory  note  due  the  estate  of  the  intestate,  the  authority 
ox  the  administrator  cannot  be  attack(»d  by  the  defendant  on  the 

{ground  that  his  appointment  was  irregularly  made.  Having  no 
nterest  in  the  estate,  it  is  a  matter  of  no  Importance  to  the  defend- 
ant, if  he  would  be  protected  from  a  secona  payment  of  the  same 
sum:  Olendenuing  v.  McNutt,  1  Idaho,  60S2.  And  see  Emery  v. 
Hiidreth,  2  Gray,  m 

2  144.  Foreclosure  —  Complaint.  —  In  an  action  to 
foreclose  a  mortgage,  the  mortgage  and  the  note  or 
bond  secured  thereby  must  in  some  way  be  made  a 
part  of  the  complaint  or  petition ;  ^  though,  if  the  mort- 
gage be  set  out  in  substance,  it  is  sufficient.'  And 
alleging  that  the  defendant  executed  the  instrument, 
setting  it  out  in  full,  is  equivalent  to  alleging  that  he 
made  all  the  covenants  and  promises  contained  in  such 
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instrument,  and  assumed  all  the  liabilities  ci^ated 
thereby.'  An  allegation  that  ^^the  defendant  gave  a 
mortgage''  is  simply  a  conclusion  of  law,  and  the 
mortgage  not  having  been  set  out  in  the  complaint  is 
insufficient  to  authorize  a  decree  for  sale  upon  default.* 
But  the  defect  arising  upon  the  failure  to  exhibit  copies 
of  a  note  and  mortgage  by  a  complaint  to  foreclose  is 
one  which  is  cured  by  the  finding  of  the  court  or  the 
verdict  of  a  jury.*  Record  of  the  mortgage  need  not 
be  averred  in  a  suit  to  foreclose  against  the  original 
mortgagor,^  nor  when  the  defendant  is  a  subsequent 
purchaser  of  the  mortgaged  premises,  who  is  alleged 
in  the  complaint  to  have  assumed  the  payment  of  the 
mortgage  debt  as  part  of  the  purchase  money .^  An 
allegation  in  the  complaint  that  a  party  who  is  made 
a  co-defendant  with  the  mortgagor  has,  or  claims  to 
have,  some  interest  in  or  claim  upon  the  mortgaged 
premises,  which,  if  any,  is  subsequent  to  the  plaintiff's 
mortgage^  sufficiently  states  a  cause  of  action,  without 
averring  the  character  of  the  interest.^  But  if  there  are 
infant  defendants,  the  complaint  should  allege  the 
requisite  facts  to  show  what  are  the  interests  of  the  in- 
fants.' A  mere  averment  in  a  complaint  to  foreclose 
against  a  person  other  than  the  mortgagor,  that  **  he  is 
BOW  the  owner  of  the  land,"  is  not  sufficient  to  show 
that  the  mortgage  constitutes  a  lien  upon  the  land  as 
against  him,  since  he  may  have  acquired  the  land  be- 
fore the  mortgage  was  executed.^^  The  complaint 
must  show  that  the  debt  secured  by  the  mortgage  is 
due  and  owing  to  the  complainant ;  -^  and  where  the 
complaint  alleges  the  giving  of  a  bond,  there  must  be 
an  allegation  of  default  in  the  performance  ol  tlie  condi- 
tion of  the  bond."  An  averment  that  tlie  note  and 
mortgage  were  duly  assigned  to  the  plaintiff  is  suffi- 
cient, without  setting  out  a  copy  of  the  assignment," 
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under  such  averment  the  plaintiff  uiay  prove  an  in- 
dorsement and  delivery  of  the  note.^*    An  allegation  in 
the  complaint  that  no  proceedings  have  been  had  at 
law  for  the  recovery  of  the  debt  secured  by  the  mort- 
gage is  sufficient  to  show  that  no  action  at  law  has 
been  commenced.  ^»    Where  the  debt  secured  by  the 
mortgage  is  payable  on  demand,  demand  beiore  suit  to 
foreclose  need   not  be  shown.*^    A  complaint  in  an 
action  against  an  administrator  to  enforce  the  lien  of  a 
mortgage  need  not  aver  that  notice  to  creditors  has 
been  i^ublished,  but  must  aver  the  presentation  of  the 
mortgage  claim  for  allowance.!^    A  complaint  in  fore- 
closure must  ask  for  a  judgment  for  iho  deficiency,  if 
any  shall  exist,  against  a  purchaser,  or  assignor,  or 
guarantor  of  the  mortgage,  who  may  be  liable  for  the 
debt,  in  order  to  authorize  the  court  to  render  such 
judgment,  where  such  defendants  have  not  answered  ^^ 
In  an  action  to  redeem  lands  sold  under  foreclosure, 
the  plainti£f  must  allege  that  he  was  not  made  a  party 
defendant  in  the  foreclosure  suit.^'    The  complaint  in 
an  action  to  foreclose  a  chattel  mortgage  is  not  bad  for 
want  of  an  averment  that,  at  the  time  the  mortgage 
was  executed,  the  chattels  mortgaged  were  the  prop- 
erty of  the  mortgagor,^    A  complaint  for  the  fore- 
closure of  a  mechanic's  lien  is  fatally  defective,  which 
fails  to  state  that  something  was  due  for  the  services 
on  which  the  lien  was  founded  at  the  time  the  action 
was  begun.^^    But  although  the  complaint  itself  does 
not  state  that  the  debt  is  due,  yet  if  that  fact  is  stated  in 
the  petition  which  is  embodied  in  and  made  a  part  of 
the  complaint,  it  is  sufficient. ^^ 

1  See  tehoaf  v.  Joray,  86  Iiid.  70 ,  Back  v.  Azt,  85  Ind.  512  ;  HIatI 
V  Goblt,  lo  Ind.  494  ;  Booiie  Mort  (  18D.  As  to  descriptioa  of  prop- 
ert>  ;  See  Crosby  v.  Dowd,  61  Cul.  fio7, 602. 

2  Sturgeon  v.  Board  of  Commissioners,  65  Ind.  S02;  Cecil  v. 
Dynes,  Z  lud.  260. 

3  Budd  V.  Kramer,  14  Kan.  101. 
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4  Hassey  v.  Hussey,  1  Utah,  24L 

5  Martin  v.  Holland,  87  lud.  lOS.  And  see  Galviu  v.  Woollen,  66 
Ind.464. 

6  Snyder  v.  Bunnell.  64  Ind.  403 ;  St.  Mark's  Ins.  Co.  v.  Harris, 
13  How.  Pr.  95.    See  Martens  v.  Bawdon,  7S  Ind.  85. 

7  Searry  v.  Eldrldge,  63  Ind.  44.    See  Boone  Mort.  {  180. 

8  Anthony  v.  Nye,  30  Cal.  401 ;  Poett  v  Stearns,  28  Cal.  228 ;  Drury 
V,  Clark,  16  How.  Pr.  424  ;  Kice  v.  Hall,  41  Wis.  453 ;  Frost  v.  Koou,  W> 
K.  Y.  448 ;  Case  v.  Bartholow,  21  Kan.  300 ;  Nooner  v.  Short,  20  I^an. 
624 ;  Sea«er  v  Burns,  4  Minn.  141 ;  Bowen  v.  Wood.  35  Ind.  2«8 ; 
Marot  V.  Germania  etc.  Assoc  &4  Ind.  37 ;  Woodwortn  v.  Zlmmer- 
man,  92  Ind.  ^9. 

9  Aldrich  v.  Lapham,  1  Code  R.  N.  B.  406 ;  6  How.  Pr.  129. 

10  Nlcliol  V.  Henry,  80  Ind.  54. 

11  Cornelius  v.  Halsey,  11 N.  J.  £q.  27. 

12  Coulter  v  Bower  64  How.  Pr.  132. 

13  Qreen  v  Marble,  37  Iowa,  95 ;  Barthol  v.  Blakin,  34  Iowa,  452 ; 
Andrews  v.  McDaniel-  6S  N  C  385.  And  see  Kurtz  v.  Sponable,  6 
Kan.  395 ;  AUen  v.  First  Nat.  Bank,  23  Ohio  St.  97 ;  Nichol  v.  Henry, 
89  Ind.  54. 

14  Mnndy  v.  Whlttemore,  15  Neb.  647. 

15  Mmidy  v.  Whlttemore,  13  Neb.  647. 

16  Gillett  V.  Balcom.  t  Barb.  361 ;  Insnrance  Co.  v.  Curtis,  85  Ohio 
St.  357.  Compare  Insurance  Co.  v.  Curtis,  35  Ohio  St.  'Mii ;  Belmont 
County  Branch  Bank- v.  Price,  8  Ohio  St.  299 ;  Harris  v.  Mulock,  9 
How.  Pr.  402. 

17  Harp  v.  Callahan,  46  Cal  22Z  See  Klngsland  t>.  Stokes,  25  Hun, 
107  ;  58  How.  Pr.  1 ,  Skelton  v.  Scott,  IS  Hun,  375. 

18  Simonson  v  Blake,  12  Abb.  Pr.  331 ;  20  How.  Pr.  484.  See 
Manhattan  Life  Ins.  Co  v  Glover,  14  Hun,  153 ;  Olinger  v.  LIddle,  55 
Wis.  621 ;  Boone  Mort.  2  203. 

19  Carpentier  v.  Breuham,  50  Cal.  549;  Dervln  v.  Jennings,  4 
Neb.  97. 

20  Edwards  v  Trittlpo,  62  Ind.  121.    See  Boone  Mort.  ?  275. 

21  Stubbs  V.  Railroad  Co.  63  Iowa,  2S0.  And  see  Roberts  v.  Camp- 
bell, 59  Iowa,  675. 

22  Huse  V.  Washburn,  59  Wis.  414. 

§  146.  Foreclosure — Answer. — An  answer  in  an  action 
to  foreclose  a  mortgage,  wliich  admits  the  making  of 
the  mortgage  as  security  for  a  debt,  admits  the  cause  of 
action,  and  a  denial  of  the  remaining  allegations  is 
aimed  at  a  mere  legal  conclusion,  and  puts  nothing  in 
issue.^  An  answer  that  the  mortgage  is  of  no  binding 
effect,  and  no  lien  upon  the  premises  described  in  the 
complaint,  is  a  statement  of  a  conclusion  unsupported 
by  lacts,  and  is  unavailing.'^    It  is  no  defense  in  such 


}  145  PLEADING  IN  PABTICULAB  CASES.  270 

action  that  the  mortgagor  had  no  title  to  the  premises 
mortgaged ;  ^  nor  in  such  action  can  the  mortgagor  set 
up  as  a  defense  a  defect  in  his  title.^  But  an  answer 
setting  up  title  in  a  third  person  named  is  not  frivolous, 
but  shows  a  good  defense ,  ^  otherwise  of  an  allegation 
of  a  conspiracy  to  prevent  the  defendant  from  raising 
money  to  pay  the  mortgage,  and  that  the  assignment 
to  the  plaintilf  was  made  from  malicious  motives,  and 
to  enable  an  action  to  be  brought.*  As  a  general  rule, 
there  must  be  an  eviction  of  the  mortgagor  before  he 
can  be  relieved  from  the  mortgage,  on  the  ground  of  a 
failure  of  the  consideration  of  the  mortgage,  or  of  the 
title  conveyed  by  the  mortgagee^  And  where  in  an 
action  to  foreclose  a  purchase-money  mortgage  the  de- 
fendant set  up  in  his  answer,  and  on  the  trial  in  effect 
offered  to  prove  false  and  fraudulent  misrepresentations 
as  to  the  boundary  and  quantity  of  land  sold,  a  partial 
failure  of  title  and  an  offer  to  rescind,  but  did  not  offer 
to  prove  eviction,  it  was  held  that  the  evidence  was 
rightly  excluded.^  A  mortgagor  may  set  up  in  his 
answer  and  prove  a  mistake  in  the  drawing  of  the  mort- 
gage, and  claim  a  reformation  of  the  instrument.'  So  he 
may  plead  that  the  plaintiff  procured  the  assignment  of 
the  mortgage  by  fraud,  and  that  the  debt  has  been  paid 
to  the  mortgagee  and  a  release  reoeived.^^  In  an  action 
to  foreclose  a  mortgage  which  imports  a  consideration, 
the  want  of  consideration  is  an  affirmative  defense, 
which  must  be  set  up  in  the  answer  unless  the  want  of 
consideration  clearly  appears  upon  the  face  of  the 
complaint.^^  A  mortgage  not  being  a  negotiable  instru- 
ment, is  held  to  be  subject  to  the  defenses  existing  be- 
tween the  original  parties." 

1  Kay  V.  Churchill,  10  Abb.  N.  C.  83.  And  see  Fosdick  v.  Graff.  22 
How.  Pr.  158  ;  Cooley  v  Hobart,  8  Iowa,  368.  As  to  what  constitute 
defenses  to  a  foreclosure  suit :  See  Boone  Mort.  ^  181. 

2   Caryl  v,  Williams,  7  Lans.  416w 
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3  Board  of  Trustees  V.  Shnlze,  61  Ind.  511.  And  see  Axtel  v.  Chase* 
SSInd.  M6 ;  Blanchard  v.  Jamison,  14  Neb.  244. 

4  Dime  Sav.  Bank  v.  Crook,  29  Hun,  671. 
6    Fougera  v.  Molssen,  16  Hun,  237. 

6  Morris  v.  TuthUl,  72  N.  Y.  S73. 

7  Curtifls  V.  Bush,  39  Barb.  661.  Compare  Conwell  v.  Clifford,  4S 
Ind.  392  ;  Booth  v.  Ryan,  31  Wis.  45 ;  Bobards  v.  Cooper,  16  Ark.  288  ; 
Dunning  v.  Leavltt,65  N.  Y.  80. 

8  Aldent7.Pryal,60Cal.21.5w 

9  Andrews  v.  Gillespie,  47  N.  Y.  487. 

10  Hall  V.  Erwln.  67  N.  Y.  643.  See  further  as  to  setting  up  the  de- 
fense of  fraud :  McOuskln  t>.  Kline,  31 N.  J.  £q.  4r>4 ;  Dayton  t'.  Melick, 
27  N.  J.  £q.  362 ;  Lyke  v.  Post,  65  How.  Pr.  298 ;  Keagan  v.  Hadley,  57 
Iud.o09. 

11  Boiling  V.  Munchus,  65  Ala.  658. 

12  Ingraham  v.  Disborough,  47  N.  Y.  421.  And  see  Colehonr  v. 
State  Sav.  Inst.  90  III.  152.  An  answer  to  a  compliUnt  to  foreclose  a 
mortgage,  showing  a  contemporaneous  written  contract  of  the  parties 
to  the  effect  that  the  debt  snould  be  payable  only  upon  the  occur- 
rence of  an  event  which  never  happened,  is  good  on  demurrer: 
Lucas  V.  Hendrix,  92  Ind.  54.  Where  the  proof  in  an  action  to  fore- 
close a  mortgage  clearly  shows  that  the  mortgage  Avas  usurious,  a 
plea  of  tender  of  a  certain  amount  in  the  answer  cannot  be  held  to 
constitute  a  conclusive  admission  tliat  such  an  amount  is  due,  the 
answer  also  setting  up  the  usury  as  a  defense :  Breunich  v.  Wesel- 
mann,  17  Jones  <ft  8. 81. 

2  146.  Forcible  entry  and  detaixier. — Forcible  entry 
and  detainer  being  a  statutory  proceeding,  and  the 
authority  to  proceed  being  derived  from  the  statute,  a 
strict  compliance  therewith  is  required ;  ^  though  this 
objection  may  be  waived  by  omitting  to  make  it  in 
proper  time.^  In  a  complaint  for  forcible  entry  and  de- 
tainer, the  property  should  be  particularly  described, 
for  the  possession  of  which  the  action  is  brought,'  and 
the  mode  in  which  the  defendant  unlawfully  got  pos- 
session should  be  specified.*  A  description  of  the  land 
sufficiently  definite  to  enable  the  administration  of  sub- 
stantial Justice  is  all  that  is  required  in  actions  before 
justices  of  the  peace ;  ^  and  if  the  complaint  avers  that 
the  lands  are  in  the  county  where  the  suit  is  brought,  a 
failure  to  mention  the  State  will  not  be  a  fatal  defect.* 
It  is  an  essential  averment  in  the  complaint,  that  at  the 
time  of  the  alleged  forcible  entry,  the  plaintiff  was  in 
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the  actual  possession  of  the  premises,  and  he  must 
prove  this  averment  on  the  trial.^  So  a  complaint  which 
merely  charged  that  the  defendant  entered  upon  the 
premises  in  controversy  "with  force  and  violence,'*  and 
that  he  had  "with  force  detained  the  same,"  was  held 
to  be  fatally  defective  In  omitting  to  charge  that  such 
entry  and  detention  were  unlawful*  If  the  complaint 
charges  a  forcible  entry  with  a  multitude  of  people,  and 
a  forcible  and  unlawful  detainer,  the  forcible  entry  is 
the  gist  of  the  action."  Where  the  complaint  avers  that 
the  defendant  unlawfully  entered  upon  the  demanded 
premises,  and  the  answer  denies  that  he  entered  un- 
lawfully, it  admits  the  entry  and  raises  an  issue  only 
upon  the  question  of  its  lawfulness.^*^  In  an  action  of 
forcible  entry  and  detainer  before  a  justice  of  the  peace, 
if  the  petition  does  not  set  up  title  in  the  plaintiff,  au 
answer  denying  the  plaintiff's  title  and  averring  title 
in  the  defendant  is  not  responsive  to  the  petition,  and 
does  not  raise  an  issue  involving  the  title  to  the  property 
which  requires  the  removal  of  the  action  to  the  Circuit 
Court." 

1  People  V.  Field,  68  Barb.  270.  And  see  Wood  v.  Phillips.  43 
N.  Y.  152.  But  see  Silvey  v.  Bumner,  61  Mo  253 ;  Canavan  v  Gray,G4 
Cal.  5. 

2  People  V  Field,  58  Barb.  270.  And  see  Grant  v.  Marshall,  12  Neb. 
488  ,  Jarvis  v  Hamilton.  16  Wis.  574. 

3  Grant  v.  Marshall.  12  Neb.  488  ;  Sanchez  v.  Luna,  1  New  Mexico, 
238. 

4  Sanchez  v.  Luna,  1  New  Mexico,  238. 

5  Hernandez  i*  Simon,  4  Cal.  182. 

9   More  V    Del  Valle,  28  Cal.  ITO.    And  see  Boxley  v.  Collins,  4 
Blackf .  320. 

V  Cummms  t  Scott.  23  Cal  526.  Compare  Baker  v.  Dixon,  62  CaL 
19:  Mlnturn  v  Burr,  16  Cal.  107;  More  v.  Del  Valle.  28  Cal.  170.  A 
complaint  in  an  action  under  the  Minnesota  statute  (Gen.  Stats. 
1878,  ch.  84,  \  11)  need  not  state  that  the  plalntilf  is  the  owner,  or 
that  he  is  entitled  to  the  possession  of  the  demised  premises,  if  it 
shows  a  leasing  by  Inm  to  the  defendant,  and  an  entry  and  possessioa 
by.the  latter  under  such  leasing :  £ngels  v.  Mitchell,  30  Minn.  122. 

8  Blaco  V  Haller,  9  Neb.  149. 

9  McMinn  v.  Bliss,  81  Cal.  122.  See  Thompson  v  Smith,  28  Cal. 
682 ;  Preston  v.  Kehoe.  15  CaL  SUb 
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10  Leroux  ?;.  Murdock,51  Cal.  541.  In  rm  action  hy  a  landlord 
against  a  tenant  for  aniawful  detainer,  the  defendant  set  up  a  counter- 
claim for  damages  resulting  from  the  dilapidated  condition  of  the 
leased  premises,  and  it  was  heid  that  a  demurrer  to  the  counter- 
claim was  properly  sustained ;  Van  Every  v.  Ogg,  69  Cal.  663.  And 
see  Kelly  v.  Teaguo,  63  Cal.  63. 

11  Jordon  v.  Walker,  50  Iowa,  686.  No  question  of  title  is  in  general 
admissible  in  an  action  of  forcible  entry  and  detainer.  It  merely 
devolves  upon  the  plalntiif  to  show  that  he  was  lawfully  possessed 
of  the  premises,  and  that  the  defendant  unlawfully  entered  into  and 
detained  the  same :  See  Mitchell  v.  Davis,  23  Cal.  381 ;  Georges  v. 
Hufschmidt,  44  Mo.  179;  Pinuey  v.  Fridley,  9  Minn.  34;  Hunt  v. 
Wilson,  14  Mon.  B.  36.  The  denial  in  such  action,  that  the  plaintiff 
owned  the  buildiugs  on  the  premises  in  <>ontroversy,  does  not  raise 
an  issue  which  can  be  tried  in  that  action :  Warburton  v.  Doble,  88 
Cal.  619.  In  California,  where  the  owner  of  real  property  having  the 
right  to  possession  malces  a  forcible  entry,  the  person  in  the  wrong- 
ful possession  cannot  maintain  an  action  of  trespass,  the  remedy  pro- 
vided by  statute  for  a  forcible  entry  being  exclusive;  Canavan  v. 
Gray,  64  Cal.  6. 

§  147.  Fraud — Complaint.  —  It  is  a  well-established 
general  rule,  that  in  pleading  fraud  the  facts  constitut- 
ing the  fraud  must  be  specifically  set  fortli.^  Epithet 
will  not  answer  the  place  of  fact/*^  and  a  mere  allegation 
that  the  acts  complained  of  were  fraudulently  done  is 
not  sufficient.''  Fraud  is  found  only  when  the  facts 
make  it  apparent.*  The  plaintiff  is  not,  however, 
required  to  allege  in  detail  all  the  minute  facts  consti- 
tuting the  alleged  fraud  ;^  the  ultimate  fact  and  not 
the  evidence  should  bo  pleaded."  So  the  rule  that  fraud 
must  be  directly  alleged  in  the  pleading  is  held  not  to 
apply  to  a  case  agreed  where  all  the  facts  are  stated, 
and  the  matters  of  law  or  legal  inference  are  left  to  the 
court. ^  And  it  is  held,  that  a  fraud  claimed  to  have  been 
committed  in  one  of  two  difterent  ways  may  be  alleged 
in  the  alternative  as  having  been  committed  in  one  or 
the  other  of  the  ways  named,  where  it  is  unknown  to 
the  party  pleading  in  which  of  the  ways  the  fraud  was 
committed,  and  where,  in  either  event,  the  facts  pleaded 
would  constitute  a  fraud.*  In  pleading  fraud,  the  com- 
plaint must  show  not  only  what  the  fraud  was  by  which 
the  plaintiflF  has  been  injured,  but  also  its  connection 
with  the  alleged  damage,  so  that  it  may  appear  judicially 
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to  the  court  that  the  fraud  and  the  damage  sustain  to 
each  olher  the  relation  of  cause  and  effect,  or,  at  least, 
that  the  one  might  have  resulted  directly  from  the 
other.* 

1  Hardy  r.  Brier,  91  Ind.  91 ;  Clark  v.  Dayton,  6  Neb.  1P2 ;  Clod- 
lelter  v.  Hulett,  72  IikK  137  ;  Pry  v.  Day, Wind.  'MS  ;  WlUiama  v.  First 
Presbyterian  Soc.  1  Ohio  St.  •17a. 

2  Hardy  v.  Brier,  91  Ind.  91. 

S  McGIndley  v.  Newton,  75  Mo.  115  ;  Smith  r.  Sims,  77  Mo.  209  ; 
Capuro  V.  Builders'  Ins.  Co.  88  Cal.  123 ;  Lawrence  v.  Fox  well,  17 
Jones  &  S.  273. 

4  Rosmussen  v.  MeKnIght,  S  Utah,  815. 

5  Rasmussen  v.  McKnlght,^  Utah^  316 ;  Cowcn  r.  Toole,  31  Iowa, 
613;  Cummings  t*.  Thompson,  18  Minn.  246;  Fox  r.  Webster,  46  Mo. 

181. 

6  Cowen  r.  Toole,  31  Iowa,  513 ;  Singleton  t'.  Scott,  11  Iowa,  589. 

7  McRac  V.  Battle,  69  N.  C.  96. 

8  Rasmussen  v.  McKnIght,  3  Utah,  315. 

9  Byard  r.  Holmes,  34  N.  J.  L.  296.  And  see  Btsh  r.  Van  Cannon, 
94  Ind.  2H3;  Bremond  v.  McLean,  45  Tex.  10.  In  a  suit  by  husband 
and  wife  for  fraud  upon  the  wife,  affecting  her  separate  property.  It 
is  not  necessary  to  aver  that  the  husband  was  decelvea:  Roller  v. 
Blair,  96  Ind.  203. 

§  148.  Fraud — Answer. — Fraud  must  be  specially 
pleaded  in  an  answer  as  well  as  in  a  complaint.*  The 
circumstances  constituting  fraud  must  be  set  up.'' 
Thus,  an  answer  seeking  to  avoid  a  contract,  by  reason 
of  fraudulent  representations  of  the  plaintiff  in  procur- 
ing it,  must  state  in  what  the  representations  consisted, 
and  they  must  be  of  matter  of  fact  of  which  the  defend- 
ant was  ignorant,  and  not  of  law.'  So  it  must  bo  alleged 
that  the  defendant  was  misled,  or  that  his  belief  in  the 
truth  of  the  false  representations,  or  other  fraud, 
induced  him  to  enter  into  the  contract,^  and  that  the 
false  representations  were  made  with  intent  to  defraud.^ 
In  an  action  on  a  note,  an  answer  that  it  was  obtained 
by  fraud,  not  stating  facts,  is  held  to  be  frivolous.' 
Where  the  petition,  in  an  action  against  the  principal 
lor  a  fraud  committed  by  his  agent,  properly  states  the 
cause  of  action,  and  avers  that  the  fraud  was  not  discov- 


275  PJLEADINa  IN  PABTICUUkR  CASES.  |  149 

ered  until  within  fonr  years  before  the  suit  was  begun, 
an  answer  charging  that  the  cause  of  action  did  not 
accrue  w^ithin  four  years  before  suit,  because  the  fraud 
was  not  committed  within  said  time,  is  held  to  be  insuffi- 
cient J  So  if  an  answer  contains  only  a  general  allega- 
tion of  fraud,  and  the  trial  of  the  issue  of  fraud  thus 
presented  proceeds  to  its  conclusion  without  objection 
by  the  plaintiff  as  to  its  sufficiency,  or  objection  to  evi- 
dence, on  that  ground,  offered  by  the  defendant  in  sup- 
port <^  the  issue  of  fraud,  under  these  circumstances  an 
objection  to  the  answer,  that  it  does  not  contain  a  state- 
ment of  the  particular  facts  and  circumstances  constitut- 
ing the  alleged  fraud,  comes  too  late,  and  will  not  be 
considered  on  appeal." 

1  Tucker  v.  Parks,  7  Colo.  82. 

2  Olfford  1).  CarvlU,  29  Cal.  589 ;  People  t'.  San  Francisco,  27  Cal. 
656  ;  First  Nat.  Bank  v.  How,  1  Hont.  d(H  ;  Wilder  v.  De  Cou,  18  Minn. 
47a 

3  People  V.  San  Francisco,  27  Cal.  6fi6. 

4  Saxton  r.  Dodge,  57  Barb.  84 ;  Van  De  Sande  v.  Hall,  13  How.  Pr. 
458  ;  Blmmons  v  Kayser,  11  Jones  A  S.  131. 

5  Stafford  Pavement  Co.  ti.  Monhelmer,  9  Jones  A  S.  184  ;  Dubois 
V,  Hermance,56  N.  Y.  673;  LeHer  v  Field,  S2  N.  V.  6:21 ;  Hilseu  v. 
Libby,  12  Jones  <&  ti.  12. 

6  McMnrray  v.  Oifford,  6  How.  Pr.  14.  Bee  Shook  i>.  Singer  Manuf. 
Co.  61  Ind.  520. 

7  Maple  v.  Railroad  Co.  40  Ohio  St.  313. 

8  King  V  Davis,  M  Cal.  100. 

J  149.  Fraudulent  eonveyanoM.— In  an  action  to  set 
aside  a  conveyance  of  land  upon  the  ground  of  fraud, 
the  complaint  must  aver  the  delivery  of  the  deed 
claimed  to  be  fraudulent.^  In  stating  a  cause  of  action 
for  relief  against  conveyances  in  fraud  of  creditors,  it  is 
necessary  to  allege  that  the  conveyance  was  made  with 
the  intent  either  to  hinder,  delay,  or  to  defraud  the 
plaintiff.^  So  a  conveyance  cannot  be  impeached  for 
fraud  as  against  creditors,  if  the  debtor  retains  ample 
property  in  his  own   name,  subject  to  execution,  to 
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satisfy  all  his  debts ;'  therefore,  in  a  suit  by  creditors 
to  set  aside  a  conveyance  as  fraudulent,  an  avemi*ent 
that  there  is  no  other  property  out  of  which  to  make 
the  claim  by  execution  is  generally  held  to  be  neces- 
sary.^   It  is  enough,  however,  to  allege  that  at  the  date 
of  the  conveyance  the  debtor  did  not  have  enou^li 
property  left,  subject  to  execution,  to  pay  all  his  debts, 
and  the  complaint  need  not  aver  that  he  had  no  prop> 
erty  subject  to  execution  when  the  suit  was  begun.* 
So  it  is  held  to  be  sufficient  in  a  complaint  in  a  suit  lyy 
a  judgment  creditor  to  reach  property  alleged  to  have 
been  conveyed  in  fraud  of  his  rights,  to  state  that  an 
execution  had  been  issued  upon  his  judgment,  and 
"duly   returned    unsatistied,"   without    alleging    the 
debtor's  insolvency,  or  that  he  had  no  other  property 
cut  of  which  the  judgment  could  be  made.*    If  the 
complaint  or  petition  shows  on  its  face  that  the  convey- 
ance was  made  more  than  four  yesurs  (the  period  of 
limitation)  before  the  action  was  brought,  it  must  con- 
tain an  averment  that  the  fraud  was    not  discovered 
until  within  that  period  ; '  otherwise,  the  defendant  may 
demur  on  the  ground  tiiat  it  does  not  state  facts  suf- 
ficient  to   constitute   a   cause  of  action.^    Under  the 
practice  in  most  of  the  States,  the  creditor  must  first 
have  reduced  his  claim  to  a  judgment,  and  this  should 
be  averred  J®  but  in  Ohio,  this  is  not  required.*®    In 
ejectment  to  recover  a  town  lot,  the  defendant  answered 
alleging  that  he  voluntarily  executed  and  delivered  the 
deed,  upon  which  the  plaintiff  relies,  without  consid- 
eration, for  the  sole  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors ;  that  the  plaintifif  accepted 
the  deed  with  full  knowledge  of  the  facts,  and  agreed, 
upon  demand  and  without  consideration,  to  reconvey 
the  property  to  the  defendant :  that  the  defendant  did 
not  surrender  the  possession,  and  that  the  plaintiif  has 
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never  been  in  the  possession  thereof ;  and  it  was  held 
that  the  averments  in  the  answer,  setting  up  the  fraud, 
did  not  constitute  any  defense  to  the  action,  and  that  the 
plaintiif' 8  demurrer  to  the  answer  was  properly  sus- 
tained.^1 

1  Doerfler  V.  Schmidt,  Al  CaL  265. 

2  Morgan  v.  Bogne,  7  Neb.  429.  And  see  Newman  v.  Cordell,  48 
Barb.  448 ;  Evans  v.  Lewis,  30  Ohio  St.  ll. 

3  Hogran  v.  Boblnson.lM  Ind.  138  ;  Pennington  v.  Flock,  93  Ind. 
878 ;  £m«ry  v.  Yount,  7  Colo.  107. 

4  Price  V.  Sanders,  60  Ind.  810 ;  Whltesel  v.  HIney,  82  Ind.  les ; 
Emery  v.  Yount,  7  Ck)lo.  107  :  Moore  v.  Lampton,  80  Ind.  :»l ;  Noble 
V.  Hlnes,  72  Ind.  12.  Bat  this  is  not  required  in  Ohio:  Oormley  r. 
Potter,  29  Ohio  St.  697 ;  Westerman  v.  Westerman,  25  Ohio  St.  500. 
And  see  Hounds  v.  Green,  29  Minn.  130. 

5  Jen  nings  v.  Howard,  80  Ind.  214.  See  McPh6rak>n  v.  EIngsbaker, 
22  Kan.  frW. 

6  Page  V.  Qrant,  9  Oreg.  118.    See  Loving  v.  Pairo,  10  Iowa,  232. 

7  Combs  1'.  Watson,  2  Cln.  Rep.  523 ;  82  Ohio  St  228.  And  see 
Gates  V.  Andrews,  87  N.  Y.  657. 

8  Combs  V.  Watson,  2  Cln.  fiep.  523  ;  82  Ohio  St.  228. 

9  Gorton  v.  Massey,  12  Minn.  145  ;  Rounds  v.  Green,  29  Minn.  139 ; 
McCartney  v.  Bostwick,  31  Barb.  3D0 ;  Phelps  v.  Jackson,  27  Ark.  685 ; 
Kent  V.  Curtis,  4  Mo.  App.  121. 

10  Combs  v.  Watson,  2  Cln.  Rep.  623  ;  32  Ohio  St.  228. 

11  Peterson  v.  Brown,  17  Nev.  172..  A  conveyance  by  a  debtor  of 
bis  homestead  is  not  fraudulent  as  to  creditors :  Pike  t*.  Miles,  23 
Wis.  164 :  and  m  an  action  to  set  aside  such  conveyance,  the  fact  that 
the  property  was  the  debtor's  homestead  may  be  shown  under  a 
general  denial :  Hibben  v.  Soyer,  33  Wis.  319.  And  the  defense  is 
available  to  the  grantee  without  having  been  set  up  by  the  debtor 
himself :  Uibben  v.  Soyer.  83  Wis.  319.  In  a  suit  to  set  aside  a  fraud- 
ulent conveyance,  the  defendants  cannot  set  up  as  a  defense  fraud 
upon  creditors  who  are  strangers  to  the  record:  Steadman  v. 
Hayes,  80  Mo.  810. 

i  100.  Goods  lold  and  deUveired.— In  a  complaint  for 
goods  sold  and  deliyered,  the  ordinary  form  of  a  count 
in  indebitatus  assumpsit  is  sufficient  under  the  Code 
system  of  pleading.^  Thus,  a  complaint  for  goods  sold, 
which  avers  that  the  defendant  is  indebted  to  the  plaint- 
iff in  a  certain  sum  for  goods  sold  and  delivered  to  him 
at  his  request,  and  that  the  defendant  has  not  paid  for 
the  same,  states  a  good  cause  of  action.*  The  promise 
to  pay,  alleged  in  the  common  ooiudt  in  aanunpsit,  was 
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a  mere  oonclusion  of  law  from  the  facto  stated,  and  need 
not  be  averred  under  Code  pleading,  which  requii^s 
only  tha  fAots  to  be  stated.'    But  a  complaint  wliioh.  al- 
leges an  indebtedness  and  sets  forth  an  accoont,  but 
does  not  allege  the  sale  or  delivery  of  the  articles  to  the 
defendant,  nor  show  in  what  place  or  in  what  manner 
the  indebtedness  accrued,  whether  on  account  of  the 
defendant,  or  that  of  another,  is  insufficient.*    If  the 
complaint  in  hoec  verba  sets  forth  the  bill  of  sale,  this 
will  remedy  a  defect  in  the  description  of  the  quantity 
of  the  goods  sold.^    It  is  not  necessary  to  allege  that  the 
demand  has  not  been  paid,  or  that  it  remains  due  and 
unpaid  at  the  time  of  commencing  the  action ;  *  pay- 
ment is  an  affirmative  defense,  and  should  be  alleged 
and  proved  by  the  defendant.^    An  allegation  that  the 
defendant  consented,  agreed,  and  promised  to  bay  la 
not  sufficient  as  an  allegation  of  a  sale,  or  of  an  agree- 
ment for  a  sale.^    In  an  action  to  recover  for  goods  sold 
and  delivered,  the  defendant  may  deny  each  and  every 
allegation  in  the  complaint  contained  on  information 
and  belief.*    But  a  denial  in  form,  *^  any  information 
sufficient  to  form  a  belief  as  to  the  allegations  of  the 
complaint,''  is  held  to  be  insufficient,  and  in  such  oaae 
the  allegations  of  the  complaint  must  be  taken  as  true, 
and   averments  in  the   answer  that  the  goods  were 
bought  by  the  defendant  of  a  stranger,  who  had  been 
paid  therefor,  do  not  constitute  a  defense,  although 
they  might  have  if  the  denial  had  been  in  proper  form, 
namely,  **any  knowledge  or  information  sufficient," 
etc.^0    If  the  complaint  avers  the  sale  and  delivery  to 
the  defendant  of  goods  and  their  value,  an  answer 
which  denies  the  indebtedness  but  does  not  deny  the 
facts,  the  sale  and  delivery,  and  amount  of  goods,  does 
not  raise  an  issue,  as  it  only  denies  the  legal  conclusion 
resulting  from  the  facts.^^ 
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1  Allen  V.  Patterson ,  7  N.  Y.  470 ;  Ma^e  v.  Cast,  49  Cal.  141 ;  Curran 
V.  Curran,  •JO  Ind.  473 ;  Meagher  v.  Morgan,  3  Kan.  3?2 ;  Freeborn  v, 
Glazer,  10  Cal.  337. 

2  Abadle  v.  CarrlUo,  82  Cal.  172  ;  Kerstetter  v.  Baymond,  10  Ind. 
199 ;  Magee  v.  Kast,  4a  CaL  141. 

8  Wllklns  V.  Stedger,  22  Cal.  232 ;  Farron  v.  Sherwood,  17  N.  Y. 
230 ;  Higglns  v.  Oermaine,  1  Mont.  2^)0 ;  Le Vinson  v.  Swartz,  22  Cal.  229. 

4  Mersfaon  v.  RandalL4  Cal.  324.  And  see  Buell  t\  Cory,  80  Cal. 
639,  B41  ;  Keller  v.  Struck,  31  Minn.  440.  A  complaint  for  certain  cattle 
sold  and  delivered  Is  not  sustained  by  evidence  that  such  cattle  were 
delivered  to  the  defendant  to  be  slaughtered  and  the  meat  sold  on 
commission :  Evans  v.  Bailey,  Bup.  Ct.  CaL  4  West  C.  Kep.  427. 

,  5   Cochran  v.  Goodman,  8  Cal.  244. 

6  Salisbury  v.  Stinson,  10  Hun.  242.  And  see  Smith  v.  Holmes,  19 
I?.  Y.  271.  That  It  is  better  to  allege  non-payment :  See  Roberts  v. 
Treadwell.SO  Cal.  520 ;  Downey  v.  Whltteuberger,  60  Ind.  188 ;  Wllklns 
V.  Moore,  20  Kan.  538. 

7  Salisbury  v.  Stinson,  10  Hun,  242. 

8  Buell  v.  Cory,  50  CaL  639, 641. 

9  Blchards  v.  Fnechsel,  5  Civ.  Proc.  R.  430.  And  see  Henderson 
V.  Manning,  5  Civ.  Proc.  B.  221. 

10  Hautemann  v.  Gray,  5  Civ.  Proc.  R.  224,  n. 

11  lilgbtner  v.  Menzell,  35  Cal.  452.  And  see  Drake  v.  Cockroft,  1 
Abb.  Pr.  203 ;  10  How.  Pr.  377  ;  Wells  v.  McPike,  21  Cal.  215  ;  Califor- 
nia etc.  Tel.  Co.  v,  Patterson,  1  Nev.  15L 

g  151.  Guaranty.  —  In  an  action  upon  ^  contract  to 
guaranty  the  payment  or  collection  of  a  debt  contracted 
by  another,  it  is  not  necessary  to  aver  in  the  complaint 
that  the  promise  was  made  in  writing ;  *  it  will  be  pre- 
sumed to  have  been  so  made  until  the  contrary  appears 
by  the  answer  or  proof  .^  And  a  parol  guaranty  of  the 
payment  or  collection  of  a  note  or  bill,  transferred  in 
payment  for  property  purchased  or  debt  due  by  the 
guarantor,  is  not  within  the  statute  of  frauds.'  When 
notice  of  the  acceptance  of  an  offer  to  guaranty  is 
requisite,  the  allegation  of  notice  in  the  complaint  in  an 
action  on  such  guaranty  should  be  special,  and  such  as 
will  enable  the  court  to  determine  from  its  statements 
whether  or  not  the  notice  was  given  as  the  law  re- 
quires;* the  general  averment,  "of  all  which  the  de- 
fendant had  notice,"  is  not  sufficient.*  In  an  action  on 
a  contract  of  guaranty  of  prompt  payment,  the  com- 
plaint must  allege  that  the  defendant  has  not  paid  the 
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indebtodness  for  the  recovery  of  which  the  action  is 
brought,  and  an  allegation  that  the  whole  thereof  is  now 
due  is  insufficient.'  In  an  action  upon  a  conditional 
guaranty,  the  plaintiff  must  establish  that  the  condition 
has'happened  which  made  the  defendant  liable.^  In  an 
action  against  an  indorser  of  a  promissory  note,  an  alle- 
gation in  the  complaint  that  the  plaintiff  used  due  dili- 
gence in  the  prosecution  of  a  suit  against  the  maker 
will  not  admit  of  evidence  that  such  suit  would  have 
been  unavailing  because  of  the  insolvency  of  the  maker .^ 

1  Wakefield  v.  Greenhood,  29  Cal.  687 ;  Walsh  v.  Kattepbnrgh,  8 
Minn.  127  :  Taylor  v.  Patterson,  5  preg.  121 ;  Brannan  v.  Ford,  46  OaL 
7 ;  Vint  Nat.  Bank  v.  Kinner,  1  Utah,  100. 

2  Wentworth  v.  Wentworth,  2  Minn.  277 ;  Walsh  v.  Kattenburgh, 
8  Minn.  127. 

3  Lessee  r.  WllUams,  6  Lana.  22S  ;  Cardell  v.  McNeil,  21  N.  Y.  338. 

4  Bteadman  r.  Guthrie,  4  Met.  (Ky.)  147.  See  as  to  notice  of  ac- 
ceptance :  Taylor  r.  Wetmore,  10  Ohio,  4u0 ;  Powers  v.  Bumcratz,  12 
Ohio  St.  273 ;  Cal.  Civ.  Code,  ?  2795. 

5  Steadman  v.  Guthrie,  4  Met  (Ky.)  147. 

6  Roberts  t<.  Treadwell.  SO  CaU  £20. 

7  Cereghlno  v.  nammer,  00  CaL  28S. 

8  Woolsey  v.  Williams,  34  Iowa,  413.  See  Craig  v.  Parkis,  40  N.  Y. 
18L 

^  152.  Hoflbaiid  and  wife. — Under  the  statutes  regu- 
lating the  rights  of  married  women  which  have  been 
enacted  in  the  several  States,  a  wife  may  sue  and  be 
sued  in  all  matters  relating  to  her  separate  estate  in  the 
same  manner  as  a  /emme  aole,^  And  it  is  further  pro- 
vided in  New  York,  that  it  is  not  necessary  or  proper 
to  join  her  husband  with  her  as  a  party  in  any  action 
or  special  proceeding  affecting  her  separate  property  .• 
But  generally  the  statute  is  permissive,  and  she  may  or 
mav  not  sue  alone  at  her  election  ;  *  and  the  husband 
may  unite  with  his  wife  in  a  suit  concerning  her  sepa- 
rate prox>erty,  and  no  averment  of  his  interest  other 
than  the  marital  relation  is  necessary  in  the  complaint.* 
Since  the  fact  of  coverture  has  ceased  to  have  any  rela- 
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lion  to  the  technical  right  of  a  married  woman  to  main- 
tain an  action  in  respect  to  her  separate  property,  the 
allegation  of  coverture  in  the  complaint  is  no  longer 
necessary .3  Under  a  statute  giving  to  a  married 
woman,  as  though  she  were  sole,  the  right  to  maintain 
an  action  for  any  injury  to  her  person  or  character,  and 
taking  from  the  husband  all  right  to  or  control  over 
such  action,  and  all  right  to  or  interest  in  any  judgment 
recovered  therein,  a  cause  of  action  for  an  injury  to  the 
person  or  character  of  a  married  woman  cannot  be 
united  in  the  same  complaint  with  a  cause  of  action  for 
the  husband's  loss  of  services  and  expenses  in  conse- 
quence of  such  injury,  although  the  action  is  brought 
in  the  name  of  both  husband  and  wife.^  An  allegation 
in  a  complaint,  that  a  note  and  mortgage  are  the  prop- 
erty of  the  wife  ^Mn  her  solo  right  and  possession,*' 
sufficiently  states  that  the  same  are  the  separate  prop- 
erty of  the  wife  J  Where  a  married  woman  has  given 
a  promissory  note,  it  is  held  that  the  plaintiff  may 
declare  upon  it  generally  ;S  the  complaint  need  not 
allege  that  the  debt  was  for  her  separate  estate,  nor 
demand  a  judgment  to  charge  such  estate.^  If  she 
defends,  she  must  not  only  plead  coverture,  but  that 
the  note  was  not  given  in  any  business  she  carried  on,i<* 
But  it  was  held  that  where  a  complaint  upon  a  bond 
shows  it  to  be  the  obligation  of  a  married  woman,  it  is 
essential  to  allege  that  it  was  given  for  some  purpose, 
which  would  make  it  binding  upon  her ; "  it  is,  prima 
facie f  a  nullity,  and  without  such  averments  the  com- 
plaint does  not  state  a  cause  of  actionJ'  A  complaint 
in  an  action  upon  the  contract  of  a  married  woman, 
which  alleges  that  certain  personal  property  sold  was 
for  the  use  and  benefit  and  at  the  special  request  of  the 
wife,  and  was  used  in  and  about  her  premises,  suffi- 
ciently alleges  that  the  contract  was  in  reference  to  her 
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separate  property."  A  oomplaint  in  an  action  to  recover 
a  debt  from  a  married  woman,  which  charges  that  she 
is  a  sole  trader  under  the  statute,  is  sufficient,  without 
any  averment  of  facts  showing  that  the  debt  was  con- 
tracted in  the  particular  business  which  she  had 
declared  her  intention  to  carry  on.^*  In  an  action 
against  the  husband  for  goods  furnished  to  the  wife,  the 
complaint  must  allege  tliat  the  goods  were  sold  and 
delivered  to  the  husband.^*  If  a  married  woman  sues 
alone,  and  her  disability  does  not  appear  upon  the  face 
of.  the  complaint,  the  defendant  should  set  up  the 
coverture  in  his  answer,  if  he  intends  to  avail  himself 
of  it  as  a  defense ;  ^^  and  if  he  merely  denies  each  and 
every  allegation  in  the  complaint,  he  waives  whatever 
advantage  he  might  have  had  by  pleading  the 
coverture." 

1  See  CaL  Cotle  Civ.  Proc.  i  370 ;  Ohio  Rev.  Stats.  J  4996 ;  Cuni- 
mlng'8  App.  11  Pa.  St.  275  ;  Sheldle  v.  Weishlee,  16  Pa.  St.  134  ;  Fltx- 
simons  t'.  Karringrton,  1  Civ.  Proc.  R.  360 ;  Brelmau  v.  Paasch,  7  Abb. 
N.  C.  249 ;  Emersou  v.  Clayton,  32  111.  493 ;  Beavers  v.  Baucum,  33 
Ark.  722. 

2  N.  Y.  Code  Civ.  Proc.  ?  450.  And  see  Ackley  v.  Tarbox,  31  N.  Y. 
564 ;  Draper  v.  Stouvenel,  35  N.  Y.  507  ;  Rawson  v.  R.  R.  Co.  2  Abb. 
Pr.  N.  S.  220 ;  Fitzgerald  v.  Quann,  62  How.  Pr.  :«1. 

8  See  Van  Maren  v.  Johnson,  15  Cal.  310  ;  Corcoran  ♦•.  Doll,  32  Cal. 
8*2 ;  Kennedy  v.  Williams,  11  Minn.  314  ;  GUleu  v.  Kimball,  iA  Ohio  St. 
352 ;  Gee  v.  Lewis,  20  lud.  149. 

4    Boiler  V.  Blair,  96  Ind.  203. 

6   Peters  v.  Fowler,  41  Barb.  467. 

6  Shanahan  v.  City  of  Madison,  67  Wis.  276.  And  see  Schiffer  v. 
Eau  Claire,  51  W^is.  392 ;  Pier  v.  Fond  du  Lac,  53  Wis.  432 ;  Ackley  r. 
Tarbox,  31 N.  Y.  564. 

7  Kennedy  v.  Williams,  11  Minn.  314. 

8  Ferris  v.  Holmes,  8  Daly,  217.  And  see  Patton  r.  Kinsman,  17 
Iowa,  428  ;  Metropolitan  Bank  v.  Taylor,  62  Mo.  338  ;  Avery  v.  Van- 
sickle,  35  Ohio  St.  270 ;  Deerliig  v.  Boyle,  8  Kan.  525  ;  Harris  v.  Wilson, 
40OhioSt.300. 

9  Smith  V.  Dunning,  61  N.  Y.  249  ;  Hler  v.  Staples,  51  N.  Y.  136 ; 
Frecking  v.  RoUand,  5ii  N.  Y.  422  ;  Brand  v.  Hammond,  65  How.  Pr. 
264.  But  see  Jeuz  v.  Gugel,  26  Ohio  St.  527  ;  Still  well  v.  Adams,  29 
Ark.  »16. 

10  Ferris  r.  Holmes,  8  Daly,  217  ;  Brand  v.  Hammond,  65  How.  Pr. 
264 ;  Smith  t'.  Dunning,  61  N.  Y.  249.  And  see  White  v.  Adams,  52 
Cal.  435;  Downing  v.  O'Brien,  67  Barb.  582;  Caldwell  v.  Brown,  43 

Tex.  210. 
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11  Broome  v.  Taylor,  76  N.  Y.  fiW. 

12  Broome  v.  Taylor,  7G  N.  Y.  584. 

13  Musser  v,  Hobart,  14  Iowa,  248.  See  Coster  v.  Isaacs,  16  Abb.  Pr. 
828. 

14  Melcher  v.  Kuhland,  22  CoL  522.  See  Ooaldlng  v.  Davidson,  26 
K.  Y.  604. 

15  Jacobs  V,  Scott,  53  CaL  74. 

16  Dillaye  v.  Parks,  31  Barb.  132. 

17  DlUaye  v.  Parks,  31  Barb.  132.  And  see  Caldwell  v.  Brown,  43 
Tex.  216  ;  work  v.  Cowhlck,  81  111.  317.  A  note  executed  to  a  femme 
9ole  wbo  marries  before  its  maturity,  and,  qualifying  as  administra- 
trix after  he^  marriage,  Inventoried  the  note  as  assets  of  the  estate 
of  a  former  husband,  is  subject  to  the  law  of  limitation,  which  cannot 
be  defeated  by  setting  up  coverture :  Taylor  v.  Bland,  60  Tex.  29. 

§  153.    Ii^imotion. — To  warrant  the  court  in  granting 
an  injunction,  it  must  appear  from  the  facts  stated  in 
the  complaint  that  the  plaintiflf  will  suffer  irreparable 
injury  unless  the  defendant  be  en  joined. ^     A  mere 
allegation  that  the  plaintiff  will  be  irreparably  injured 
is  a  conclusion  of  law,  and  insufficient.'    It  is  not,  how- 
ever, necessary  that  the  complaint  should  set  forth  all 
the  minute  circumstances  which  may  be  proved  to 
establish  its  general  allegations.'     Where  the  injury 
complained  of  is  one  arising  from  the  right  of  property 
in  the  soil,  such  as  continued  trespasses,  amounting  to 
a  nuisance,  or  threatened  irreparable  injury,  the  plaint- 
iff should  set  up  his  title  in  terms  clearly  showing  his 
o-vNTiership.*    But  if  he  alleges  himself  to  be  the  owner 
of  the  premises  in  fee  simple  by  purchase,  and  to  be  in 
possession,  it  is  sufficient.*    In  a  suit  to  enjoin  a  city 
from  using  a  strip  of  ground  as  a  street,  the  complaint 
must  not  only  show  that  there  has  been  no  grant  or 
condemnation  of  the  land  for  a  street,  but  also  that  there 
has  been  no  implied  dedication.*    Injunction  will  not 
lie  to  prevent  the  wrongful  collection  of  tolls  by  a  turn- 
pike company,  which  merely  demands  the  tolls  without 
hindering  the  passage  of  those  who  do  not  pay ;  ^  and  a 
complaint   to  enjoin  such   company  from  collecting 
tolls,  which  does  not  aver  that  the  plaintiff  was  hindered 
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from  passing  unless  tolls  were  paid,  is  bad  on  de- 
murrer.B  So  a  complaint  to  enjoin  the  prosecution  of  a 
pending  suit  against  the  plaintitf,  which  is  based  oa 
facts  which,  if  true,  constitute  a  good  defense  to  that 
suit,  is  bad  on  demurrer."  To  restrain  the  collection  of 
taxes,  exactness  and  particularity  must  be  observed  in 
stating  the  grounds  for  the  equitable  relief  sought,  and 
the  injunction  should  not  be  granted  when,  from  the 
averments  in  the  complaint  or  petition,  it  remains 
doubtful  whether  all  the  taxes  sought  to  be  enjbined 
are  illegal.^*'  A  complaint  alleging  that  the  supervisors 
of  a  county,  in  pursuance  of  a  fraudulent  and  collusive 
agreement  with  the  purchaser,  have  made  sales,  and 
are  about  to  make  other  sales,  of  tax  certificates  belong- 
ing to  the  county  for  less  than  their  value,  and  that  the 
burden  of  taxation  will  thereby  be  increased,  states  a 
cause  of  action  in  favor  of  a  tax-payer,  suing  on  behalf 
of  himself  and  other  tax-payers,  to  restrain  further 
sales.^*  As  a  general  rule.  If  the  petition  contains  no 
allegations  of  fraud,  an  injunction  will  be  dissolved 
upon  the  filing  of  an  answer  denying  fully  and  ex- 
plicitly the  equities  alleged  in  the  petition.*^  The 
denial  of  an  application  for  injunction,  on  account  of  the 
want  of  a  material  averment  and  sufficient  evidence,  is 
no  obstacle  to  granting  a  second  similar  application 
sufficient  in  form  and  supported  by  evidenoeJ' 

1  Leltham  v.  Cusick,  1  Utah,  242  ;  Waldron  v.  Marsh,  5  Cal.  119 ; 
Branch  v.  Supervisors,  13  CaJ.  190 ;  Van  Wert  v.  Webster,  81  Ohio  8t. 
420;  Battle  v.  Stevens,  82  Qa.  26;  Mechanics'  Foandry  v.  Ryall,62 
Cal.  416.  See  Turner  v.  Stewart,  78  Mo.  480 ;  McPike  v.  West,  71  Mo. 
199. 

2  City  of  Portland  v.  Baker,  8  Oreg.  856 ;  Carlisle  v.  Stevenson,  3 
Md.  Ch.  489. 

3  St  Louis  V.  Knapp  Company,  104  U.  S.  658. 

4  Sullivan  v.  Moreno,  19  Fla.  200.    See  Heagy  v.  Black,  90  IndL  534. 

5  Vanwlnkle  v.  Curtis,  8  X.  J.  Eq.  422. 

6  Faust  V.  City  of  Huntington,  91  Ind.  493. 

7  Sldener  v.  Haw  Creek  Tarnp.  Co.  91  Ind.  IWL 
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8  Sidener  v.  Haw  Creek  Tump.  Cot  91  Ind.  188. 

9  Palmer  v.  Hayes,  03  Ind.  199. 

10  Blanc  v.  Meyer.  69  Tex.  89.  See  Babcock  v.  Fond  du  Lac,  68 
Vns.  230 ,  Town  of  Cicero  v.  Williamson,  91  Ind.  541. 

11  Willard  v.  Comstock.  68  Wis.  565.  Bee  Boe  v.  Lincoln  Co.  56 
Wis.  68 ;  Lyncb  v  Kallroad  Co.  57  Wis.  430.  In  a  suit  to  enjoin  the 
collection  of  a  township  tax  levied  for  an  appropriation  to  a  railroad 
company  to  aid  in  the  construction  of  its  road,  it  is  Kood  pleading  to 
state  in  a  single  paragraph  of  complaint  all  the  facts  leading  to  and 
resaltinflr  iu  the  levy  of  the  tax,  and  then  to  set  forth  in  the  same 
paragraph,  but  In  separately  numbered  clauses  or  specifications, 
each  several  ground  of  objection  to  the  validity  of  the  tax,  and  the 
snfilciency  of^each  clause  or  specification  may  be  tested  by  a  de- 
murrer for  the  want  of  facts  •  Scott  v.  Haiisheer,  M  Ind.  1 ;  Mustard 
V.  Hoppess,  69  Ind  324     And  see  Sheets  t  Longlois,  69  Ind.  491. 

12  Carrothers  v.  Newton  Mineral  Spring  Co  61  Iowa,  681.  See 
Sinnett  v  Moles,  38  Iowa,  25.  A  party  desiring  to  procure  the 
dissolution  of  an  injunction  on  the  ground  of  having  denied  the 
equities  of  the  complaint,  must  controvert  directly  every  material 
aUegatiou  of  such  complaint  *  Oro  Fino  Min.  Co  v.  Cullen,  1  Idaho,  113. 

13  Halcombe  v.  Commissioners  etc.  89  N.  C.  346L  And  see  Jones  v. 
Thome,  80  N.  C.  72. 

g  IM.  Innkeeper. — The  obligation  resting  upon  an 
innkeeper  to  keep  bis  guest  safe  is  one  imposed  by 
law  and  not  growing  out  of  contract^  and  for  a  violation 
of  it  the  action  is  an  action  on  the  case  foi  the  injury 
sustained,  and  not  an  action  for  breach  of  contract ;  ^ 
and  allusions  in  the  complaint  to  the  formal  contract 
between  the  plaintiff  and  the  proprietor  of  the  hotel 
cannot  change  the  true  character  of  the  action.'  By 
the  common  law,  an  innkeeper  is  bound  to  take  un- 
common care  of  the  goods,  money,  and  baggage  of  his 
guests;'  and  in  an  action  against  innkeepers,  it  is  a 
sufficient  allegation  in  the  complaint  to  state  that  the 
plaintiff  as  a  guest  was  entertained  by  the  defendants 
as  innkeepers,  to  hold  them  to  liability  as  such  for  a  loss 
of  goods.^  Merely  fixing  the  price  to  be  paid  does  not 
make  the  person  a  boarder  rather  than  a  guest.^  In  an 
action  to  recover  for  the  loss  of  goods  by  an  innkeeper, 
demand  before  action  need  not  be  averred,  nor  is  it 
necessary  to  aver  negligence.^  To  enforce  an  alleged 
lien  on  the  baggage,  etc.,  of  a  guest,  for  charges  for 
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lodging,  etc.,  the  plaintiff  must  allege  in  his  complaint 
that  he  is  an  innkeeper,  and  the  allegation  that  he  '*  is 
landlord  and  proprietor  of  the  house'*  is  insufl&cient  J 

1  Stanley  v.  Bircher,  78  Mo.  245. 

2  Stanley  v.  Blrcher,  78  Mo.  245,  247. 

3  Batierson  v.  Vogel,  8  Mo.  App.  24  ;  Lusk  v.  Belote,22  Minn.  468  ; 
Stanley  v.  Blrcher,  78  Mo.  245  ;  Vance  v.  Throckmorton,  6  Bush,  4i  ; 
Lanier  v.  Youugblood,  73  Ala.  587. 

4  Prescott  V.  Bruce,  2  Cln.  Rep.  58.  And  see  Peet  v.  McGra^v, 
25  Wend.  653. 

6  Hancock  v.  Band,  17  Hun,  279 :  94  N.  Y.  1 ;  46  Am.  Rep.  112.  And 
see  Norcross  v.  Norcross,  53  Mo.  169  :  Plnkerton  v.  Woodward,  33  Cal. 
5^7  ;  Pollock  V.  Laudis,  36  Iowa,  651 :  Mowers  v.  Fethers,  61  N.  Y.  34  ; 
19  Am.  Rep  244. 

6  Wlllard  t).  Reinhardt,  2  Smith,  E.  D.  148  ;  McDonald  v.  Edger- 
ton.SBarb.  560.  As  to  the  averment  of  negligence  under  a  statate 
limiting  the  innkeeper's  liabUity:  See  Elcox  v.  Hill,  98  U.  S.  218  ; 
Fuller  V.  Coats,  18  Ohio  St.  343. 

7  Southwood  V.  Myers,  3  Bush,  681. 

§  155.  Insurance — Rre.  —  A  policy  of  fire  insurance 
is  void  unless  the  party  insured  has  at  the  time  an 
insurable  interest  in  the  property  insured.*  And  a  com- 
plaint in  an  action  on  the  policy  must  contain  an  aver- 
ment of  such  an  interest  in  order  to  state  a  cause  of 
action.^  The  complaint  should  allege  distinctly  an  in- 
surable interest  at  the  time  of  insuring,  and  alsa  at  the 
time  of  the  loss ; '  though  it  was  held  that  an  averment 
of  an  insurable  interest  at  the  time  of  effecting  the  in- 
surance is  sufficient,  as  the  legal  presumption  is  that 
such  interest  continues.*  So  the  character  of  the  inter- 
est need  not  be  specified.^  And  it  was  held  that  an 
allegation  of  insurance  to  the  plaintiff  on  "  his  "  build- 
ing, and  on  "  his  "  water-wheel,  etc.,  sufficiently  shows 
an  insurable  interest.*  As  it  regards  averment  of  los.s, 
it  is  sufficient  if  it  be  averred  that  the  loss  arose  from  a 
peril  insured  against,  and  the  complaint  need  not  aver 
that  the  loss  did  not  accrue  from  one  of  the  excepted 
causes  specified  in  the  policy  ; '  an  averment  that  the 
loss  was  caused  by  fire,  and  not  by  the  falling  of  any 
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building,  is  equivalent  to  an  averment  that  it  was  not 
caused  by  a  fire  which  ensued  from  the  falling  of  a 
building.8  Under  an  xaverment  of  a  total  loss,  a  party 
may  recover  for  a  partial  loss.'  Where  a  compliance 
with  the  conditions  of  a  fire  policy  as  to  notice  and  proof 
of  loss  and  damage  are  precedent  to  a  right  of  recovery, 
it  must  be  alleged  in  the  complaint.*®  If  there  is  noth- 
ing in  the  terms  of  a  policy  requiring  the  truth  of  the 
representations  in  the  application  therefor  to  be  averred 
as  precedent  to  a  right  of  action,  a  good  cause  of  action 
may  be  made  in  a  complaint  founded  on  the  policy, 
without  setting  forth  the  application  and  averring  the 
truth  of  the  representations  therein;"  but  the  fals- 
ity of  such  representations,  where  they  are  such  as 
to  invalidate  the  policy,  may  be  set  up  by  way  of 
defense." 

1  Quarrier  v.  Insurance  Co.  10  W.  Vaj  507, 522 ;  Fowler  v.  Insur- 
ance Co.  26  N.  Y.  422  ;  Freeman  v.  Insurance  Co.  38  Barb  247  ;  14  Abb. 
Pr.  898. 

2  Freeman  v.  Insurance  Co.  38  Barb.  247 ;  14  Abb.  Pr.  398.  See 
Pitney  v.  Insurance  Co.  61  Barb.  335 ;  65  N.  Y.  6. 

3  Quarrier  v.  Insurance  Co.  10  W.  Va.  507  ;  Freeman  v.  Insurance 
Co.  38  Barb.  247  ;  14  Abb.  Pr.  398.  And  see  Buse  v.  Insurance  Co.  23 
N.  Y.  516. 

4  Koassel  v.  Insurance  Co.  9  Jones  <&  S.  279. 

5  Quarrier  v.  Insurance  Co.  10  W,  Va.  507, 623, 

e  Fowler  v.  Insurance  Co.  23  Barb.  143,  And  see  Bising  Sun 
Ins.  Co.  V.  Slaughter,  20  Ind.  520 ;  Young  v.  Insurance  Co.  61 N.  Y. 
650.    Bu*  see  Union  Ins  Co.  v.  McOookey,  33  Ohio  St.  555, 661. 

7  Hunt  V.  Insurance  Co.  2  Duer,  48t ;  Lounsbury  v.  Insurance  Co. 
8  Conn  459 ;  Ferrer  v.  Insurance  Co.  47  Cal.  416. 

8  Ferrer  v.  Insurance  Co.  47  Cal.  416. 

9  Peoria  etc.  Ins.  Co.  v.  Whltehlll.  25  III.  466. 

10  Williams  t'.  Insurance  Co.  54  N.  Y.  677.  See  Levy  v.  Insurance 
Co.  10  W.  Va.  560. 

11  Union  Ins.  Co.  r.  McGookey,  33  Ohio  St,  655.  And  see  Troy  Fire 
Ins.  Co.  V  Carpenter,  4  Wis.  20;  Guardian  etc.  Ins.  Co,  v.  Hogan,80 
lU  85. 

12  Union  Ins.  Co  v.  McGookey,  33  Ohio  St,  655,  In  a  suit  upon  a 
premium  note  given  to  a  mutual  insurance  company,  the  complaint 
must  show  that  the  losses  which  are  to  be  paid  by  the  money  aris- 
ing from  the  assessments  occurred  during  the  time  covered  by  the 
policy  issued  as  the  consideration  of  the  note :  Whitman  v.  Mason,  40 
Ind.  18J ;  Embree  v.  Shideler,  36  lud.  423. 


' 
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§  166.    IninruLoe — Life. — All  that  is  necessary  in  the 
complaint  to  make  out  a  cause  of  action  upon  a  policy 
of  life  insurance  is  a  statement  of  the  contract,  the 
death  of  the  assured,  and  the  failure  to  pay  as  agreed  ;  ^ 
an  allegation  that  the  death  of  the  assured  was  not 
caused  by  the  breaking  of  any  of  the  conditions  of  the 
policy  is  unnecessary,  and   does  not  require  proof.* 
The  plaintitf  is  not  bound  to  anticipate  in  the  complaint 
the  defense  which  the  defendant  may  set  up,  and  has  a 
right  to  rely,  in  complaining,  upon  such  averments  as 
state  a  cause  of  action,  leaving  matter  which  would 
meet  a  defense  for  proof,  or  argument  from  proof,  at 
the  trial.*    When  the  answer  admits  the  issuing  of  the 
policy  and  the  allegations  in  the  complaint,  and  alleges 
a  breach  of  its  conditions,  the  burden  of  proof  is  upon 
the  defendant,  and  the  plaintiff  is  entitled  to  recover 
unless  the  defendant  satisfies  the  court  or  jury,  by  a 
preponderance  of  evidence,  that  the  conditions   had 
been  broken.^    An  allegation  in  the  complaint  that  the 
defendant  had  waived  a  certain  provision  of  the  policy 
as  to  intemperance  was  held  not  to  be  an  admission 
that  the  deceased  had  violated  this  provision.*    Where 
the  policy  recited  the  consideration  to  be  a  certain  sum 
of  money  then  and  there  paid,  and  a  like  amount  to  be 
paid  annually,  on  a  designated  day,  to  the  insurance 
company,  it  was  held  that  the  consideration  was  suffi- 
ciently stated,  and  that  it  was  not  necessary  to  set  out 
the  accruing  obligations,  if  any  such  were  separately 
given.*    In  an  action  on  a  policy  procured  by  the  in- 
sured for  the  benefit  of  the  plaintiff,  it  is  not  necessary 
to  aver  that  the  plaintiff  had  any  interest  in  the  life  of 
the  insured,  but  the  rule  is  otherwise  where  one  pro- 
cures an  insurance  on  the  life  of  another ;  ^  in  the  latter 
case,  the  plaintiff  must  aver  that  he  had  an  insurable 
interest  in  the  life  insured.*    Where  by  the  express 
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terms  of  the  policy  "the  proposals,  answers,  and  dec- 
larations^' made  by  the  applicant  are  made  a  part  of 
the  policy,  they  should  be  stated  in  the  complaint  in 
an  action  founded  upon  the  policy.* 

1  Murray  v.  N.  Y.  Life  Ins.  Co.  0  Abb.  N.  C.  JKX)  ;  85  N.  Y.  236. 
^ud  s«e  Mass.  etc.  LUe  lud.  Co.  v.  Kellogff,  82 1 U.  614. 

2  Murray  v.  N.  Y.  Life  Ins.  Co.  9  Abb.  N.  C.  aoj;  85  N.  Y. 
236. 

3  Cahen  v.  Continental  Life  Ins.  Co.  69  N.  Y.  300. 

4  Van  Valkenbara  t>.  American  etc.  Life  Ins.  Co.  70  N.  Y.  606  ;> 
Jones  V.  Brooklyn  Life  Ins.  Co.  61,  N.  Y.70  ;  Murray  v.  ^<  Y.  Llfelna.^ 
Co.  tf  Abb.  N.  C.  309 ;  85  N.  Y.  2a6. 

5  Hagadorn  v.  Conn.  Mut  Life  Ins.  Co.  22  Hun,  249. 

6  Mutual  etc.  Ins.  Co.  v.  Cannon,  48  lud.  264. 

7  Ouairdian  etc.  Life  Ins.  Co.  v.  Hogan,  80iH.  36 ;  Mass.  etc.  Life 
Ins.  Co.  V.  Kellogg,  82  111.  614. 

8  Guardian  etc.  Life  Ins.  Co.  V.  Hogau, 80  111.  8->. 

9  Bobbltt  V.  Liverpool  etc.  Ins.  Co.  66  N.  C.  70 ;  8  Am.  Rep.  434  ; : 
Sldwell  t7.  Conn.  Life  Ins.  Co.  3  Sawy.  261. 

J  157.  .  Ixurarance — Marine. — In  an  action  upon  a 
marine  policy  of  insurance,  an  averment  in  the  com- 
plaint of  interest  in  the  insured  is  not  required,  in  order 
to  sustain  a  recovery.^  But  an  averment  of  the  per- 
formance of  conditions  precedent  is  necessary,  as  is  the 
case  in  actions  on  insurance  policies  generally,  and  the 
proof  must  sustain  the  averment.^^  If  the  i)olicy  is  an 
open  one,  and  is  for  the  insurance  of  such  sums  as 
shall  be  specified  by  application,  and  mutually  agreed 
upon  and  indorsed  upon  the  policy,  it  is  necessary,  in 
a  pleading  based  upon  the  policy,  to  aver  that  an  amount 
had  been  mutually  agreed  upon  and  indorsed  upon  the 
policy.' 

1  Freeman  v.  Insurance  Co.  3S  Barb.  247 :  14  Abb.  Pr.  398. 

2  See  Carberry  v.  German  Ins.  Co.  61  Wis.  605 :  Edgerly  v. 
Farmers'  Ins.  Co.  43  Iowa,  687  ;  Buford  v.  Insurance  Co.  5  Oreg.  S.'M  ; 
8t.  Louis  Insurance  Co.  v.  Kyle,  11  Mo.  185.  See  as  to  what  amounts 
to  a  suiUclent  averment  of  a  total  loss :  Wrlgbt  v.  Williams,  29  Hun, 
320. 

3  Crane  v,  Evansvllle  Ins.  Co.  13  lud.  446.  See  Young  v.  PhoBulx 
lus.  Co.  61  N.  Y.  650. 

BOOXB  Pl.£AJD.  — 20. 
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§  158.    Insoranoe — Aniwer. — Under  a  general  denial 
.in  the  answer,  the  defendant  cannot  prove  a  defense 
based  on  a  breach  of  any  conditions  in  the  policy  otlier 
than  such  as  are  conditions  precedent  to  the  riglxt  of 
;the  plaintiff  to  recover.^    Breaches  of  conditions  otlier 
.than  conditions  precedent  must  be  specially  pleaded.^ 
Bvidence  of  a  breach  of  warranty  by  the  insured  is  in- 
.admissible  unless  alleged  in  the  answer.^    So  a  oon- 
vdition  that  the  insured,  if  requested,  should  exhibit  to 
:the  insurer,  upon '  adjUi^tndteht  -  of  loss,  his  books   of 
:  account,  invoices,  etc.,  is  not  included  in  a  general 
.allegation  by  the  plaintilf  of  performance  of  conditions 
precedent,  and  a' breach  of   such  condition  must    be 
specially  averred^    Under  a  stipulation  in  the  policy, 
.that  if  the  risk  be  increased  by  any  means  within  th/e 
control  of  the  insured  the  insurance  shall  be  void,  the 
insured  is  not  to  plead  and  prove  affirmatively  that  it 
has  not  been  thus  increased,  but  if  it  has,  it  is  matter 
of  defense  to  be  alleged  and  proved  by  the  defendant.^ 
An  answer  simply  setting  up  that  the  risk- has  been  in- 
vcreased,  contrary  to  the  condition  of  the  policy,  will 
Jiot  sustain  a  defense  of  false  representations  or  breach 
idf  warranty.**    An  answer  setting  up  a  false  statement 
in  the  application  should  state  the  particular  violation 
.claimed;^   thus,  after   setting  forth  that  the  insured 
answered  that  certain  relatives  were  not  afflicted  with 
any  hereditary  disease,  it  is  not  enough  to  allege  gen- 
erally that  such  answer  was  false.^    An  answer  that  the 
plaintitf  fraudulently  stated  the  amount  of  loss  to  be 
greater  than  it  was,  without  showing  that  the  state- 
jnent  was  made  to  the  company  or 'its  agent,  or  in  any 
transaction  in  relation  to  the  loss,  is  bad.*    In  an  action 
upon  a  life  insurance  policy,  an  answer,  alleging  in 
{general  terms  that  the  insured  came  to  his  death  while 
engaged  in  the  known -violation  of  law  by  cominittia^ 
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an  assault  and  battery ,  and  specifically  stating  facts  con-- 
Btitutingan  assault  and  battery,  is  sufficient,  although, 
the  term  "  unlawful "  is  not  used.'®  In  a  suit  on  a  fire ' 
insurance  policy,  a  defense  that  the  plaintiff  burned' 
his  own  property  must  be  specially  averred.*^ 

t    BenT1(^tt  t».  Marylaird  Flre^  Ins;* Co:  14  Blrft^hf.  422  ;  Redman  v.. 
JEtna  lus.  Co.  49  Wis.  431 ;  Mitchell  v.  Home  Ins.  Co.  iH  Iowa,  481. 

2  Bennett  v.  Maryland  Fire  Ins.  Co.  14  Blatchf.  422. 

3  Weed  v.  Schenectady  Ins.  Co.  7  Lans.  452 ;  Boos  v.  World  Mot. 
Life  Ins.  Co.  «  Thomp.  <ft  C.  :)64 ;  Redipan  v.  JGtua  Ins.  Co.  49  Wis. 
431 ;  Kentucky  etc.  Ins.  Co.  v.  Soathard,  8  Mon.  B.  634. 

4  Mueller  v.  Putnam  Fire  Ins.  Co.  45  Mo.  84.    Where  a  condition 
becomes  operative  only  in  the  event  of  a  request  in  writing,  the 
answer  must  aver  such  request :  Aurora  Hre  Ins.  Co.  v.  Johnson,  46' 
lud.  315. 

5  Newman  v.  Springfield  etc.  Ins.  Co.  17  Minn.  12S. 

6  Whitney  v.  Black  River  Ins.  Co.  9  Hun,  37. 

7  Studwell  V.  Charter  Oak  Life  Ins.  Co.  17  Hun,  602. 

8  Studwell  V.  Charter  Oak  Life  Ins.  Co.  17  Hun,  602. 

9  Aurora  Fire  Ins.  Co.  v.  Johnson,  46  Ind.  315. 

10  Bloom  V.  Franklin  Life  Ins.  Co  97  Ind.  478.     See  Murray  v. 
Insurance  Co.  96  N.  Y.  614. 

11  Besidence  Fire  Ins.  Co.  v.  Hannawold,  37  Mich.  Wi, 

J  159.  Ittfcerpleader.'^  Interpleader  Is  a  remedy  ask- 
ing the  direction  of  the  court  to  which  of  two  adverse 
claimants  the  plaintiflf  should  pay  a  fund,  or  deliver 
property  to  which  he  claimed  no  right,  and  further  to 
be  protected  from  such  adverse  claimants.*  The  ob- 
ject of  such  an  action  is  to  protect  a  person  standing  in 
the  situation  of  a  stakeholder ;  '^  and  it  cannot  bo  main- 
tained except  in  cases  where  the  plaintiff  can  be  pro- 
tected in  no  other  way  from  an  unjust  litigation  in 
which  he  has  no  interest.^  In  order  to  maintain  the 
action  the  complainant  must  disclaim  any  interest  in 
the  subject  thereof,*  and  it  must  be  averred  tliat  he  is 
uncertain  to  whom  the  right  belongs,  and  that  he  can- 
not determine  the  right  without  hazard  to  himself  .5  So 
he  must  make  affidavit  that  he  does  not  collude  with 
either  claimant,*  and  he.  must  bring,  or  offer  to  bring, 
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the  money  or  thing  claimed  into  court  J  If  the  com- 
plaint fails  to  show  that  each  of  the  defendants  claiin.  a 
right,  and  such  a  right  as  they  may  interplead  for,  l>otlx 
may  demur,  one  because  no  claim  of  right  is  sho^wri. 
against  him,  the  other  because  the  complaint,  showing' 
no  claim'  of  righX  in  the  co-defendant,  shows  no  cause 
of  interpleader.^ 

1  Bedell  v.  Hoflnnan,  2  Paige,  199.  And  see  Sherman  v.  Partridge. 
11  How.  Pr.  154  :  4  Duer,  646  ;  1  Abb.  Pr.  256;  Delaney  v.  Murphy.  24 
Hun,  503  ;  Pustel  v.  Flaunelly,  60  How.  Pr.  67  ;  Board  of  £daca.tioti 
V.  HcovlUe.  13  Kan.  17;  McDonald  v.  Allen,  67  Wis.  106 ;  Rohrer  v. 
Turrill,  4  Minn.  407. 

2  Badeau.v.  Hogers,  2  Paige,  209;  Patterson  v.  Perry,  14  Sow. 
Pr,  505. 

3  N.  Y.  etc.  R.  R.  Co.  v.  Haws,  8  Jones  AS.  372 ;  McDona]<l  t». 
Allen,  37  Wis.  108 ;  Smith  v.  Kuhl,  25  N.  J.  £q.  33. 

4  Atkinson  v.  Manks,  1  Cowen,  601 ;  Marvin  v.  KUwood,  11  Pafg-p, 
365 ;  Anderson  t>.  Wilkinson,  10  Smedes  <&  M.  601 ;  Killiau  v.  Ebbinf - 
haus,  110  U.  S.  563. 

5  Atkinson  v.  Manks,  1  Cowen,  691 ;  N.  Y.  etc.  R.  R.  Co.  r.  Ha^^s, 
3  Jones  &  S.  372 ;  tihaw  v.  Costa,  8  Paige,  330  ;  Morgan  v.  Fillmore,  I 
^heid.62.  . 

6  Starling  v.  Brown,  7  Bush,  164;  Atkinson  v.  Manks,  1  Cowen, 
631 ;  Snodgrass  v*,  Butler,  54  Miss.  45. 

7  Starling  v.  Brown,  7  Bush.  164  ;  Vosburgh  v.  Huntington,  IS 
Abb.  Pr.  254  ;  AtKIu^u  it.  .Manks,  1  Cowen,  6U1.  A  bill  of  inter- 
pleader is  not  bad  because  bringing  Into'bourt  a  less  sum  of  money 
than  Is  due,  if  it  contains  an  oner  to  pay  what  is  duo :  Ketchaiu  v. 
Brazil  Blbck  Coal  Co.  88  Ind.  615. 

8  Starling  v.  Brown,  7  Bush,  164. 

§  169  a.  Interve&tion« — Tlie  right  of  intervention  rests 
upon  the  principle  that  a  party  should  be  permitted  to 
do  that  voluntarily  which,  if  known,  a  court  of  equity- 
would  require  to  be  done.*  The  right  is  provided  for  by 
statute  in  several  of  the  Code  States,  having  been  adopted 
substantially  from  the  civil  law  as  found  in  the  State  of 
Louisiana.^  As  generally  provided,  an  intervention 
takes  place  when  a  third  person  is  permitted  to  become 
a  party  to  au  action  or  proceeding  between  other  persons, 
either  by  joining  the  plaintiff  in.  claiming  what  is  sought 
by  the  complaint,  or  by  uniting  with  the  defendant  in 
resisting  the  claims  of  the  plaintiff,  or  by  demanding 
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anything  adversely  to  both  the  plaintiff  and  the  defend- 
ant.' To  entitle  a  person  to  intervene,  he  must  have 
such  an  interest  in  the  matter  in  litigation  that  he 
"would  either  gain  or  lose  by  the  direct  legal  operation 
and  effect  of  the  judgment  which  might  be  rendered 
in  the  suit  between  the  original  parties.*  The  inter- 
vention is  made  by  complaint,  setting  forth  the  grounds 
Tipon  which  the  intervention  rests ;  *  and  all  the  plead- 
ings therein  are  governed  by  the  same  principles  and 
rules  as  obtain  in  other  pleadings.^  The  intervenor 
must  by  averment  show  that  his  rights  are  involved  in 
the  cause  which  is  being  litigated,  that  he  is  entitled  to 
the  relief  which  he  asks,  and  his  application  must  be 
presented  in  time  to  enable  the  parties  in  the  cause  in 
which  he  desires  to  intervene  to  meet  and  contest  the 
issues  which  may  be  presented  by  him.'  The  right  to 
intervene  can  be  exercised  for  certain  purposes  only, 
and  under  a  proper  state  of  facts,  which  should  be  set 
forth  in  the  intervener's  complaint  or  petition.*  If 
there  is  no  statement  of  any  fact  which  entitles  the 
petitioner  to  intervene,  the  petition  must  be  treated. the 
same  as  a  complaint  which  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.*  If  the  petition  shows 
no  cause  of  action  upon  which  -the  intervenor  could 
recover  in  any  suit,  or  a  cause  defectively  stated,  it  is 
held  that  a  demurrer  affords  the  remedy  to  one  ad- 
versely interested;^®  but  when  the  cause  of  action, 
though  good  on  its  face,  does  not  authorize  an  inter- 
vention in  the  particular  suit,  a  motion  to  dismiss  is 
proper.ii  It  is  held  to  be  impossible  by  one  petition  to 
inten'-ene  in  three  distinct  and  unconsolidated  actions ;  ^' 
nor  can  one  be  bound  by  an  adjudication  upon  a  peti- 
tion of  intervention  filed  by  another  claiming  to  be  his 
agent.*'  A  petition  of  intervention  on  the  part  of  sub- 
sequent attaching  creditors,  seeking  to  inter\'ene  in  an 
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attachment  suit,  must  show  that  the  interest  of  the  par- 
ties complaining  in  the  attached  property  had  suffered, 
or  was  likely  to  do  so,  from  the  alleged  fraudulent 
transactions  between  the  original  parties  to  the  suit.*- 
Where  a  subsequent  attaching  creditor  intervenes  in 
an  action  for  the  purpose  of  setting  aside  an  attach- 
ment issued  therein,  on  the  ground  that  there  is  no 
debt  due  from  the  defendant  to  the  plaintiff,  the  alle- 
gations in  the  pleading  on  the  part  of  the  Intervenor 
traversing  the  complaint  have  the  same  effect  as  de 
nials  in  an  answer,  and  require  affirmative  proof  by 
the  plaintiff  of  his  cause  of  action,  in  default  of  which 
the  intervenor  will  have  judgment  in  his  favor."  After 
a  petition  of  Intervention  has  been  filed,  an  appeal  will 
lie  from  an  order  of  the  court  stril^ing  it  from  the 
files,*8  or  from  an  order  refusing  to  do  so." 

1  Pool  V.  Sanford,  52  Tex.  621, 633. 

2  See  Cal.  Code  Civ.  Proc.  9  887  ;  Whitman  v.  WUIls,  Rl  Tex.  425; 
Pool  V.  Sanford.  62  Tex.  683 :  Speyer  v.  Ihmels,  21  Cal.  280  ;  I^w\»  v. 
Harwood,  28  Minn.  4;M ;  Harlan  v.  Eureka  Min.  Co.  10  Nev.  9a. 

S  Cal.  Code  Civ.  Proc.  {  387 ;  Iowa  Code,  {  2885 ;  Minn.  Gen.  Stats. 
(1878)  ch.  66,  9  131 ;  Nev.  Stats.  (1869)  p.  287, 1  609. 

4  Horn  v.  Volcano  Water  Co.  13  Cal.  69 ;  Speyer  v.  Ihmels,  21 
Cal.  286 ;  Harlan  v.  Eureka  Mln.  Co.  10  Nev.  92.  And  see  l^ylor  v. 
Adair,  22  Iowa,  282 ;  Coflfey  v.  Greenfield,  53  Cal.  883 ;  Meybenc  v. 
Steagall,  51  Tex.  854;  Dunham  v,  Greeubaum,  56  Iowa,  30:);  King 
v.  Harper,  83  La.  An.  496. 

5  Cal.  Code  Civ.  Proc.  {  887. 

6  Bosenbaum  v.  Adams,  61  Iowa,  S32, 884  ;  Lewis  v.  Harwood,  28 
Minn.  428, 4S0. 

7  Smith  V.  Allen,  28  Tex.  501. 

8  Nennej'  v,  Sehluter,  62  Tex.  827. 

9  Harlan  i>.  Eureka  Min.  Co.  10  Nov.  92. 

10  Ragland  v.  Wlsrock,  61  Tex.  307.    See  Hanchett  f.  Gray,  7  Tex. 
551  ;  Smith  v,  Allen,  28  Tex.  497. 

11  Raglaud  v.  Wisrock,  61  Tex.  397. 

12  Bosenbaum  t*.  Adams,  61  Iowa,  382. 

13  Bosenbaum  r.  Adams,  61  Iowa,  382. 

14  Nenneyv.  Sehluter,  62  Tex.  327.    SeeOoghniv.MArks.29CaL67<L 

15  Speyer  t'.  Ihmels,  21  Cal.  286. 

16  People  V.  Pfelffer.  59  Cal.  90. 

17  First  Nat.  Bank  v.  GUI,  50  Iowa,  42& 
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}  160.    JndgmoLtf — Complaint. — It  has  generally  been 
held  that  In  pleading  on  a  judgment  of  a  court  of  gen- 
eral jurisdiction,  it  is  unnecessary  to  aver  that  the  court 
bad  jurisdiction,  and  the  presumptions  in  favor  of  juris- 
diction are  the  same,  whether  the  judgment  relied  on 
is  domestic  or  foreign,  or  one  of  a  court  of  a  sister  State.' 
If  the  complaint  sets  forth  the  name  of.  the  court,  the 
date  or  term  at  which  the  judgment  was  recovered,  and 
the  amount  of  the  recovery,  it  will  be  sufficient  without 
stating  the  proceedings.'    If  the  court  had  no  jurisdic- 
tion, that  fact  should  be  set  up  in  defense.'  But  accord- 
ing to  the  decisions  in  some  of  the  States  as  it  regards 
foreign  judgments,  the  jurisdiction  cannot  be  presumed, 
and  must  be  expressly  alleged ;  *  It  is  held  that  the 
complaint  must  allege  in  some  form,  facts  which  show 
that  the  court  rendering  the  judgment  had  jurisdiction 
both  of  the  subject-matter  and  of  the  person  of  the  de- 
fendant.^   But  an  averment  that  the  court  was  one  of 
general  jurisdiction,  without  averring  that  it  had  juris- 
diction of  the  person,  was  held  sufficient  on  demurrer.* 
Although  in  an  action  upon  a  foreign  judgment  it  may 
be  sufficient  to  plead  generally  the  jurisdiction  of  the 
court  which  rendered  it,  yet  where  the  complaint  pleads 
specially  the  facts  on  which  the  jurisdiction  re§(ts,  and 
jurisdiction  exists  only  by  virtue  of  a  statute  of  that 
State,  a  general  averment  of  jurisdiction  is  not  sufficient . 
and  it  is  necessary  to  plead  such  statute.^    In  an  action 
on  a  judgment,  the  complaint  need  not  aver  that  an 
execution  has  been  issued  on  the  judgment,  and  an  un- 
successful effort  made  to  collect  it ;  ^  nor  is  it  necessary 
to  aver  that  such  judgment  is  in  full  force  and  virtue.* 
In  an  action  by  an  assignee  of  a  judgment,  an  averment 
of  the  assignment  of  the  judgment  is  necessary,  and  a 
denial  of  the  averment  necessarily  presents  a  material 
issue ;  '*  but  it  is"  not  necessary  to  allege  any  demand  of 
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payment  by  the  assignee,  or  any  refusal  to  paj'-  by  the 
debtor ;  ^i  nor  need  the  assignee  allege  a  consideration 
for  the  transfer  of  the  judgment.^'  The  law  presumes 
nothing  in  favor  of  the  Jurisdiction  of  Justices'  Courts, 
and  a  party  who  asserts  a  right  under  the  judgment  of 
a  Justice  must  affirmatively  show  every  fact  necessary 
to  confer  such  jurisdiction.^'  In  an  action  to  set  aside 
a  former  judgment  between  the  same  parties  on  the 
ground  of  mistake,  if  the  complaint  fails  to  make  ex- 
planation of  the  mistake,  or  the  causes  which  produced 
it,  it  fails  to  set  forth  facts  sufficient  to  constitute  a  cause 
of  action.i^  A  petition  which  avers  that  tlie  plaintiff 
was  misled  by  a  statement  of  the  trial  Judge  that  a  new 
trial  would  be  granted,  and  that  new  counsel  having 
been  eniployed  by  the  plaintiff,  the  original  counsel  re- 
fused the  use  of  his  notes  of  the  trial  in  making  a  bill  of 
exceptions,  presents  no  ground  for  relief  against  the 
judgment.** 

I  Butcher  v.  Bank  of  Brownsville,  2  Kan.  70 ;  Dodge  v.  Coffin.  15 
Kan.  277:  Phelps  v.  Duffy,  11  Nev«,  80 :  Bruckmun  v.  Taussig,  7  Colo, 
B61.    And  see  Low  r.  Burrows,  12  Cal.  181  ;  DoufiAerty  tJ.  Long^more,  2 


Chi.  Rep.  134;  .Stephens  tt.  B^by,  27  Miss.  744-;  Holmes  v.  Catnpbell, 
12  Minn.  221 ;  Frees  v.  Ford.  7  N.  Y.  176 ;  Spauldlngt;.  Baldwin,  sflnd. 
876 ;  Keid  v.  Boyd,  13  Tex.  241. 

2  Bruckman  v.  Taussig,  7  Colo.  661.  And  see  Martin  v.  Moore,  I 
Wyom.  22  ;  Springsteene  v.  Olllet,  80  Hun,  260.  It  Is  not  necessary 
to  state  the  facts  conferring  jurisdiction  :  Sprinfniteene  v.  Qlllet,  30 
Hun,  260  ;  Campe  v.  Lassen,  Sup.  Ct.  Cal.  6  West  C.  Hep.  77L 

3  Bruckman  v.  Taussig,  7  Colo.  861 ;  Phelps  v.  Duffy,  11  Nev.  80. 

4  Kans  v.  Kankle,  2  Minn.  813.  And  see  McLaughlin  v.  Nichols. 
ISAbb.  Pr.  244. 

5  Gebhard  v.  Oarnler,  12  Bush,  321. 

6  Tenney  v.  Townsend,  9  Blatchf.  274. 

7  Kellam  v.  Toms,  38  Wis.  532.    See  Loop  v.  Gould,  25  Hun,  387. 

8  King  V.  Blood,  41  Cal.  814.  See  Goodin  v.  McArthnr,  4  Cin.  Bull. 
213 ;  ileadley  v.  Koby,  6  Ohio,  521 ;  Linton  v.  Hurley,  114  Mass.  76. 

9  Bla'he  v.  Bnrley, 9  Iowa,  5J*2;  Campbell  r.  Cross,  39  Ind.  IS; 
Mastersou  v.  Matthews,  60  Ala.  2B0. 

10  Hughes  r.  Brewer,  7  Colo.  583.  The  mere  averment  that  a 
Judgment  hus  been  recovered  in  another  State,  foil  owed  by  the  aver- 
ment cf  its  assignment  to  the  plaintiff,  is  not  sufficient,  in  tbe  absence 

f  any  further  allegations,  to  make  out  a  cause  of  action  :  Horton  v. 

hlpherd,  14  N.  Y.  Week.  Dig.  453. 
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11  Moas  V.  Shannon,  1  Hilt.  173^ 

12  Cottle  V.  Ck)le,  23  Iowa,  48L 

13  Swain  V.  Chase,  12  Cal.  283  ;  Dick  v.  Wilson,  10  Oreg-.  490.  And 
see  Grant  v,  Bledsoe,  20  Tex.  456 ;  McElfatrlck  v.  Taft,  10  Bush,  lAO  ; 
Sheldon  v.  Hopkins,  7  Wend.  4:i5  ;  JoUey  v.  Foltz,  M  Cal.  321 ;  Toledo 
etc.  R.  R.  Co.  V.  McNulty,  34  Ind.  631. 

14  Douglass  V.  Brooks,  88  Cal.  670.  And  see  Reld  v.  Mitchell,  03 
Ind.  4e&.  See  as  to  sufficiency  of  complaint  In  action  to  .set  aside  a 
Judg^uent  as  against  equity :  McMurray  v.  McMurray,  06  N.  Y.  174 ; 
Ornlsby  v.  Jacques,  12  Hun,  443  ;  Stlllwell  v.  Carpenter,  50  ^.  Y.  414  ; 
Hamel  v.  Orlmm,  10  Abb.  Pr.  IJSO. 

15  Wel8et;.Schuler,  13Mo.  App.583. 

2  161.  Jndgmfiats— Aniw«r.— A  Judgment,  if  It  can 
be  successfully  pleaded  at  all,  cannot  be  pleaded  in 
abatement,  but  only  in  bar.^  The  defendant  may  set 
up,  in  bar  of  a  recovery  in  an  action  on  a  judgment, 
matters  which  were  a  proper  ground  of  defense  in  the 
original  action,  accompanied  with  a  showing  that  he 
was  prevented  from  availing  himself  of  the  defense  in 
the  former  action,  by  his  ignorance  of  the  facts  on 
which  it  xested,  and  that  this  ignorance  was  not  imput- 
able to  any  negligence  or  laches  on  his  part.-  He  may 
set  up  that  the  Judgment  was  obtained  by  f  raud.^  And 
in  a  suit  brought  on  a  foreign  judgment  obtained  by 
fraud,  that  plea  may  be  set  up,  and  will  constitute  a 
complete  bar  to  a  recovery.*  So  any  state  of  facts  which 
would  be  sufficient  to  avoid  the  judgment  in  the  State 
in  whieh  it  was  rendered  may  be  pleaded  as  a  defense 
to  the  action.^  A  general  denial  as  an  answer  to  an 
action  on  a  judgment  does  not  put  in  issue  the  regular- 
ity of  the  proceedings  on  which  tlie  judgment  was 
based,  or  the  correctness  of  the  judgment,  and  the  only 
inquiry  that  can  be  made  on  such  an  issue  when  the 
Judgment  is  offered  in  evidence  is,  was  such  a  judg- 
ment rendered,  and  had  the  court  rendering  it  jurisdic- 
tion of  the  parties  and  the  subject-matter.®  Where  a 
general  denial  is  pleaded  in  an  action  on  a  foreign  judg- 
ment, a  further  answer  of  ntU  tiel  record  is  surplusage  J 
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But  in  an  action  on  a  judgment,  the  defendant  will  not 
be  permitted  to  show,  under  a  general  denial,  that  the 
Judgment  sued  on  was,  subsequent  to  its  entry,  vacated 
by  order  of  court  ;^  the  vacation  of  the  judgment 
should  be  specially  pleaded,  as  matter  in  avoidance.* 
In  a  suit  against  two  defendants  on  a  foreign  judgment, 
one  of  sucli  defendants  can  plead  a  want  of  jurisdiction 
in  the  foreign  court  over  his  co-defendant.^'*  If  one  is 
sued  individually,  upon  a  judgment  obtained  against 
him  as  administrator,  and  wishes  to  take  advantage  of 
such  variiince,  he  should  plead  wU  tiel  record^  and  by 
pleading  to  the  merits  he  waives  the  ejection."  Where 
the  judgment  of  an  inferior  court,  as  that  of  a  justice  of 
the  peace  of  another  State,  is  relied  upon  as  a  cause  of 
action  or  as  a  ground  of  defense,  the  party  pleading  it 
must  show  affirmatively  the  jurisdiction  of  such  court 
to  render  the  judgment.^* 

1  Harvey  v.  State,  94  Ind.  158.  To  operate  as  a  bar,  It  mast  be 
specially  pleaded  as  such :  Henderson  r,  Scott,  32  Hun,  412  ;  Mayor 
etc.  r.  Ketchum,  67  How.  Pr.  161.  But  in  pleading  a  former  adjudi- 
cation, it  is  not  necessary  to  file  a  copy  of  the  Judgment :  Davenport 
v.  Barnett,  51  Ind.  329. 

2  Spencer  v.  Vigneaux,  20  Cal.  442. 

3  Culver  v.  HoUlster,  17  Abb.  Pr.  405  ;  Dobson  v.  Peace,  12  N.  Y. 
1S6  ;  Mandeville  v.  Reynolds,  5  Hun,  838  ;  68  K.  Y.  528 ;  Green  v.  Hal- 
leubeck,  24  Hun,  116  ;  Edgell  v,  Sigerson,  20  Mo.  4M. 

4  Coffee  r.  Neely,  2  Helsk.  804 :  \^ard  r.  Qulnllvln,  57  Mo.  42S.  In 
equity,  Judgments,  whether  foreign  or  domestic,  mav  be  declared 
void  for  fraud,  in  actions  brought  to  enforce  them :  ward  v.  Quin- 
Uvin,  57  Mo.  425  ;  Marx  v.  Fore,  51  Mo.  60. 

5  Rogers  •;.  Gwin,  21  Iowa,  68.  In  an  action  on  a  foreign  Judg- 
ment, the  defendant  may  plead  as  a  defense  the  fact  that  in  the 
original  suit  he  was  not  served  with  process,  and  that  the  appearance 
entered  on  his  behalf  was  fraudulent,  notwithstanding  that  such  de- 
fense contradicts  the  recitals  contained  in  that  record :  Marx  v.  Fore, 
51  Mo.  69.  And  see  Arnott  v.  Webb,  1  Dill.  362  ;  Harshey  v.  Biaclc- 
marr,  20  Iowa,  161 ;  Pollard  v.  Baldwin,  22  Iowa,  328.  But  one  regu* 
lariy  sued  and  served,  who  answers  and  is  in  court  when  the  case  Is 
tried,  cannot,  when  sued  on  the  Judgment  obtained,  set  up  a  promise 
made  by  the  plaintiff  before  he  brought  suit  that  the  Judgment 
should  not  be  used  against  the  defendant :  Greene  v.  Halleubeck,  32 
Hun,  469. 

6  Union  Pac.  Railw.  v.  McCarty,  8  Kan.  125. 

7  Westcott  V.  Brown,  13  Ind.  83.  See  £gau  v.  Tewksbury,  82  Ark. 
48. 
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8  Carpenter  v.  Ooodwln,  4  Daly,  89. 

0  Carpenter  v.  Goodwin,  4  Daly,  89. 

10  Mackay  v.  Gordon,  34  N.  J.  L.  286. 

11  Purvis  V.  Jaclcson,  69  N.  C.  474. 

12  Toledo  etc.  Rallw.  Co.  v.  McNnlty,  34  Tnd.  631 ;  Dfck  v.  Wilson, 
10  Ores.  490  ;  Hard  v.  Shipnian,  6  Barb.  623.  See  McElfatrick  v.  Taft, 
10  Bush,  160. 

§  162.  Landlord  and  tenant.— The  action  for  use  and 
occupation  ia  founded  ux)on  contract,  and  Lies  only 
when  the  relation  of  landlord  and  tenant  exists.^  If 
the  i>osse8sion  is  adverse,  and  the  relation  of  landlord 
and  tenant  has  never  subsisted  between  the  parties, 
the  action  will  not  lie,  but  -  the  party  must  sue  in  eject- 
ment or  trespass.'  But  a  contract,  in  order  to  sustain 
the  action,  need  not  be  express,  but  may  be  implied 
from  circumstances.'  In  such  action  it  is  not  necessary 
to  aver  in  the  complaint  how  the  relation  of  landlord 
and  tenant  arose  between  the  parties;*  the  plaintiff 
may  declare  for  use  and  occupation,  and  recover  on  the 
special  facts  shown.*  Under  a  complaint  declaring  for 
use  and  occupation,  the  plaintiff  can  prove  an  oc3upa- 
tion  under  a  written  or  parol  agreement  for  hiring,  or 
such  facts  as  will  raise  an  implied  promise  to  pay  for 
the  occupation  of  the -^  premises,  in  case  there  was  no 
express  agreement/  Where  there  is  a  lease  under  seal, 
either  against  the  lessee  or  his  assignee,  the  action  must 
be  upon  the  demise  to  recover  the  rent  reserved,  and 
OH  action  for  use  and  occupation  cannot  be  maintained.^ 
But  where  a  complaint  was  drawn  as  in  an  action  for 
rent  under  a  lease,  and  also  as  for  a  permissive  use  and 
ooeupation,  the  defendant  not  having  objected  to  this 
mode  of  pleading,  it  was  held  that  tlie  plaintiff  was  en- 
titled to  recover  if  he  proved  a  tenancy  under  the  lease, 
or  by  permission  of  the  plaintiff.^  Wliere  ownership 
of  the  leased  premises  at  the  date  of  the  lease  is  averred, 
it  will  be  presumed  to  continue  until  the  contrary  is 
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affirmatively  shown.*  And  actual  continued  occupa- 
tion is  not  necessary  to  be  sliown  to  entitle  the  plaintiff 
to  sustain  the  action  for  use  and  occupation.^^  But  the 
plaintiff  is  bound  to  establish  that  tne  use  and  occupa- 
tion was  at  the  request  of  the  defendant,  and  by  the 
permission  of  the  plaintlff.^^  Several  parties  cannot,  in 
a  joint  action,  recover  for  the  use  and  occupation  of 
twoor  more  tracts  of  land,  which  they  own  in  severalty  ,^^ 
In  pleading  an  eviction  by  the  lessor,  it  is  not  necessary 
to  state  in  the  answer  all  the  facts  constituting  an 
eviction ,  but  it  may  be  averred  generally.*'  An  eviction 
is  no  defense  to  a  claim  for  rent  which  has  become  due, 
and  the  answer  must  aver  that  the  tenant  was  evicted 
before  tlie  rent  claimed  fell  due.** 

1  Colt  V.  Planer,  4  Abb.  Pr.  N.  S.  140 ;  7  Robt.  413;  61  N.  Y.  647 ; 
Nance  v.  Alexander,  4J  Ind.  516  ;  La  Farge  v.  Park,  1  Edni.  iSel.  Cas. 
22J ;  Lankford  v.  Ureen,  52  Ala.  103 ;  J£dmonaoa  t>.  Kite,  43  Mo.  176; 
Aull  bav.  Bank.  v.  Aull,  80  Mo.  199. 

2  Espy  V.  Fenton,  5  Greg.  423 ;  Ramirez  v.  Murray,  5  Cal.  222 ; 
Folsom  7'.  Carll,  6  Minn.  420.  And  see  Uurd  v.  Miller,  2  Hilt.  &ia ; 
Edmonson  v.  Kite,  43  Mo.  176;  Acl^erman  v.  Lymau,  20  Wis. 
454. 

3  Bespard  v.  Walbrldgo,  15  N.  Y.  374;  Rowland  v.  Pendleton,  21 
Ohio  .St.  G64 ;  Porter  v.  Bleller,  17  Barb.  149;  Hall  v.  Southmaycl.  15 
Barb.  SI ;  Moore  v.  Harvey,  50  Vt.  297. 

4  Waters  r.  Clark,  22  How.  Pr.  IM. 

5  Morris  v.  Nllos.  12  Abb.  Pr.  103. 

6  Ten  Eyck  v.  HoughtalHng,  12  How.  Pr.  S2S ;  Pierce  v.  Pierce,  :3. 
Barb.  243  ;  Waters  v.  Clark,  22  How.  Pr.  KM. 

7  Klersted  v.  Railroad  Co.  69  N.  Y.  343. 

8  Dean  v.  Leonard,  9  Minn.  190.  See  Ten  Kyck  v.  Hougbtaiitng,  IS 
How.  Pr.  623. 

9  Rhone  v.  Gale,  12  Minn.  M. 

10  Little  t'.  Martin,  3  Wend.  220 ;  Westlake  v.  De  Graw,  25  Wend. 
669.  If  the  landlord  gives  the  power  to  occupy  and  enjoy,  an  action 
for  use  Hiid  occupation  will  lie,  though  there  is  no  actual  occupation : 
Hall  V.  Western  Transp.  (?0.  34  N.  Y.  2*1.    See  Prevot  v.  Lawrence,  51 

K.  Y.  219. 

11  Hathaway  v.  Ryan,  85  CaL  188  ;  Sampson  v.  Schaeffer,  3  Cal.  196. 

12  Tennant  v.  Pflster,  51  Cal.  511.  • 

13  Rickert  v.  Snyder,  9  Wend.  415. 

14  Vprnam  r.  Smith.  15  N.  Y'.  827  ;  McCartyv.  Hudson,  24  Wend. 
291.    See  Jackson  v.  Eddy,  12  Mo.  209;  Edgerton  v.  Page,  20  N.  Y. 

20. 
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i  108.  Libel  and  glancler — Complaint. — Under  the  Code 
system  of  pleading,  it  is  sufficient  in  an  action  for  a 
libel  or  slander  to  state  generally  that  the  defamatory 
matter  was  published  or  spoken  of  the  plaintiff;  ^  and 
it  is  not  necessary  to  state  any  extrinsic  fact,  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of 
the  defamatory  matter.*  But  the  Code  has  not  dis- 
I>ensed  with  the  necessity  of  inducement  and  innuen- 
does, where  they  are  necessary  to  show  the  defamatory 
meaning  of  the  words.'  The  rule  is^  that  where  a  pub- 
lication is  not  defamatory  on  its  face,  and  becomes  so 
only  by  reference  to  extrinsic  facts,  the  existence  of 
those  facts  must  be  alleged  ;*  but  where  the  words,  by 
natural  construction,  tend  to  injure  the  plaintiff's  repu- 
tation, or  to  subject  him  to  hatred,  contempt,  or  ridicule, 
no  extrinsic  averment  is  necessary.*  The  oflice  of  an 
innuendo  being  merely  explanatory,  it  cannot  intro- 
duce new  matter,  nor  in  any  degree  enlarge  the  sense 
of  the  words  to  which  it  relates ;  •  the  i)laintiff  cannot, 
by  innuendoes,  extend  the  meaning  beyond  what  the 
words  justify  in  connection  with  the  extrinsic  facts.^ 
And  when  the  innuendo  is  not  justified  by  the  anteced- 
ent facts  referred  to,  so  that  without  it  the  words  are 
not  actionable,  a  demurrer  to  the  complaint  will  lie.^ 
The  complaint,  in  an  action  for  libel  or  slander,  must 
aver  publication,  that  is,  the  communication  of  the 
alleged  defamatory  words  to  a  third  person.**  But  the 
word  "  published  "  imports,  ex  vi  termmi,  a  speaking  in 
the  presence  and  hearing  of  somebody,  and  the  presence 
of  hearers  need  not  be  averred.^®  So  the  use  of  the 
words  "conversations,"  "discourses,"  "publish,"  and 
"declare,"  in  the  complaint,  is  asuf&cicnt  averment, 
implying  the  presence  of  hearers."  And  if  the  com- 
plaint avers  the  presence  of  divers  persons,  thi:^  suffi- 
ciently denotes  a  publication,  although  not  stating  that 
BooxK  Plead.  —  26. 
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they  heard  or  understood.^^    It  is  a  sufficient  allegation 
of  publication  of  a  libel  by  the  defendant,  to  allege  that 
he  was  the  proprietor  of  the  newspaper  in  which  it  ivas 
published ;  ^  and  it  need  not  be  alleged  that  the  news- 
paper was  a  circulating  newspaper,  nor  is  it  necessary 
to  aver  in  detail  the  manner  or  extent  of  the  publica- 
tion.^^   The  precise  words  published  should   be   set 
forth,  and  not  their  purport.*^    Words  published  in  a 
foreign  language  should^ be  set  forth  in  the  language 
published,  accompanied  by  an  averment  of  theirmean- 
ing  in  English,^^    And  where  the  words  are  alleged  to 
have  been  published  in  a  foreign  language,  the  com- 
plaint should  also  aver  that  they  were  understood  by 
those  who  heard  them.*^    And  it  is  necessary  to  allege 
in  the  complaint  that  the  defamatory  matter  complained 
of  was  published  maliciously,  or  to  use  words  of  simi- 
lar import ;  '^  and  the  allegation  of  malice  will  not  be 
supplied  by  implication,  or  be  presumed  from  the  false 
publication  of  words  which  are  per  ae  slanderous.^' 
Where  the  words  used  have  a  provincial  meaning,  and 
it  is  that  meaning  that  gives  them  their  force  and  effect 
as  defamatory  matter,  then  that  provincial  meaning 
must  be  averred  as  a  traversable  fact.'*'    Where  the 
libel  or  slander  is  not  actionable  per  acy  the  plaintiff 
must  not  only  allege  special  damages,^^  but  must  prove 
that  they  were  exclusively  the  consequence  of  the  pub- 
lication.'^   And  it  has  been  held,  that  if  the  special 
damage  was  a  loss  of  customers  or  of  a  sale  of  prop- 
erty, the  persons  who  ceased  to  be  customers  or  who 
refused  to  purchase  ipust,  if  possible,  be  named,  and  if 
they  are  not  named,  that  no  cause  of  action  is  stated.® 
On  the  other  hand,  it  was  held  that  special  damage 
might  be  proved  by  general  evidence  of  the  falling  off 
of  the  plaintiff's  business,  without  showing  who  the 
persons  were  who  had  ceased  to  deal  with  the  plaintiff^ 
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or  that  they  were  the  persons  to  whom  the  statements 
were  made." 

1  See  X.  Y.  Code  Civ.  Proc.  i  535 :  Cal.  Code  Civ.  Proc.  ?  400 ;  Iowa 
Code,  i  2681 ;  Wesley  v.  Bennett.  6  Duer,  68s ;  5  Abb.  Pr.  4J8 ;  Stelber 
v.  Wensel,  19  Mo.  513 ;  Carsou  v.  Mills,  6J  K.  C.  I2i. 

2  N.  Y.  Code  Civ.  Proc.  J  535 :  Cal.  Code  Civ.  Proc.  {  460.  See 
Pleischman  v.  Bennett,  23  Hun,  200 ;  87  N.  Y.  231 ;  Bwearingen  v. 
Stanley,  23  Iowa,  115. 

8  Wallace  v.  Bennet,  1  Abb.  N.  C.  478  ;  Stewart  v.  Wilson,  23  Minn. 
449 :  Hanmi  t'.  WIckUne,  26  Ohio  St.  81 :  PhtUips  v,  Baldwin,  8  N.  Y. 
Week.  Dig.  194 ;  De  Witt  r.  Wright.  57  Cal.  576.  Under  the  Iowa  Code, 
it  is  not  necessary  to  set  out  extrinsic  facts  showing  that  the  words 
chained  were  used  in  a  defamatory  sense ;  it  is  sufficient  to  set  out 
the  words  themselves,  and  state  the  defamatory  sense  in  which  they 
were  used :  Clarke  v.  Jones,  49  Iowa,  474.  See  Wilkin  v.  Tharp  55 
Iowa,  610, 611 ;  Sweariugeu  v,  Stanley.  23  Iowa,  115. 

4  BIiEiisdell  17.  Raymond,  14  How.  Pr.  265  ;  4  Abb.  Pr.  446 ;  Prv  v, 
Bennett,  5  Sand.  54 ;  Wachter  v.  Qnenzer,  29  N.  Y.  547 ;  Carroll  v. 
White,  33  Barb.  615;  Wilson  v.  Fitch,  41  Cal.  378;  Maynard  v.  Fire- 
man's Fund  Ins.  Co.  47  Cal.  207 ;  Chamberlain  v.  Vance,  51  Cal.  75 ; 
"Works  V.  Stevens,  76  Ind.  181 ;  Emmerson  v.  Marvel,  55  lud.  265 :  Llp- 
pl*ant  V.  Lipprant,  62  lud.  273 :  Frank  v.  Dunning,  88  Wis.  270 ;  Stew- 
art V.  Witnon,  23  Minn.  449 ;  Smith  v.  Coe,  22  Minn.  276 ;  Christal  v, 
Craig,  80  Mu.  367 ;  Legg  v,  Dunleovy,  80  Mo.  558.    * 

6  More  v.  Bennett,  48  N.  Y.  472 ;  Dean  v.  iller  06  Ind.  440 ;  Lang- 
ton  V.  Hagerty,  35  Wis.  150. 

6  Bell  V.  Sun  Printing  etc.  Assoc.  8  Abb.  N.  C.  157  ;  10  Jones  A  S. 
667  ;  Havemeyer  v.  Fuller.  10  Abb.  N.  C.  9  ;  60  How.  Pr.  ai6 ;  Biaisdell 
V.  Raymond,  14  How.  Pr.  265 ;  4  Abb.  Pr.  446  ;  Hurd  v.  Moore,  2  Oreg. 
85  ;  McFadin  v.  David,  78  Ind.  445 ;  41  Am.  Rep.  587  ;  Pollock  v.  Hast- 
lugs,  88  luU.  248 ;  Cramer  v.  Noouan,  4  Wis.  231. 

7  Sanderson  v.  Caldwell,  45  N.  Y.  39S. 

8"  Fleischman  v.  Bennett,  23  Hun,  200  ;  87  :N'.  Y.  231  ;  13  N.  Y.  Week. 
Dig.  ML  See  Weed  v.  Bibbins,  »i  Barb.  815 ;  Carroll  v.  White,  38 
Barb.  615. 

'  9    Desmond  v.  Brown,  33  Iowa,  13. 

10  Duel  P.  Agan,  1  Code  R.  134 ;  Guard  v.  Risk,  11  Ind.  loG ;.  Hults  v. 
Hutts,  51  Ind.  5bJ. 

11  Hurd  V.  Moore,  2  Oreg.  85. 

12  Hannlng  v.  Basdett,  12  Bush,  361. 
IS    Hunt  V.  Bennett,  13  N.  Y.  173. 

14  Indianapolis  Sun  Co.  v.  Horrell,  53  Ind.  627 ;  Sproul  v.  Plllsbury, 
72  Me.  20. 

15  Flnnerty  t>.  Barker,  7  N.  Y.  Leg.  Obs.  316  ;  Hull  v.  Vreeland,  18 
Abb.  Pr.  182 ;  42  Barb.  543 ;  Merritt  v.  Dearth,  48  Vt.  65 ;  Forsyth  v. 
£dmiston,  5  Duer,  65:{ :  2  Abb.  Pr.  430  ;  Churchill  r.  Kimble,  3  Ohio. 
409.  See  Deyo  v.  Brundage,  13  How.  Pr.  221 ;  Culver  t\  Van  Anden,  4 
Abb.  Pr.  375 ;  Kelly  v.  Waterbury,  87  N.  Y.  179 ;  Fleischman  v.  Ben- 
nett, 23  Hun,  200 :  87  N.  Y.  231 ;  Burns  v.  Williams,  88  N.  C.  139. 

16  Lettman  v.  Ritz,  3  Sand.  734 ;  Wormouth  v.  Cramer,  3  Wend. 
894  ;  Kerschbuugher  v.  Slusser,  12  Ind.  453 ;  K.  v.  H.  20  Wis.  239. 

17  K.  V.  H.  20  Wis.  239;  Wormouth  v.  Cramer,  8  Wend.  394. 
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18  Eviston  V.  Crftmer,  47  Wis.  659 ;  Hovey  v.  Rubber  Tip  Pencil  Co. 
R7  N.  Y.  UJ  ;  Haiining  v.  Bassett,  12  Bash,  861.  See  Audrew  v.  Desh- 
ler,  43  N.  J.  L.  16 ;  Diliard  v.  Collins,  25  Gratt.  343. 

19  Williams  v,  Gordon,  11  Bush,  693.  But  see  Bobinson  v.  Hatch» 
55  How.  Pr.  55 ;  Burton  v.  Beasley,  88  Ind.  401. 

20  Jones  V.  Diver,  22  Ind.  184  ;  Seller  v.  Jenkins,  97  Ind.  430.  And 
see  Dias  v.  Short,  16  How.  Pr.  322 ;  Edsali  v.  Brooks,  3  Robt.  284  ; 
Wright  V.  Paige,  3G  Barb.  438 ;  8  Keyes,  581. 

21  Bell  V.  Sun  Printing  etc.  Co.  8  Abb.  N.  C.  167  ;  10  Jones  <ft  8.  667  ; 
Bossell  V.  Elmore,  65  Barb.  627 ;  48  N.  V.  661 ;  Gelsler  t;.  Brown,  6 
Neb.  254  ;  Pollard  v.  Lyon,  91  U.  S.  225.  If  the  words  published  are 
actionable  jfM^r  «e,  the  plaintiff  is  entitled  to  recover  the  damages  gen> 
erally  and  necessarily  resulting  therefrom,  whatever  they  may  be  : 
Call  r.  Larabee,  60  Iowa,  212  ;  special  damages  need  not,  therefore,  be 
alleged :  Call  v.  Larabee,  60  Iowa,  212 ;  Swearingeu  v.  Stanley,  23 
Iowa,  115. 

22  Wallace  v.  Bennett,  1  Abb.  N.  C.  478. 

23  Halloclc  t'.  Miller,  2  Barb.  630 ;  Stlebellng  v.  Lockbans,  21  Hun, 
457 ;  Knickerbocker  v.  Eccleslne,  11  Abb.  Pr.  N.  S.  388.  And  see  Gels- 
ler  r.  Brown,  6  Neb.  254;  Cramer  v.  CuUluane,  2  McAr.  197;  Bassell 
V.  Elmore,  48  N.  Y.  561. 

24  Riding  V.  Smith,  Law  R.  1  Ex.  DIv.  91 ;  16  Eng.  647.  See  Berg- 
mann  v.  Jones,  94  N.  Y.  15. 


164.  Libel  and  slander — Answer. — Defenses  in  ac- 
tions of  libel  or  slander  are  either  such  as  deny  the 
publication  of  the  words  charged,  or  such  as  justify.* 
And  the  defendant  may,  in  his  answer,  deny  the 
publication  of  the  defamatory  matter  charged,  and  in 
a  second  paragraph  admit  the  publication  and  allege 
its  truth,'  and  in  still  another  admit  the  words,  and 
without  averring  their  truth  or  falsity,  justify  by  alleg- 
ing such,  facts  as  are  relied  on  to  excuse  their  pubiioa- 
tion.3  But  when  the  only  answer  is  a  denial  of  the 
publication,  nothing  is  admissible  in  evidence  which 
tends  either  to  prove  the  truth  of  the  charge,  or  to  es- 
tablish a  defense  on  the  ground  that  the  words  were  / 
published  on  a  justifiable  occasion.^  A  justification  j 
must  be  specially  averred  ;  ^  and  circumstances  in  miti- 
gation cannot  be  proved  unless  they  are  pleaded.*  In 
all  civil  actions  of  libel  or  slander,  if  the  defendant 
alleges  and  establishes  the  truth  of  the  matter  cliarged 
as  defamatory,  such  defendant  is  justified  in  law,  and              > 
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exempt  from  all  civil  responsibility  J  The  truth  pleaded 
in  JQstification  is  a  complete  bar  to  the  action,  and  the 
motive  with  which  the  publication  was  made  is  not 
material.^  But  it  is  not  sufficient  to  allege  the  truth  of 
the  matter  charged  as  defamatory,  and  any  mitigating 
circumstances,  in  general  terms,  without  any  state- 
ment of  facts  or  particular  circumstances  ; '  the  answer 
must  state  the  offense  of  which  the  plaintiff  is  alleged 
to  have  been  guilty,  giving  time,  place,  and  circum- 
stances.^^ In  case  of  a  general  answer,  the  plaintiff's 
remedy  is  by  motion  to  have  it  made  more  definite  and 
certain ;  ^^  but  it  is  too  late  after  verdict  to  attack  such 
answer  as  insufficient.'^  And  when  the  charge  is 
specific,  a  general  averment  in  the  answer  of  its  truth  is 
held  to  be  sufficient."  Where  the  defamatory  words 
allege  a  habit  of  committing  a  certain  kind  of  unlawful 
act,  as  well  as  a  specific  instance  of  it,  the  answer  may 
set  up  in  defense  or  mitigation  other  specific  instances 
of  the  same  kind  of  act;'^  as  where  the  defamatory 
words  charge  a  habit  of  stealing,  as  well  as  a  specific 
theft,  the  defendant  may  set  up  iii  his  answer  various 
acts  of  larceny  which  the  plaintiff  had  committed,  in 
order  to  make  good  the  oharg*»."  It  is  an  established 
rule  that  a  plea  of  Justification  must  be  as  broad  as  the 
charge ;  '*  and  an  answer  setting  up  in  justification 
"that  the  plaintiff  had  been  indicted  and  arrested  for  a 
conspiracy  to  cheat  and  defraud  *'  does  not  reach  the 
charge  of  being  a  **  scoundrel.  "  "  An  answer  in  justi- 
fication of  an  alleged  slander  charging  perjury,  which 
alleges  the  plaintiff's  testimony  to  have  been  false,  but 
not  alleging  that  it  Was  known  to  him  to  be  false,  or 
that  it  was  willfully  and  corruptly  given,  is  bad  on 
demurrer;'^  such  answer  must  allege  facts  sufficient 
to  constitute  the  crime  of  perjury.*'  'Where  the  action 
is  based  on  a  charge  imputing  a  crime,  and  there  is  an 
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answer  of  justification  with  evidence  on  the  trial  to 
sustain  it,  the  plaintiff  may  prove  his  general  charac- 
ter in'  rebuttal.20  Whether  a  defense  in  an  answer 
contains  a  justification  must  be  determined  by  the  lan- 
guage used  in  it,  and  it  cannot  be  aided,  enlarged,  or 
improved  by  an  introductory  clause,  characterizing  it 
or  expressing  its  purpose ;  *^  such  a  clause  is  irrelevant, 
and  may  be  stridden  out.^-  But  allegations  in  the 
answer  that  the  plaintiff  is  not  the  real  party  in  inter- 
est, but  the  action  is  prosecuted  by  some  one  else  in. 
the  plaintiff's  name,  are  not  irrelevances  Where  tho 
words  set  out  in  the  complaint  are  actionable  per  se,  an 
answer  setting  up,  by  way  of  defense,  tliat  they  were 
privileged,  need  not  allege  that  they  were  uttered  with- 
out malice.^*  The  plea  of  justification  is  no  aggrava- 
tion of  the  wrong  unless  it  be  used  by  the  defendant 
maliciously,  with  a  Isnowledge  of  its  falsity ;  ^  and 
mere  inability  to  establish  a  justification  is  no  evidence 
of  malice,  and  will  not  'warrant  the  inference  of  malice 
by  a  jury .28  It  is  held  to  be  proper  for  the  defendant, 
in  an  action  for  defamatory  words  published  concern- 
ing the  plaintiff,  to  answer  the  allegation  of  intent,  or 
in7ivi€ndo,  in  the  complaint  or  petition,  by  denying  the 
slanderous  intent  imputed  to  him  in  the  use  of  the 
words.27 

1  See  Harper  v.  Harper,  10  Bush,  447. 

2  Thrall  v.  Smiley,  9.Cal.  629 ;  Merk  v.  Qelzbaeuser,  SO  Cal.  631.    , 

3  Harper  t'.  Harper.  lOBush,  447.  And  see  Fink  v.  Justh,  14  Abb. 
Pr  N.  S.  107  ;  Kelly  v.  Talntor,  48  How.  Pr.  270 ;  Hager  v.  ITbblts,  2 
Abb.  Pr.  N.  S.  97  ;  Bush  v.  Proaser,  11  N.  Y.  847  ;  Doievlu  v.  Wilder, 
84  How.  Pr.  488  ;  7  Robt.  319. 

4  Harper  v.  Harper,  10  Bush,  447. 

5  Sunman  v.  Brewin,  52  Ind.  140 ;  Dnval  t%  Davey,  32  Ohio  St.  604 ; 
Boaz  V,  Tate,  43  Ind.  60. 

6  wniover  V.  Hill,  72  N.  Y.  36 ;  Blapchard  v.  Tulip,  32  Hun,  «!». 
But  see  Duval  v.  Davey,  32  Ohio  St.  604 ;  N.  Y.  Code  Cfv.  Proc.  {  536.. 

7  Castle  v.  Houston,  10  Kan.  417. 

8  Bauna  v.  Clause,  5  Hill,  196 ;  Root  v.  King,  7  Cowen,  619 ;  4 
Wend.  113, 
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9  Wachter  v.  Qnenzer,  29  X.  Y.  547 ;  Buddington  v.  Davis,  6  How. 
Pr.  401 ;  Anibal  v.  Hanter,  6  How.  Pr.  255  ;  Castle  v.  Houston,  19  Kan. 
417  ;  Sunman  v.  Brewlu,  52  lud.  140. 

10  Tllson  t*.  Clark,  45  Barb.  178  ;  Maretsek  v.  Caaldwell,  19  Abb. 
Pr.  35;  2  Robt.  715;  Billings  v.  Waller,  28  How.  Pr.  97  ;  Robinson  v. 
Hatch,  55  How.  Pr.  55. 

11  Van  Wyck  v.  Guthrie,  4  Duer,  268 ;  17  N.  Y.  190. 

12  Castle  v.  Houston,  19  Kan.  417. 

13  Van  Wyck  v.  Guthrie,  4  Duer,  268  ;  17  N.  Y.  190. 

14  Kimball  v.  Fernandez,  41  Wis.  829. 

15  Talmadge  v.  Baker,  22  Wis.  625. 

16  Smith  i;.  Tribune  Co.  4  Blss.  477 ;  Herr  v.  Bamberg,  10 How.  Pr. 
128.    And  see  Palmer  v.  Smith,  21  Minn.  419. 

17  Loveland  v.  Hosmer,  8  How.  Pr.  215.  See  Jaycocks  v,  Ayres,  7 
How.  Pr.  215. 

18  Downey  v.  Dillon,  52  Ind.  442 ;  Spooner  v.  Keeler,  51  X.  V.  527. 

19  Downey  t'.  Dillon,  52  Ind.  442.  And  see  United  States  v.  Bab- 
cock,  4  McLean,  113L 

20  Downey  v.  IMIlon,  52  Ind.  442. 

21  Kelly  v.  Waterbury,  87  N.  Y.  179. 

22  Kelly  v.  Waterbury.  87  X.  Y.  179. 

23  Moody  t».  Libbey,  1  Abb.  N.  C.  154. 

24  Robinson  v.  Hatch,  55  How.  Pr.  55.  See  Hamilton  v.  Eno,  16 
Huh,  599  ;  81  N.  Y.  116. 

25  Klinck  V.  Colby,  46  N.  Y.  427;  BIsbey  v.  Shaw,  12  N.  Y.  67: 
IMstiu  V.  Rose,  69  N.  Y.  122  ;  7  Hun,  83 ;  Bush  t'.  Prosser,  U  N.  Y.  366. 

26  Aird  v.  Fireman's  Journal  Co.  10  Daly,  25(. 

27  Wilkin  v.  Tharp,  55  Iowa,  609.  See  Fry  v.  Bennett,  5  Sand.  54 : 
1  Code  R.  X.  a  238 

§  166.  Lien,  meohanio's — Complaint. — A  suit  to  enforce 
a  mechanic's  lien  is  essentially  a  suit  in  equity,  and 
strict  proof  of  all  that  is  essential  to  the  creation  of  the 
lien  is  required  ;  ^  this  includes  proof  of  the  commence- 
ment of  the  work,  the  character  of  the  work,  and  when 
it  was  completed.^  The  existence  of  a  lien  is  absolutely 
necessary  to  confer  jurisdiction  upon  the  court,  and 
when  no  valid  lien  has  been  filed,  the  court  cannot 
entertain  the  proceeding  for  the  purpose  of  granting  a 
personal  judgment.'"  The  complaint  or  petition  must 
set  forth  the  facts  which  show  that  the  plaintiff  has  a 
lien  and  the  right  to  enforce  it ;  *  it  must  show  a  full 
compliance  with  the  statute  in  all  respects.^    There  can 
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be  no  enforcement  of  a  lien  until  the  debt  for  which  the 
lien  is  made  and  held  as  security  has  become  payable  ; « 
and  a  complaint  or  petition  which  fails  to  state  that 
something  was  due  for  the  services  ori  which  the  lien 
was  founded  at  the  time  the  suit  was  commenced  is 
fatally  defective.^  But  it  is  held  that  an  amendment 
maybe  made  in  this  respect ;  ^  and  that  although  the 
complaint  itself  does  not  state  that  the  debt  is  due,  yet 
if  that  fact  is  stated  in  the  petition  which  is  embodied 
in  and  made  a  part  of  the  complaint,  it  is  sufficient.* 
So  the  complaint  may  be  amended  so  as  to  correct  an 
erroneous  description  of  the  property.^*'  And  an  error 
in  the  name  of  tlie  owner  in  the  notice  of  claim  may  be 
corrected  in  the  complaint  by  setting  forth  the  mistake 
and  averring  the  true  owner."  The  complaint  mast 
aver  that  the  labor  was  performed  under  a  contract, 
express  or  implied,  but  it  is  not  necessary  to  name  the 
contract,  when  the  facts  stated  amount. to  a  contract ;" 
so  it  must  be  shown  that  the  contract  was  made  with 
the  owner  or  his  agent.^*  And  it  is  not  sufficient  to 
allege  in  the  complaint  that  a  person  contracted  with 
the  plaintiff,  to  entitle  the  plaintiff  to  make  him  a  party 
defendant,  and  recover  a  personal  judgment  against 
him  ; "  he  only  is  a  contractor  who  contracts  with  the 
owner  of  the  premises."  But  under  a  complaint  to 
enforce  a  mechanic's  lien,  alleging  that  the  defendant 
is  the  owner  of  the  land  on  which  the  building  was 
erected,  proof  that  the  defendant  is  the  owner  of  the 
building,  with  a  right  to  remove  it,  and  tenant  for 
years  of  the  land,  is  not  a  fatal  variance,  and  will  justify 
a  decree  for  the  sale  of  the  building  and  term.'*  The 
complaint  should  aver  that  the  lien  was  filed  within 
the  time  limited,  before  the  commencement  of  the 
action ;  ^^  but  the  omission  is  one  which  should  be  taken 
advantage  of  by  demurrer,  and  is  cured  after  trial  and 
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verdict."  So  the  complaint  should  describe  the  prop- 
erty to  be  charged,  and  allege  that  the  defendant  had 
an  interest  in  the  property .i»  It  should  allege  that  the 
materials  were  furnished  for  the  building  sought  to  be 
charged  with  the  lien,  and  it  is  not  sufficient  to  aver 
that  they  were  furnished  to  the  contractor  or  owner, 
and  were  used  in  the  construction  of  the  building.^ 

1  Davis  V.  Alvord,  94  U.  ft.  54iS ;  Wilier  v.  Bergenthal,  SO  Wis.  474 ; 
Huse  «.  Washburn,  50 -Wis.  414.  A  proceediuflr to  enforce  U  mechanic's 
lien  in  New  York  is  not  an  action  within  the  meaninK  of  the  Code, 
but  a  special  proceeding:  Hallahau  v.  Herbert,  57  N.  Y.  400 ;  Leavy 
v.  Gardner,  63  N.  Y.  624. 

2  Davis  t;.  Alvord,  04  U.  S.  645 ;  Willamette  Falls  etc.  Co.  v.  Smith, 
1  Oreg.  171 ;  Bowley  v,  James,  31  111.  2M. 

8  Chllds  V.  Bostwick,  65  How.  Pr,  140 ;  Weyer  v.  Beach,  79  N.  Y. 
412. 

4  Conkrlght  t'.  Thompson,  1  Smith,  R  D.  661 ;  Foster  t'.  Poillon,  a 
Smith,  E.  D.  556 ;  Mason  v.  Heyward,  5  Minn.  74 ;  Tinsley  v.  Boykin, 
46  Tex.  599 ;  Shaw  v.  Allen,  24  Wis.  664  ;  Pool  v.  Sanfoi-d,  52  Tex.  621 ; 
Oault  V.  Soldaiii,  34  Mo.  150 ;  Hicks  v.  Murry,  43  Cal.  513 ;  HofTmau  v. 
Walton,  36  Mo.  613. 

5  Pool  V.  Sanford,  52  Tex.  621 ;  Kechler  t'.  Stumme,  4  Jones  &  S. 
837  ;  Ark.  etc.  R.  R.  Co.  v:  McKay,  80  Ark.  68-X 

6  Harmon  v.  Ashmead,  60  Cal.  439. 

7  Roberts  v.  Campbell,  69  Iowa,  675 ;  Stubbs  'v.  Railroad  Co,  62 
Iowa,  280;  Bailey  v.  Johnson,  1  Daly,  67;  Leiegne  v.  Schwarzler,  67 
How.  Pr.  130  ;  10  Daly,  647. 

8  Lei^ne  v.  Schw^xcler,  67  How.  Pr.  130  ;  10  Daly,  547. 

9  Hose  V.  Washburn,  53  Wis.  414.  But  see  Stubbs  v.  Railroad  Co. 
62  Iowa,  280. 

.10  Mann  v.  Schroer,  50  :Mo.  806  ;  DufJTy  v.  Brady,  4  Abb.  Pr.  432  ; 
Huse  V.  Washburn,  59  Wis.  414.  And  see  McGeo  v.  Piedmont  Manuf. 
Co.  7  8.  C.  263. 

11  Leiegne  v.  Schwarzler,  67  How.  Pr.  130 ;  10  Daly,  647.  And  see 
Hubbell  17.  Schreyer,  16  Abb.  Pr.  N.  S.  304.  Compare  McElwee  v. 
fianford,  53  How.  Pr.  89. 

12  Nolan  v.  lA)veIock,  1  Mont.  224.  And  see  Fulton  Iron  Works  v, 
Bmeltiiig  Co.  80  Mo.  266. 

13  Wilcox  V.  Keith,  3  Oreg.  372  ;  Peck  v.  Brldwell,  6  Mo.  A  pp.  461 ; 
Clark  V.  Raymond,  27  Wis.  456 ;  Porter  v.  Tooke,  35  Mo.  107  ;  Shaw  v. 
Allen,  24  Wis.  663 ;  Clark  v.  iSchatz,  24  Minn.  300. 

14  Gothard  v.  Lavalle,  4  N.  Y.  Mouth.  Law  Bull.  30. 

15  Ootbard  v.  Lavalle,  4  Y.  N.  Month.  Law  Bull.  80.  And  see 
Wilcox  V.  Keith,  3  Oreg.  372. 

16  McCarty  v.  Burnet,  84  Ind.  23. 

17  Peck  V.  Heiisley,  21  Ind.  844 ;  Dean  v.  AVheeler,  2  Wis.  224  : 
McCrea  v.  Craig,  23  Cal.  622  ;  Ark.  etc.  R.  R.  Co.  v.  McKay,  ?0  Ark. 
682.  And  see  Hamilton  v.  Naylor,  72  Ind.  171 ;  Lawtou  v.  Case,  TS 
Ind.  6a 
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18  Skyrme  v.  Occidental  Mill  etc.  Co.  8  Xov.  219. 

19  Shaw  V.  Alien,  24  Wis.  5ffJ ;  Knox  r.  Starks,  4  Minn.  20 ;  McCarty 
t*.  Van  Etten,  4  Minn.  461.  And  see  Tbomoii  v.  Smith,  42  Pa.  St.  68 ; 
Uarman  v.  Cummlugs,  43  Pa.  St.  ^122. 

20  CrawfordsvUle  v.  Barr,  45  Ind.  2S8 ;  HUl  v.  Sloan,  50  lud.  181 ; 
LawtOQ  V.  Case,  73  Ind.  00. 

J  166.  Lien,  mechanio's — Answer.  -^  In  a  suit  to  enforce 
a  mechanic's  lien,  it  is  held  to  be  a  good  defense  to  the 
owner  that  there  are  liens  npon  the  premises  pri6r  to  . 
that  of  the  plaintiff,  exceeding  in  amount  the  sum  due 
from  tlie  owner.^  And  where  the  defenses  were:  (1) 
That  the  agreed  price  was  payable  by  installments,  and 
that  the  notice  of  lien  was  not  tiled  within  six  months 
after  tlie  first  installment  became  due;  and  (2)  that 
there  was  an  action  at  law  pending  to  recover  tlie  same 
amount,  it  was  held  that  the  defenses  were  not  irrelevant 
or  frivolous.*  Wliere  the  defendant  in  his  answer  de- 
nied all  knowledge  of  the  plaintiff's  furnishing  any 
materials,  and  that  he  gave  him  any  notice  of  his  lien, 
and  then,  as  a  counter-claim,  alleged  that  the  plaintiff 
guaranteed  that  the  contractor  should  erect  the  build- 
ing in  a  workmanlike  manner,  and  complete  it  by  a 
certain  date,  and  asserted  that  neither  cohdition  was- 
fnlfilled,  and  claimed  damages  for  their  breach,  it  was 
held  that  this  defense  was  admissible  as  a  counterTClaim, 
and  was  not  inconsistent  with  the  prior  defenses.'  And 
where  the  answer  set  up  the  failure  of  the  plaintiff  to 
complete  the  work  according  to  the  written  contract, 
and  enumerated  some  of  the  particulars  in  wliich  the 
work  was  defective,  and  claimed  to  recoup  damages 
therefor,  it  was  held  that  the  plaintiff  must  i^rove  per- 
formance in  accordance  with  the  written  contract  to  en- 
title him  to  recover.*  The  demand  and  refusal  to  pay, 
averred  in  the  plaintiff's  affidavit  to  foreclose  a  mer- 
chant's lien,  may  be  traversed  and  denied  by  the  defend- 
ant's counter-affidavit,  and  form  an  issue  to  bo  tried, 
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and  if  found  against  tlie  plaintiff,  his  riglit  to  foreclose 
tlielien  fails.*  According  to  a  Calif  ornia  decision,  where, 
in  an  action  to  enforce  a  mechanic's  lien,  the  complaint 
alleges  that  the  defendant  has  or  claims  an  interest  in 
the  land  which  is  subject  to  the  lien,  this  allegation  is 
wholly  immaterial,  and  a  general  denial  does  not 
amount  to  a  disclaimer  of  such  interest,  but  only  puts 
in  issue  the  fact  that  it  was  subject  to  the  lien.^ 

1  Lehretter  v.  KofTman,  1  Smith,  E.  D.  664. 

2  Webb  V.  Van  Zandt,  16  Abb.  Pr.  190. 

3  McAdow  V.  Boss,  53  Mo.  199.  See  Winder  v.  Caldwell,  14  How.  434. 

4  Haag  v.  Hllmeyer,  15  N.  Y.  Week.  Dig.  323.  And  see  Oourdier 
V.  Thorp,  1  Smith,  E.  D.  697. 

5  Moore  V.  Martin,  58  Qa.  41L 

6  Elder  v.  Spinks,  53  Cal.  293.  But  see  opinion  by  Bhodes,  J.,  53 
Cal.295. 

2  167.  Xalioions  proseoution — Complaint. — In  an  ac- 
tion for  malicious  prosecution  the  complaint  must  aver 
that  the  arrest  and  prosecution  were  malicious,'  that 
there  was  no  probable  cause  therefor,-  and  that  the  suit 
or  proceeding  in  which  the  arrest  was  had  terminated 
in  favor  of  the  party  bringing  this  action.^  If  the  com- 
plaint fails  to  set  out  these  material  allegations,  it  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action 
for  malicious  prosecution.^  An  allegation  of  the  *^  falsity 
of  the  charge ''  is  not  equivalent  to  an  allegation  of  ^*-  the 
want  of  probable  cause."  *  Nor  is  the  averment  **  with- 
out just  or  proper  cause  "  equivalent  to  an  averment  of 
want  of  "  probable  cause  *' ; '  but  the  objection  is  not 
available  when  raised  for  the  first  time  upon  appeal.' 
However  false  the  charge  might  have  been,' if  the  per- 
son making  it  had  probable  cause  for  so  doing,  he 
would  not  be  liable  in  a  suit  for  malicious  prosecution. > 
And  the  complaint  need  not  allege  that  the  defendant 
falsely^  as  well  as  maliciously  and  without  probable 
cause,  made  the  accusation  upon  which  the  plaintilf 
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was  arrested,  tried,  and  convicted.'  The  termination  of 
the  suit  or  proceeding  alleged  to  have  been  malicious 
must  be  averred  in  the  complaint ;  ^^  and  it  must  also 
be  averred  that  it  terminated  favorably  to  the  plaintiff.*^ 
If  an  appeal  is  pending,  it  is  held  that  the  suit  or  pro- 
ceeding is  not  determined.^'  But  an  allegation  of  a 
termination  in  the  plaintiff's  favor  by  tlie  entry  of  a 
nolle  prosequi^  on  motion  of  the  district  attorney  and. 
with  leave  of  court,  is  sufficient.*'  In  an  action  for  ma- 
liciously obtaini  ng  an  order  of  arrest  against  the  plaintiff, 
the  complaint  is  defective  if  it  omits  to  state  that  the 
order  of  arrest  had  been  vacated,  or  that  judgment  had 
been  rendered  for  tlie  defendant  therein,  unless  it  ap- 
pears that  the  order  was  a  nullity  ab  iiiitioM  As  it  re- 
spects probable  cause,  proof  of  the  actual  guilt  of  the 
accused  is  conclusive  evidence  thereof,  and  if  such, 
proof  be  made,  no  action  can  be  sustained  by  the  ac- 
cused, however  plainly  malice  may  be  shown,  or  how- 
ever improper  may  have  been  the  motives  of  the  person 
instituting  the  prosecution.**  If  the  plaintiff  in  this 
action  desires  to  recover  special  damages,  they  should 
be  specially  averred,  and  the  complaint  should  set  out 
with  particularity  the  causes  which  produced  thena." 
Thus,  evidence  of  damages  arising  from  the  loss  of 
boarders,  growing  out  of  the  party's  arrest,  is  not  ad- 
missible, unless  specially  pleaded.^^  And  the  amount 
of  costs  and  counsel  fees  expended  by  the  plaintiff  itx 
defending  the  prosecution  is  a  matter  of  special  damage, 
and  to  be  recovered  must  be  specially  alleged  and 
pro  ved.*8  In  an  action  to  recover  damages  for  the  abase 
of  legal  process,  it  is  unnecessary  to  allege  or  prove  the 
termination  of  the  prosecution  ;  *•  and  such  action  may 
be  sustained  without  proof  of  a  want  of  probable  cause, 
thus  differing  in  two  important  respects  from  an  action 
for  malicious  prosecution.**    Nor  need  want  of  probable 
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eause  be  averred  in  an  action  for  false  imprisonment ;  ^ 
tlie  material  allegations  in  such  action  are,  tliat  tiie  de- 
fendant imprisoned  tlie  plaintiff  against  his  will,  and 
without  authority  of  law.^*  But  a  cause  of  action  for 
false  imprisonment,  and  one  for  a  malicious  prosecu- 
tion, when  botli  arise  out  of  tlie  same  transaction,  may' 
be  alleged  in  different  counts  of  the  same  complaint.^^ 
And  a  complaint  containing  averments  making  a  case 
of  malicious  prosecution  ,may  b^iCl^nged*  b^  amend- 
ment, so  as  to  state  a  cause  of  action  for  false  imprison- 
ment ;  2^  or  vice  versa,^  And  -  it  was  held  that,  where 
but  a  single  detention  is  com|iUiiined  of,  the  plaintiff 
may-  allege  such  facts,  as  show  either  a  cause  of  action 
for  false  imprisonment,  or  one  for  malicious  prosecu- 
tion, or  both.*  According  to  the  weight  of  authority, 
no  action  will  lie  for  the  institution  and  prosecution  of 
a  civil  action  with  malice,  and  without  probabte  cause, 
when  there  has  been  no  arrest  of  the  person  or  seizure 
of  the  property  of  the  defendant,  and  no  special  injury 
sustained,  which  would  not  necessarily  result  in  all 
suits  prosecuted  to  recover  for  like  causes  of  action.*^ 

1  Hahh  V.  Schmidt,  64  Cal.  234  ;  Thaiile  v.  krekeler,  81  N.  Y.  42» ; 
Laird  V.  Taylor, B^  l^i^rb.  13);  Fjigan  v.  Knox,  G6  N.  Y.  525 ;  1  Abb. 
N.  C^  248;  Thompson  «.  Lumley,  50  How.  Pr.  105;  1  Abb.  N.'C. 
254. 

2  HoRg  V.  PInckney,  IB  S.  C.  387 ;  John  v.  Duncan,  2  N.  Y.  Month. 
Law  Bull.  20 ;  King  v.  Montgomery,  50  CaL  115 :  Richardson  v.  Virtue, 
2  Hun,  208;  Wanser  v.  Wyckoflf,  9  Hun,  178;  Lavender  v.  Hudgens, 
32  Ark.  763  ;  Dennehey  v.  Woodsum,  100  Mass.  195  ;  Scotten  v.  Long- 
fellow. 40  Ind.  23;  Parsons  t'.  Harper,  16  Qratt.  64.    The  burden  of 

groof  Is  on  the  plalutlfT  to  show  want  ofprobable  cause  and  malice': 
utton  V.  Anderson,  103  Pa.  St.  151 ;  McFarland  v.  Washburn,  14  111. 
App.  363. 

3  Fortman  v.,  Rottler,  8  Ohio  St.  548  ;  Hall  v.  Fisher,  20  Barb.  441 ; 
Moulton  V.  Beecher,  1  Abb.  N.  C.  iy\ ;  Clark  v.  Cleveland,  6  Hill,  344  ; 
Swartwout  v.  Bickelman,  12  Hun^^SoS  ;  Dusenbury  v,  Keiley,  8  Daly, 
537. 

4  Anderson  v.. Buchanan,, "Wright,  725;  'Ferguson  v.  Tobey,  1 
Wash.  T.-27rj;  GMfflh  v.  Chubb,  7  Tex.  60:i ;  58.  Am*  Dec.  85,  93,  n.; 
SCoohey  v.  Kennett,  10  Mo.  5ot ;  61  Am.  DeC.  576,  580,  n.;  Schodnover 
V.  Reed,  66  Ind.  598.    See  Cochrane  v.  Quackenbush,  29  Minn.  370; 

.MoElrpy  v.  Adams,  sa.Ark^  315 1  StandUT  v.  jpalmeter,  18  lud.  321 ; 
Dennis  v.  Ryan,  63  Barb.  143. 

BooNK  Plead.  —  27. 
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5  Scotteu  V.  Longfellow,  40  Ind.  ^    And  see  Hays  v,  Bllsxard,  90 
.Ind.'iSZ. 

6  Van  De Wiele  v.  CalUnanJ  Daly,  8S6 ;  £1118  v.  Thtlman,  3  Call,  Sw 

7  Van  De-WIele  v.  Callanan,  7  Daly,  886. 

8  ;Ziegler  v.  Powell,  54  Ind.  17% 
'.9  :Ziegler  v.  Powell,  64  Ind.  172. 

10  Garrison  v.  Pearce,  S  Smith,  E.  D.  2S5  ;  Laird  v.  Taylor,  66  Barb. 
J39  ;  Duseubury  v.  KeUey.  H  Daly,  537, 540. 

11  Merrlman  r.  Morgan,  7  Oreg.  68 ;  Fortman  v.  Bottler,  8  Ohio  St, 
..5IS ;  Nebeusahl  v.  Towusend,  61  How.  Pr.  853, 35a 

12  ITebenzahl  v.  Towniend,  61  How.  Pr.  853 ;  10  Daly,  232. 

.    13   ]MEoiilton  ^v.  BMCber,  l  Abb.  X^C.  U9>    Compare  Thomason  «\ 
Demdttfe,18  How.'  Pt.  W»:  9  Abb.  Tr.  242;  Marbourg  v.  Smith,  U 
.Kan.  664  ;  Kelley  v.  Sage,  13  Kan.  100 ;  Ash  v.  Marlow,  aOOblo,  lliH 

14  Searll  v.  McCraoken,  16  How.  Pr.  262. 

15  Jennings  v.  DavldaoBLlS  '9un,<9l3;  Miller  «i  Mllllgau,48  BartK 
:J»;  TvtrtMt^.  DlnnegarraTHun,  466. 

16  Stanfleld  v.  Phillips,  78  Pa,  St  73 ;  Donnell  v.  Jones,  13  Ala.  430 ; 
MUes  v.  Weston,  60  111.  86L 

17  Home  V,  Sullivan,  83  III.  80.  And  see  Donnell  v.  Jones,  13  Ala. 
490. 

18  Thompson  v.  Lumley,  7  Daly,  74 ;  Strang  v.  Whitehead,  12  Wend. 
1 44.   See  Zlegler  v.  Powell,  54  Ind.  173, 178. 

19  Bfihinger  v.  Sweet,  1  Abb.  N.  C.  263 ;  6  Hun,  478. 

20  Haisard  v.  Harding,  63  How.  Pr.  326.  See  Smith  v.  Smith,  20 
,HuB«^5aS. 

21  Diehl  V.  Frlester,  87  Ohio  St.  473 :  Spice  i;.  Stelnmck,  14  Ohio  St. 
213;  Colter  v.  Lower,  85  Ind.  285 ;  Carey  i*.  Sheets,  60  Ind.  17.    But 
see  fiasard  v.  Harding,  63  How.  Pr.  326, 827 ;  Akin  v.  I^ewell,  82  Ark. 
i£05. 

52  «ee  E<kly  v.  Beach,  7  Abh.  Pr.  17 ;  Molony  t».  Dows,  2  Hilt  217 ; 
15  How..  Pr.  261;  Oalllmore  v.  Ammermau,,xa  Iud..82:i;  JPalDter  t^ 
.Ivea,  4  JCeb.  122 ;  Shaw  v.  Jiiyue,^  How.  Pr.  im;  Dusoiibury  v,  Kiely, 
>«Daly,«J7. 

28  Baxx  V.  Shaw.  10  Hun,  580  ;  Bradner  t*.  Faulkner,  98  N.T.  515; 
Marks  v.  Townsend,  21  N.  Y.  Week.  Dig.  10.  But  see  NebenaahJ  v. 
Towutaeud,  10  Daly,  232  ;  61  How.  Pr.  85:1. 

SA  PAfaBkter  V.  Ives,  4  Neb.  122  ;  Spice  v,  Steinruck,  14  Ohio  St  2t3L 

25  Johnson  v.  Corrlngton,  3  CIn.  Bull.  1189.  And  see  Steel  «.  Wil- 
liams, 18  Ind.  161 ;  Truesdeil  v.  C*ombs,  88  Ohio  St  186. 

26  WfMirstaff  V.  Schlppel,  27  Kan.  460.  That  there  can  be  no  recovery 
•ioj  false  iinprlsoumeut  on  proof  of  acase  of  malicious  prosecution : 
rSce  HersQg  v.  Graham.  9  Lea,  152.  And  that  where  a  complaint  sets 
iforth  a  cause  of  action  for  false.imprlaonment  and  another  for  malle- 

lous  prosecution,  both  for  the  same  arrest  and  imprisonment  the 

Slain  tiff  should  be  required  to  elect  between  them  at  the  trial :  8M 
rebeuzahl  v.  Townsend,  10  Daly,  232 ;  61  How.  Pr.  853. 

27  Bltz  V,  Meyer,  40  N.  J.  L.  252 ;  29  Am.  Rep.  233 ;  Eherly  t».  Bnpp, 
90  Pa:  St.  259 ;  Me  ver  v.  Walter,  64  Pa.  St  289 ;  Gorton  v.  Brown,  27in. 
485 ;  Wetmore  v.  Melllnger,  Sup.  Ct  towa,  18  N.  W.  Bep.  370.  Com- 
ipare  M<»fltott  v.  Flsber,  47  Iowa,  47^ ;  Cnreeu  fr»  Oochran,  43  lowa,  544 ; 
iiuttou  «.  McCouuell,  46  Wis.  209, 279, 
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2  168.    ][aIi<noni  proMenUon— Aniwer.  — In  an  action 
for  malicious  prosecution,  the  defendant  may  allege  in 
mitigation  facts  tending  to  show  that  what  he  did  was- 
done  without  malice,  and  tliat  he  had  a  right  to  sup- 
pose there  was  reasonable  cause  for  his  action.^    And 
tkcts  showing  probable  cause  maybe  given  in  evidence- 
under  the  general  denial ;'  though/accotding  to  some- 
of  the  decisions,  the  particular  grounds  showing  prob- 
able cause  should  be  set  up  in  the  answer.'    But  the 
defendant  may,  under  a  generar  denial,  show  that  he 
acted  upon  the  advice  of  oouni^l  learned  in  the  law, 
and  upon  a  full  presentation  of  the  facts,  and  this 
would  be  an  effectual  defense;^  otherwise,  that  he 
acted  upon  the  advice  of  a  justice  of  the  peace  not 
learned  in  the  law.^    In  order  to  constitute  a  defense 
to  an  action  for  malicious  prosecution,  the  facts  stated 
in  the  complaiiit,  if  they  do  not  constitute  a  crime, 
must  neverth^ess  be  true,*  since  it  is  impossible  for  a 
party  to  make  for  himself  probable  cause  out  of  liis 
own  falsehood^ 

1  Bradner  v.  Faulkner,  08  N.  Y.  615 ;  18  N.  Y.  Week.  Dig.  134. 

2  Trogrden  v.  Deckard,  45  Ind.  572 ;  Benedict  v.  Seymour,  6  How. 
Tt,  298.    And  see  John  v.  Bridgman,  27  Ohio  81.  22. 

S  Brown  v.  Connelly,  5  Blackf.  890 ;  Scheer  v.  Keown, 34  Wis.  349 ; 
'WUaon  o.  Ferrari,  I  Disn.  579.. 

4  Smith  V.  Davis,  3  Mont.  109;  Levy  v.  Brannan,  S9  Cal.  485; 
Snarling  v.  Conway,  6  Mo.  App.  283;  Hall  v.  Suydam,  6  Barb.  Si; 
white  V.  Tucker.  16  Ohio  St.  468 ;  Wright  v.  Hanna,  98  Ind.  217.  See 
watt  V.  Corey,  76  Me.  87. 

5  Dolbe  V.  Norton,  22  Kan.  101 ;  Sutton  v.  McConnell,  46  Wis.  269 ; 
Coleman  v.  Henrlch,  2  Mackey,  189.  But  compare  Hahn  v.  Schmidt, 
64  CaL  284 ;  McNeely  v.  Drisklll,  2  Blackf.  259 ;  Leigh  v.  Webb,  3  £sp. 
164. 

6  Anderson  v.  Buchanan,  8  Ind.  432  ;  Dennis  t>.  Ryan,  63  Barb. 
145;  Hahn  v.  Schmidt,  64  Cal.  284;  Farllei;.Danks,30Eng.  L.<&  Eq.  115. 

7  Dennis  v.  Ryan.  63  Barb.  145.  One  sued  for  malicious  prosecu- 
tion cannot  be  heard  to  contend  that  the  complaint  upon  which  he 
jprocured  the  arrecit  to  be  made  was  defective :  Parli  v.  Beed,  80  Kau. 

I  168  a.  Mandamiis. — Although  the  remedy  by  man- 
damus is  prosecuted  in  the  name  of  the  State  upon 
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individual  relation  or  information,  yet  the  proceeding 
is  declared  by  the  courts  to  be  a  civil  remedy,  having* 
all  the  qualities  and  attributes  of  a  civil  action,  and  is 
applied  solely  for  the  protection  of  civil  rights.*  Nor  is 
It  necessary  in  order  to  maintain  mandamus  to  enforce 
a  public  right,  that  the  relator  should  show  that  he  has 
any  legal  or  special  Interest  in  the  result,  beyond  his 
interest  as  a  citizen,  in  having  the  laws  executed  and 
the  right  enforced ;  ^  though,  according  to  the  decisions 
in  some  of  the  States,  he  must  show  that  he  has  sonde- 
private  or  special  interest  to  be  subserved,  or  some 
particular  right  to  be  pursued  or  pix)tected,  independ- 
ent of  that  which  he  holds  in  common  with  the  public 
at  large.'  And  he  must  affirmatively  show  perform- 
ance of  whatever  is  required  of  him  as  a  condition  pre- 
cedent to  the  right  demanded,  before  he  is  entitled  to 
the  writ.*  The  alternative  writ  of  mandamus,  and  the 
return  thereto,  are  usually  regarded  as  constituting  the 
pleadings  in  proceedings  by  mandamus,  the  writ  stand- 
ing in  the  place  of  the  complaint,  and  the  return  tak-' 
ing  the  place  of  the  plea  or  answer  in  an  ordinary 
action  at  law.^  The  alternative  writ,  when  issued,  be- 
comes and  constitutes  the.  plaintiff  *s  complaint  or 
cause  of  action,  and  upon  it,  issues  of  law  or  fact  may 
be  joined  as  upon  the  complaint  in  other  cases.*  And 
the  relator  should  so  set  forth  the  facts  upon  which  he 
relies  for  the  relief  sought  that  the  defendant  may  be 
able  to  take,  issue  on  tbem.'^  He  is  bound. to  state  a 
case  prima  facie  good,®  and  the  same  sufficiency  of 
statement  is  required  as  in  a  complaint  in  an  ordinary- 
action.'  The  alternative  writ,  as  a  pleading,  should  be 
entitleci,  showing  who  are  the  parties  to  the  action, 
making  the  relator  the  plaintiff,  and  the  respondent 
the  defendant.^*  It  must  show  oil  its  face  a  clear  right 
to  the  relief  demanded  by  the  relator, ii  and  should  con- 
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tain  no  allegations  except  such  as  arc  pertinent  to  that 
right.^2  A  motion  to  quash,  for  a  want  of  statement  of 
facts  sufficient  to  entitle  the  relator  to  the  relief  souglit, 
is  eq:Uivalent  to  a  demurrer  to  a  complaint  or  petition 
in  an  ordinary  action.*'  A  plea  Which  takes  issue  upori 
immaterial  facts,  but  which  does  not  traverse  and 
deny  nor  confess  and  avoid  the  material  allegations, 
is  bad  upon  demurrer.**  Generally  speaking,  the 
pleadings  are  to  be  construed  and  to  have  the  same 
effect  as  pleadings  in  a  ci\il  action.*^  The  relation  is  to 
be  regarded  the  samo  as  a  complaint,  and  the  return  as 
an  answer,  to  which  a  demurrer  or  rGi)ly  may  be  inter- 
posed.** And  the  pleadings  may  be  amended  as  in 
civil  actions." 

I  See  Judtl  v.  Driver,  1  Kan.  455 ;  McBane  v.  People,  50  111.  508 ; 
Byers  t».  Bailey.  7  Iowa,  oJ!  ;  Arberxy -jj.  Beavers,  G  Tex.  457  ;  55  Am. 
Dec.  7yi ;  State  v.  Oracey,  11  Nev.  223 :  Weber  r.  Zini merman,  ti 
Md.45. 

.  2  Hamilton  v  State,  3  Ind.  452;  State  v.  Gracey,  11  Nev.  223; 
Btate  v.  Doyle,  40  Wis.  175 ;  People  v.  Halsey,  37  N.  Y.  344  ;  State  v. 
Board  of  Education,  35  Ohio  St.  3(S3 ;  Moses  t>.  Kearney,  81  Ark.  2(;i ; 
Hall  V.  People, 67  111.  307 ;  State  r.  Shropshire,  4  Neb.  411  ;  Pumphrey 
V.  Mayor  etc.  47  Md.  145 ;  McOonihe  v.  Sluic,  17  Flo.  23S. 

3  Linden  v.  Alameda  Co.  45  Cal.  6 ;  Adklns  v.  Doolen,  23  Kan.  659 ; 
Bobbett  v.- State,  10  Kan.  9 ;  HefPnor  i\  Common vv.  28  Pa.  St.  108  ; 
banger  v.  County  Commissioners,  25  Me.  291. 

4  People  V.  Glann,  70  111.  232 ;  Pooplo  v.  Ilayt,  66  N.  Y.  606. 

5  State  V.  Gracey,  11  Nev.  223;  Smith  v.  Johnson,  60  Ind.  55; 
People  V.  Ovenshire,  41  How.  Pr.  1G4,  And  see  People  v.  Mayor  etc. 
51  lU.  2S ;  State  v.  Sheridan,  43  N.  J.  L.  82 ;  Gal;  Code  Civ.  Proc.  5  1089. 

6  Jessnp  v.  Carey,  61  Ind.  S84 ;  Johnson  v.  Smith,  64  Ind.  275; 
Smith  v.  Johnson,  6U  Ind.  65.  And  see  Fornoff  v,  :Nash,  23  Ohio  St. 
835  ;  Jones  v.  'jliibbs,  51  Miss.  401;  Beard  v.  Supervisors,  51  Miss.  &12  ; 
People  V.  Salomon,  46  111.  i{36. 

7  People  V.  Supervisors,  15  Barb.  607 ;  State  v,  Everett,  52  Mo.  83 ; 
liavalle  v.  Soucy,  96111.  4(i7. 

8  State  V.  Helmer,  10  Neb..23 ;  People  v.  Hatch,  33  III.  133 ;  State 
V.  Qoveruor,  39  Mo.  383. 

9  People  V.  Ransom,  2  N.  Y.  4:X).  Aiul  see  Arberry  v.  Beavers, 
6  Tex.  457  ;  55  Am.  Dec.  791. 

10   State  V.  Commissioners  etc,  11  Kan.  GO,  71. 

II  People  V.  Glann,  70  111.  232  ;  Board  of  Trustees  v.  People,  12  111. 
248  ;  52  Am.  Dec.  488  ;  People  v.  Davis,  9»  111.  V'^i  ;  People  v.  Ovenshire, 
41  How.  Pr.  164 ;  Fairbauk  v.  Sheridan,  43  N.  J.  L.  82. 

32  People  v.  Ovenshire,  41  How.  Pr.  164.  See  People  v.  Supervis- 
ors, 12  Barb.  446 ;  People  v.  Supervisors,  15  Barb.  607. 
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13  State  V.  Stock  well,  7  Kan.  08 ;  Crans  v.  Francis,  24  Kan.  7no. 
Roe  POtts  V.  State,  75  Tnd.  836 ;  Fornoff  v.  Nash.  23  Ohio  St  835  ; 
People  V.  Railroad  Co.  28  Hun,  513 ;  8  Civ.  Proc.  R.  11. 

14  State  V.  Eaton,  11  Wis.  29. 

15  Crans  v.  Francis,  24  Kan.  750  ;  State  v,  Jennings,  56  Wis.  113. 

16  .State  V.  Jennings,  56  .Wiii..ll3.  Se«  P^lbple  v.  Supervisors,  92 
Barb.  -iTS  ;  People  v.  Schuyler,  61  How.  Pr.  461 ;  People  v.  Supervis- 
ors, 70  N.  Y.  228 ;  People  v.  Baker,  85  Barb.  104 ;  14  Abb.  Pr.  19  r 
People  V.  Board  of  Assessors,  7  Hun,  228;  People  v.  Supervlaors,  14 
Barb.  52 ;  Fornofirv.  Nash,  23  Ohio  St  335. 

17  Fornofr  v.  Nash,  23  Ohio  St  ZPS;  Bloxham  v.  Olbbs,  13  Fla.  55  : 
United  btatcs  v.  Union  Pao.  Bailw.  Co.  4  DHL  479  ;  People  v.  Baker,  85 
Barb.  103 ;  14  Abb.  Pr.  19. 

i  169.  ICatter  and  servant. — An  allegation  in  the  eem-* 
plaint  that  the  plaintiff  was  in  the  employ  of  the  de- 
fendanty  sufficiently  alleges  that  the  i  elation  of  master 
and  servant  existed  between  the  parties  ;i  but  no 
,  special  contract  between  them  is  to  be  inferred  from 
such  an  allegation.'  To  entitle  a  servant  to  recover  of 
the  master,  for  an  injury  to  the  former  happening  to 
him  in  the  course  of  his  service,  through  the  use  of 
defective  machinery  or  tools,  he  must  prove  notice  to 
the  master  of  tlie  defects,  and  in  order  to  bo  able  to  prove 
notice  he  must  allege  it  in  his  complaint.'  The  com- 
plaint should  allege  that  the  dbfectwas  unknown  to  the 
plaintiff,  and  that  it  was  known  to  the  defendant,  or 
that,  but  for  the  want  of  proper  care  and  diligence,  it 
would  have  been  known.^  Though,  according  to  some 
of  the  decisions,  if  the  existence  of  the  defect  were 
really  unknown,  but  should  have  been  known,  the  fact 
that  the  servant  had  equal  means  of  knowledge  is  a 
matter  of  defense,  and  need  not  be  negatived  by  the 
complaint.^  The  master  cannot  be  held  liable  to  a 
servant  for  an  injury  caused  by  the  negligence  of  a 
fellow-servant;'  and  in  the  absence  of  an  averment 
that  the  master  was  negligent  in  employing  or  retain- 
ing such  servant,  the  complaint  does  not  sufficiently 
state  a  cause  of  action  against  the  master.^  And  an 
allegation  that  the  master  knew  of  the  incompetency  of 
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the  delinquent  servant  is  not  supported  by  proof 
simply  of  an  employment  without  reasonable  inquiry  as 
to  fitness ;  ^  employment  -without  reasonable  inquiry  is 
a  diffefent  issue  from  continuance  in  service  after 
knowledge  of  incompetency,  though  they  maybe  equal 
in  their  results  so  far  as  fixing  the  liability  of  the  master 
or  employer.*  In  an  action  for  a  breach  of  contract  of 
hiring,  the  issue  being  whether  the  plalntilf  discharged 
his  duties  properly,  testimony  as  to  his  competency, 
and  as  to  his  general  fitness  for  the  position  for  which 
he  was  employed,  is  inadmissible.'® 

1  McMillan  v.  Saratoga  etc.  R.  B.  Co.  20  Barb.  440, 

2  McMiUan  v.  Saratoga  etc.  R.  R.  Co.  20  Barb.  443. 

3  McMillan  v.  Saratofca  etc.  B.  B.  Co.  20  Barb.  443:  Byron  v. 
K.  Y.  State  Printing  etc.  Co.  26  Barb.  88 ;  Columbus  etc.  K.  It.  Co.  v. 
Arnold,  31  lud.  174. 

4  Buzzell  V.  Li^nla  BCanuf.  Co.  48  Me.  USw  And  see  Mad  Blrer 
etc.  B.  B.  Co.  V.  Barber,  6  Otilo  St.  541 ;  tteorgla  R.  R.  etc.  Co.  r. 
Kenney,  58  Oa.  485.  Where  tlie  action  was  for  a  personal  injury  sus- 
tained by  the  plaiutlflf  lu  blasting,  a  complaint  alleging  an  undertak- 
ing on  the  part  of  the  employer  to  furnish  suitable  powder,  and  a 
breach  of  that  undertalciug  by  furnishing  mixed  powder,  a  more 
liasardoas  article,  the  increased  hazard  being  tinknown  to  the 

SlalntUT*  whereby  the  explosion  took  place  and  the  Injnry  wassus- 
lined,  was  held  'to  be  sufficient  in  substance,  without  specifying 
what  particular  eJemenls  in  the  mixture  rendered  it  less  safe  than 
suitable  powder  would  have  been :  E^le  etc.  Manuf.  Co.  v.  Welch, 
SI  Ga  444.   And  see  Bpelmao  v,  Fisher  Iron  Co.  56  Barb.  151. 

5  Cummings  v,  Collins,  61  Mo.  620;  Ind.  etc.  B.  R.  Co.  v.  Klein,  U 
Ind.88. 

6  Blattery  v.  Railroad  Co.  23  Ind.  81 ;  Brazil  etc.  Coal  Co.  v.  Cain. 
Wind.  2SZ;  Hubgh  v.Rallroiui  Co. 6  La.  An. 495;  64  Am.  Dec.  565; 
Sallivan  v.  Railroad  Co.  56  Ind.  26  ;  Murray  v.  Railroad  Co.  1  McMull. 
S85:  36  Am.  Dec.  26ii;  Lehigh  Valley  Coal  Co.  v.  Jones,  m  Pa.  Ht. 
432 ;  Willis  V.  Oreg.  Ry.  «  Nav.  Co.  Hup.  Ct.  Oreg.  4  Pucif.  L.  Rc-p.  121. 

7  Slattery  v.  Railroad  Co.  23  Ind.  81 ;  Collier  v.  Stelnhart,  51  Cat. 
116 ;  Dow  V.  Kan.  Pacif.  Railw.  8  Kan.  642.  See  Flike  v.  Kaliroud  Co. 
53  N.  Y.  549 ;  13  Am.  Rep.  545 ;  Brothers  v.  Cartter,  52  Mo.  372 ;  U 
Am.  Rep.  424. 

8  Union  Pacif.  Railw.  v.  Young,  8  Kan.  658. 

9  Union  Pacif.  Railw.  v.  Young,  8  Kan.  658. 
10   Btone  v,  Vlmont,  7  Mo.  A  pp.  277. 

{  170.  Kiftake.— A  mere  mistake  in  Stating  the  date 
of  the  facts  constituting  the  plaintiff's  cause  of  action, 
which  is  palpably  a  clerical  error,  will  not  render  the 
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complaint  bad  on  demurrer,  if  it  be  otherwise  good.^  -  A, 
complaint  in  an  action  to  recover  special  damages  for! 
loss  caused  by  the  incorrect  transmission  of  a  telegram » 
which  avers  facts  showing  that  the  loss  could  not  have 
been  caused  by  the  error,  is  bad  after  verdict.^  -  Where 
a  complaint  alleges  mistake,  and  asks  relief  on  that 
ground  alone,  it  should  point  out  the  mistake  add  show^ 
in  terms  what  the  tenor  of  the  instrument  ought  to  be ;  ? 
and  it  is  not  sufficient  to  say  that  it  was  the  intention  of 
ihe  parties  to  make  an  instriiment  that  would  accom- 
plish a  certain  object,  and  then  ask  the  court  to  make  a 
writing  that  will  accomplish  that  objects  Though  if 
the  complaint  sets  forth  facts  showing  that  the  par- 
ties were  mistaken,  it  is  sufficient,  although  there 
is  no  direct  allegation  of  mistake.^  In  an  action  to 
have  a  written  (Jontract  reformed,  on  the  ground 
of  mistake,  the  complaint  must  show  that  the  alleged 
mistake  was  that  of  the  parties  to  the  contract,  and 
that  it  was  mutual  ;•  otherwise  the  court  will  not, 
as  a  rule,  correct  such  mistake  bj'"  thQ  reformation 
of  such  instruments  And  proof  of  the  mist-akc  and 
that  it  was  mutual  must  be  very  clear.*  Where  the 
complaint  alleges  mistake,  and  asks  relief  on  that 
ground  alone,  the  court  will  not  reform  the  instrument 
on  the  ground  that  one  of  the  parties  to  it  was  guilty  of 
a  fraud  in  its  execution.'  Nor  can  mere  mistake  be 
proved  under  an  averment  of  fraud.'*'  Knowledge  of 
fraud  or  error  in  an  account  by  the  party  to  whom  it 
has  been  presented,  although  the  account  has  become 
a  stated  account  by  the  mere  failure  of  the  party  receiv- 
ing it  to  object  within  a  reasonable  time,  does  not  pre- 
vent or  estop  such  party  from  afterwards  setting  up 
the  fraud  or  error  as  a  defense  to  an  action  on  the 
account ;  '^  but  the  burden  of  proof  is  upon  the  party 
disputing  the  account  to  show  its  Inoorreotness.^^ 
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,1    Orr  V.  Miller,  98  Ind.  438. 

2  West.  Union  Tel.  Co.  v.  Reed,  96  Ind.  193. 

3  Stephens  ?'.  Murton,6  0reg.  193  ;  Durbam  v.  Insurance  Co.  Clr. 
Ct.  Oreg.  5  West  C.  Kep.  12U  ;  Finch  v.  Holllnger,  47  lowu,  J73.  And 
see  Burley  v.  Weller,  14  W.  Va.  2W. 

4  Stephens  v.  Murton,  6  Oreg.  193.  And  see  Nelson  v.  Davis,  40 
Ind.  366;  Allen  v.  Anderson,  44  Ind.  395;  Nicholsuit  v.  Caress,  50 
lud.  39. 

5  Welles  v.  Yates,  44  N.  Y.  525 ;  Pitcher  v.  Hennessy,  48  N.  Y.  415  ; 
Maher  V.  Hlbernla  Ins.  Co.  67  N.  Y.  283. 

6  Evarts  v.  Steger,  5  Oreg.  147  ;  Nevlns  r.  Dunlap,  83  N.  Y.  678 ; 
Duiliam  tJ.  Insuruice  Co.  Clr.  Ct.  Oreg.  5  West  C.  Rep.  129  ;  Schoon- 
over  V.  Dougherty,  65  Ind.  463.  And  see  Lewis  v.  Cavuiiagh,  14  N.  V. 
Week.  Dig.  635. 

7  Schoonover  v.  Dougherty,  65  Ind.  463  ;  Barnes  v.  Bartlett,  47 
Ind.  98. 

8  Stephens  v.  Murton,  6  Oreg.  193;  Smith  t\  Butler,  11.  Oreg.  46; 
Smith  i).  Kuapp,  18  N.  Y.  Week.  Dig.  bo  ;  Alien  v.  Anderson,  44  Ind. 
385. 

9  Stephens  v.  Mnrton,  6  Oreg.  193.  And  see  McMichael  v.  Kilmer, 
76  N.  Y.  36  ;  Dudley  v.  Scranton,  57  N.  Y.  4^1.  But  compare  Montgom- 
ery V,  Shockey,  37  Iowa,  107. 

10  Lelghton  v.  Grant,  20  Minn.  345. 

11  Baxter  v.  Lockett,  Sup.  Ct.  Wash.  T.  6  West  C.  Rep.  119. 

12  Baxter  v.  Lockett^  Sup.  Ct  Wash.  T.  6  West  C.  Rep.  119. 

2  ^1.  Monqr  liacL  and  reoeiyed,  etc. — The  action  lot 
money  had  and  received  may  be  maintained  whenever 
an  equity  arises  from  the  circumstance  that  one  man 
Jias  money  which  he  ought  to  pay  to  another.^  In  such 
case,  the -law  raises  a  promise  on  the  part  of  the  rc'^ 
oeiver  of  the  money  that  he  will  pay  it,  and  that,  too, 
without  any  previous  request.*  A  form  of  complaint  in 
fiubstance  like  the  former  common  count  in  assumpsit, 
fUleging  money  had  and  received  by  the  defendant  to 
and  for  the  use  of  the  plaintiff,  is  good,  at  least  against 
4©murrer.*  Under  such  general  allegation,  any  special 
circumstance  which  creates  the  liability  may  be  proved.^ 
But  the  complaint  may  set  forth  the  special  circum* 
stances  which  create  the  liability,  in  which  case  the 
plaintiff  is  coniined  to  proof  of  the  special  circum* 
stances  alleged.^  It  is  usual  in  this  action  to  allege  a 
request  or  demand  for  t^h^  payment,  of  the  money,  but 
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such  an  allegation  is  held  not  to  be  essential  to  the 
sufficiency  of   the  complaint.*    A  complaint  merely 
alleging  that  the  defendant,  without  any  consideration 
therefor,  did  obtain  the  money  from  the  plaintiff,  is 
not  equivalent  to  stating  that  the  money  was  received 
for  the  use  of  the  plaintiff,  and  is  insufficient/    A  cause 
of  action  for  money  had  and  rofoeived:  by  an  agenf  or 
attorney  in  a  fiduciary  capacity,  which  money  he  had 
neglected  and  refused  to  pay  over  on  demand,  is,  in 
form,  a  cause  of  action  ex  cotUractu;^  and  proof  that 
the  defendant  has  received  money  to  which  the  plaintiff 
is  equitably  entitled  is  sufficient  to  sustain  the  action, 
and  an  allegation  that  the  defendant  received  the  money 
in  a  fiduciary  capacity  is  not  essential  to  entitle  the 
plaintitf  to  recover,  and  need  not  be  proved.*    In  an 
action  for  money  had  and  received  to  the  plaintiff's 
use,  all  equitable  defenses  are  available.^^^    To  sustain 
an  action  for  money  paid  by  the  plaintiff  to  the  use  of 
the  defendant  at  the  latter's  special  instance  and  re- 
quest, it  must  appear  that  the  defendant  was  bound  to 
pay  in  the  first  instance,  and  that  the  claim  paid  was 
one  for  the  satisfaction  of  which  the  defendant's  prop- 
erty could  be  lawfully  taken,  without  any  fault  or 
negligence  on  his  part."    Money  voluntarily  paid  for 
another,  without  his  request,  express  or  implied,  can- 
not be  recovered."    And  a  complaint  stating  merely 
that  the  plaintiff  was  compelled  to  and  did  pay  under 
protest  and  by  compulsion,  and  not  voluntarily,  does 
not  sufficiently  state  a  case  of  duress,  or  such  a  com- 
pulsory payment  as  is  required  to  allow  a  recovery  of 
the  money  paid ;  ^'  the  facts  must  be  so  stated  that  the 
court  may  see  that  the  payment  was  compelled  by 
duress.**    If  a  complaint  contains  sufficient  allegations 
to  constitute  a  cause  of   action   for   the   recovery  of 
money  paid,  on  the  ground  of  an  entire  failure  of  con* 
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Bideration,  all  the  other  allegations  may  be  disregarded, 
and  a  recovery  may  be  had  on  that  ground  if  the  evi- 
dence warrants  it.^^  The  complaint  in  an  action  to 
recover  back  money  lost  at  play  must  be  special,  show- 
ing the  facts  bringing  the  case  within  the  statute,  which 
alone  gives  the  right  of  recovery .^<*  Such  complaint 
should  aver  that  the  money  was  lost  and  was  paid  or 
delivered  to  the  defendant,  or  should  otherwise  show 
that  the  money  was  actually  received  by  him."  In  an 
action  for  money  loaned,  if  the  answer  simply  alleges 
payment  and  failure  of  consideration,  evidence  that 
after  'the  loan  the  plaintifT  Induced  the  defendant,  by 
false  representations,  to  part  with  the  money,  is  inad- 
missibleJ^  A  complaint  for  money  had  by  the  defend- 
ant of  the  plaintiff,  to  the  defendant's  ^  use,  is  not 
sustained  by  proof  of  a  demand  against  the  defendant, 
in  favor  of  a  third  person,  assigned  to  the  plaintiff. ** 

1  Qulmby  V.  Lyon,  63  Cal.  1S94  ;  McFadden  r.  Wilson,  06  Ind.  253  ; 
Bahnaon  v.  Clemmons,  79  N.  C.  S6A ;  Beardsley  v.  Koot,  llJohus.  464  ; 
6  Am.  Dec.  386 ;  Eddy  v.  Bmlth,  19  Wend.  488 ;  Tutt  v.  Ide,  3  Blatcbf. 
241);  Peterson  v.  Foss,  Sup.  Ct  Oreg. «  West  C.  Bep.  147  And  privity 
of  contract  between  tbe  parties  Is  not  necessary  to  sustain  the  action 
for  money  had  and  received :  Kreutz  v.  Livingston,  15  Cal.  ZH ;  Ela 
V,  Express  Co.  29  Wis.  611. 

2  Hawley  v.  Sage,  15  Conn.  66;  McFadden  v.  Wilson,  06  Ind.  233, 
2a8. 

8  Abadie  v,  CarriUo.  82  Cal.  174  ;  Allen  v.  Patterson,  7  N.  Y.  478  ; 
Orannis  v.  Hooker,  29  Wis.  6o ;  Continental  Life  Ins.  Co.  r.  Houser, 
ft)  Ind.  258  ;  McNutt  v.  Kaufman,  26  Ohio  St.  127  :  American  Nat. 
Bank  v.  Wheelock,  18  Jones  <&  S.  205 ;  Terrell  v.  Butterfield,  92  Ind.  1. 

4   American  Nat  Bank  v.  Wheelock,  13  Jones  <&  S.  205. 

6  American  Kat  Bank  t;.  Wheelock,  13  Jones  <&  S  20S. 

6  Qnlmby  i»,  Lyon,  63  Cal.  3»4.  See  Beina  v.  Cross,  6  Cal.  SO  • 
Campbell  v.  Jones,  38  C^al.  607  ;  Stanwood  v.  Sage,  22  Cal.  517;  Orannis 
V.  Hooker,  28  Wis.  65 ;  City  of  Paris  v.  Hunter,  10  111.  App.  230 :  Kooua 
v.  WUilamson,  90  Ind.  699. 

7  American  Nat.  IKonk  v.  Wheelock,  13  Jones  <&  S.  205. 

8  Segelken  v.  Meyer,  04  N.  Y.  473. 

9  Segelken  v.  Meyer,  04  N.  Y.  473 ;  Green  tree  v.  Kosenstock.  61 
N.  y.  58.) ;  Conanghty  v.  Nichols,  42  N.  V.  83 ;  Tugiuau  v.  Nat. 
Steamship  Co.  76  K.  Y.  207. 

10  Sahler  t).  Williams,  17  N.  Y.  Week.  Dig.  80. 

11  MofTatv.  Henderson,  18  Jones  «&S.  211, 219. 
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12  WU,kes  V.  Major  etc.  73  N.  Y.  621 ;  Inffra3iam  v.  Gilbert,  20 
Barb.  151 ;  Montgomery  r.  Gibbs,  40  Iowa,  6S ;  Oden  v.  Elliott,  10 
Mou.  B.  'Mi.    See  8urdam  v.  Puller.  31  Hun,  600. 

13  Commercial  Bank  v.  City  of  Hochester,  41  Barb.  341.  And  ae« 
8.  C.  agHili,  42  Barb.  48d. 

.  14    Commercial  Bank  v.  City  of  Rochester,  41  Barb.  341. 

15  Sheppard  v.  Earle,  25  Hun,  317. 

16  Moran  v.  Morrissey,  28  How.  Pr.  100 ;  13  Abb.  Pr.  121. 

17  Stannard  t'.  Eytinge,  83  How.  Pr.  2fi2 ;  3  Abb.  Pr.  N.  S.  42 :  5 
Kobt.  (<0.  Comparv*  T^ar  v.  McMillen,  17  Ohio  St  464 ;  Belts  v.  Bache, 
23  How.  Pr.  197  ;  9  Bosw.  614 ;  14  Abb.  Pr.  279. 

18  Wallace  V.  Kingon,  13  N.  Y.  \yeek.  Dig.  62. 

,  19  Decker  t».  Saltsman,  1  Hun,  421  ■?  3  Thomp.  A  C.  580.  An  answer 
may  join  in  the  same  count,  by  way  of  counter-claim,  demands  for 
gooids,  wares,  and  merchandise  sold  and  delivered,  for  muiit;y  laid 
out  and  expended,  and  for  money  had  and  received :  Clay  v.  Carroll, 
Sup.  Ct.  Cal.  6  West  C.  Bep.  428. 

g  172.    Munioipal    oorporation — Complaint. — The    de- 
scription in  the  complaint  or  petition  of  the  defendant, 
as  a  city,  is  a  sufficient  averment  of  the  fact  that  it  Is  a 
municipal  corporation.^    The  courts  of   a  State  take 
judicial  notice  of  the  incorporation  of  a  city  of  the  State, 
.and  a  complaint  against,  such  city  need  not  aver  its  cor- 
porate character.*    But  this  rule  is  held  to  apply  only 
to  a  city  or  town  incorporated  by  special  act,^  and  that 
when  it  is  incorporated  under  a  general  act,  the  fact  of 
its  corporate  character  must  be  X}leadod  and  proved,*    A 
complaint  averring  that  the  defendant  is  a  municipal 
corporation  under  the  laVs  of  New  York,  naming  its 
territorial  location  and  the  residence  of  its  officers,  and 
charging  neglect  of  duty  and  consequential  injury  to 
the  plaintiff's  property,  is  good.^    In  an  action  against  a 
village  for  injuries  caused  by  a  defective  sidewalk,  it 
need  not  be  alleged  that  such  village  was  organized 
under  or  by  virtue  of  any  particular  act,  and  an  allega- 
tion that  it  was  Organized  under  an  act  which  was  void 
does  not  prevent  the  court  from  inquiring  whether  the 
village  does  not  in  fact  exist  under '  some  valid  law 
of  the  State.^    So  where  a  complaint  designates  the 
plaintiff  therein  as  "  the  board  of  school  trustees  for  the 
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town  of,'*  etc.,  such  designation  implies  that  the  plaintiff 
is  a  corporation,  and  the  complaint  is  sufficient  on  de- 
murrer thereto  for  want  of  legal  capacity  to  sue.^  Since 
courts  take  judicial  notice  of  the  charters  or  laws  undoi* 
which  cities  are  incorporated,  it  is  not  necessary  to- 
allege,  in  an  action  for  injury  from  defect  in  a  street, 
the  power  possessed  by  the  city  over  its  streets.^  But 
in  order  to  hold  a  municipal  corporation  liable  for  neg- 
ligently failing  to  repair  a  street,  or  remove  an. obstruc- 
tion therefrom,  it  must  have  notice  of  the  want  of  repair* 
or  the  existence  of  the  obstruction,  and  notice  must 
either  be  averred  in  the  complaint,  or  facts  stated  from 
which  it  can  be  reasonably  inferred.*  And  a  complaint 
against  an  incorporated  town  for  an  injury  resulting 
from  a  defective  sidewalk,  which  fails  to  aver  notice  by 
the  corporation  of  the  defect.  Or  facts  by  reason  of  which 
the  law  will  impute  notice,  or  from  which  it  may  be 
reasonably  inferred,  is  bad  on  demurrer. i<>  Where  the 
right  of  action  against  a  county  is  by  statute  made  to 
depend  upon  the  fact  that  the  claim,  demand,  or  right 
of  action  has  first  been  presented  to  the  county  court, 
etc.,  and  has  been  disallowed,  this  fact  must  be  stated 
in  the  complaint,  and  without  such  statement  the  com- 
plaint fails  to  state  a  cause  of  action  against  a  county .^^ 
In  an  action  against  a  city  for  negligently  changing  the 
grade  of  a  street,  an  allegation  that  the  city  **  raised  the 
grade ''  is  equivalent  to  an  allegation  that  the  grade  was 
raised  in  pursuance  of  an  ordinance,  since  the  city  could 
only  act  in  such  matters  by  ordinance."  So  an  aver- 
ment that  a  tax  was  **duly  levied'*  is  equivalent  to 
pleading  the  substance  of  the  ordinance  under  which  it 
was  levied,  and"  is  sufficient  to  authorize  the  reception 
of  the  ordinance  in  evidence."  But  an  averment  that 
the  plaintiff  was  entitled  to  the  use  of  a  "  public  alley" 
is  not  supported  by  proof  of  a  right  to  use  a  private 
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;ally.^^  An  allegation  in  a  complaint  on  a  special  tax- 
Ibill,  that  the  contract  for  street  improvement^  under 
which  it  w€us  issued,  was  "  duly  awarded  "  by  certain 
•  officers  having  tljie  power  of  awarding  contracts  for 
public  works,  is  sufficient,  and  dispenses  with  the 
necessity  of  stating  the  facts  which  authorized  them  to 
make  the  award.^^  It  is  said  that  no  fixed  rule  can  be 
.laid  down  which  will  embrace  every  character  of  tort 
.for  which  a  municipal  corporation  is  liable^  and  all  that 
<can  be  done  with  safety  is  to  determine  each  case  on  its 
•own  facts  as  it  arises ;  ^^  and  it  is  the  duty  of  the  pleader 
to  set  forth  the  special  facts  on  which  the  liability  in  the 
particular  case  is  claimed.^'  Such  corporation  has  no 
right  to  construct  a  ditch  in  a  manner  to  collect  surface 
water  into  a  channel  and  pour  it  upon  lands  where  it  is 
not  accustomed  to  run,  and  in  a  complaint  for  such 
injury  it  is  not  necessary  to  aver  that  the  plaintiff  was 
without  fault  ;^^  an  averment  that  the  plaintiff  was 
without  fault  is  not  necessary  in  a  case  of  trespass,  but 
only  where  the  issue  is  solely  a  question  of  negligence.^* 
An  action  in  form  for  money  had  and  received  is  main- 
tainable against  a  town,  to  recover  money  of  another 
wrongfully  taken  by  it,  and  applied  to  its  own  use.* 
To  state  a' cause  of  action  against  a  school  district  for 
money  **  paid,  laid  out,  and  expended  "  for  its  use,  and 
at  its  request,  facts  must  be  averred  which  show  that 
the  supposed  indebtedness  was  such  as  the  district 
could  lawfully  incur .^  And  a  complaint  on  a  contract 
by  a  town  for  building  a  bridge,  which  does  not  aver 
that  the  contract  was  executed  by  legislative  authority, 
is  insufficient." 

1  O'Donald  v.  EvansvlUe  R.  R.  Co.  14  Ind.  250  ;  Stfer  v.  OskAloosa, 
41  Iowa,  353.    See  Bolton  v.  Cleveland,  S5  Ohio  St.  319. 

2  Smith  ?;.  City  of  JanesvIUe,  SI  Wis.  880.    And  see  Btultz  v.  State, 
65  lud.  492 ;  People  v.  Potter,  35  Cal.  110 ;  Case  v.  Mayor  etc.  90  Ala.  53B. 

»    Proll  t\  McDonald .  7  Kan.  436;  Bijke  v:  If  olNday, 62  Ind.  4 ;  Fattnt> 
.leroy  v.  Uauuibal,  1  Xm,  11S-;  3Saf d  v.  Cltr  of  JOecorah,  43  Iowa,  SUL 
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4  Hsrdv.aCf  orilecoTali,4tIow>,ai& 

«    HBTVey  V.  vmagt  oi  Littla  Falls,  is  N.  Y.  Wetk.  Dig. «. 

5  ColeB,Pre»tiieotau<IT™»tfle«Mc.67Wls.lio. 

T   Uachcnile  v.  Board  oIScbDol  TiasteeaiTI  Ind.  isg.    And  »n' 
Iddlanarwlig  Sun  Co.  v.  Kocrelt.  63  Ind.  St! ;  Ko'nbvreatera  Canler- 

S   jiitler  V.  CICi'  of  Oskalooea,  41  Iowa,  ail ;  Balre  c.  eiu  ol  Kuws,. 

SfsiSln.BSwta.'M-''"'™'''    """"'       ""■"■       ""'^       '     ""'"" 
10   Town  of  - 


Town  of  Bplceland  v.  Alb 
frJ8Ind,US.    Compares 


ty  charier !   Nagle  ii.  Cily  ol' 
1!   Werthp.  CIlyofSwIngBeld.TflMo.  1«7.    And  geo  Po««  r.  Clly 

13  CltyolKansasu.  John«on,'!SMo.»Bl. 

14  Sutcliellv.  I>orBni,10bloBt.H^ 
U   ClimBBQv.Studel>aker,C7Ho.  372. 

le  Bee  Blchmond  v.  Long,  it  GTalt.  Xn;  Uoyd  v.  Uaror  etc  S 
N.  V.  a»;  Hfll  v.  Boston,  lififaM.  S14. 

18  City  of  North  Vernon  e.  Voegler.  M  Ind.  JT,  And  tee  Wela  p. 
City  of  UadlBoa.  IS  iDd,  211 ;  30  Am.  Rep.  I3\ 

ID  Roll  •;  city  ol  IndlsnBpolis,  52  Ind.  B47.  And  Bes  Mutphy  t.. 
City  of  IndtaoapollB.  Sllnd,  it  The  rule  thBtKniaslsrte  not  liable 
toatervsntfor  an  lixlury  reeultliiKfrom  the  neEl«ence  of  a  fellow 

erly  made  panlea  defendant  10  a  proceeding  to  en^ln  the  inegal 
removal  of  afence  from  the  plalnllfr's  Und:  Vren  <i.  Walih,  S7  WB. 

a  Bcliaol  Dtniict  Ho.  U  tF.  School  District  No.  «,  12  Keb.  24L 
22  Donnelly  v.  Town  of  Osslnlng,  18  Hun.  3S2.  'Where  materlalR 
supplied  to  a  municipal  corporation  for  a  public  work  are  reqalred 
by  law  u>  be  lurnlsbed  by  contraci  made  on  advertisement  lor  bids, 
recovery  therefor  mnst  be  upon  such  econtract.  and  cannot  ht  had 
on  the  ground  ol  guoiuun  Mcnul.-  BIgler  v.  Mayor  etc.  SAbb.  ^~.  C 
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2  178.    Municipal  corporation — Anawsr. — The  objection 
that  a  claim  or  demand  has  never  been  presented  to 
the  common  council  for  allowance  before  bringing  an 
.action  thereon,  as  required  by  the  city  charter,  must  be 
taken  by  demurrer  or  answer,  otherwise  it  is  waived.^ 
'Where,  in  an  action  against  a  municipal  corporation, 
the  proper  officers  answer  for  it,  the  answer,  though 
Informal,  must  be  taken  as  that  of  the  defendant.' 
Where  a  contract,  alleged  to  have  been  made  by  a  city, 
was  executed  by  its  mayor,  the  plea  of  non  est  factum 
need  not  be  sworn  to  by  the  mayor ; '  in  such  a  case, 
where  the  act  of  the  mayor  is  questioned,  the  plea  is 
properly  sworn  to  by  members  of  the  common  coun- 
cil, and  an  affidavit  made  by  them  to  the  best  of  their 
knowledge  and  belief  is  sufficients    In  an  action  by  a 
board  of   county  commissioners  upon  a  promissory 
note,  and  to  foreclose  a  mortgage  on  real  estate  given 
to  secure  the  payment  of  the  note,  both  executed  to  the 
plaintiff,  an  answer  by  the  mortgagor  alleging  that  the 
consideration  for  the  note  was  an  illegal,  unauthorized 
loan<  to  him,  by  the  plainti£f,  of  a  sum  of  money  belong- 
ing to  the  "  court-house   fund  *'  of   such   county,  is 
insufficient.^    Tlmt  a  city  assessment  was  vacated  on 
certiorari  before  it  could  be  collected  is  a  sufficient 
answer  to  an  allegation  of  want  of  due  diligence  in 
collecting  it.« 

1  Sheel  V.  aty  of  Appleton,  49  Wis.  125. 

2  School  District  v.  Carson,  10  Kan.  23S. 

8    Hitchcock  v.  City  of  Galveston,  8  Woods,  287. 

4  Hitchcock  V.  City  of  Galveston,  8  Woods,  287. 

5  Sturgeon  r.  Board  of  Commlssoiners,  65  Ind.  302. 

6  Flemmlng  v.  Hoboken,  40  N.  J.  L.  270.  And  see  Knapp  v. 
Hoboken,  39  N.  J.  L.  394. 

§  174.  Negligence — Oomplaint.  —  In  an  action  founded 
upon  negligence,  it  is  not  necessary  for  the  plaintiff,  in 
his  complaint  or  petition,  to  set  out  the  facts  oonstitut- 
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lug  the  negligence,^  nor  need  the  degree  of  negligence 
be  averred.*  An  allegation  specifying  the  act,  the  doing 
of  which  caused  the  injury,  and  averring  generally 
that  it  was  negligently  and  carelessly  done,  states  a 
cause  of  action,  although  it  be  not  apparent  from  the 
complaint  how  the  injury  resulted  from  the  negligence 
alleged.'  Or  if  the  facts  stated  show  negligence,  this  is 
sufficient  without  alleging  that  the  act  was  negligently 
done.*  And  where  negligence  is  averred  in  general 
terms,  without  stating  the  specific  facts  constituting  it, 
objections  that  such  averment  is  defective  or  uncertain 
cannot  be  made  or  presented  by  a  demurrer  for  the 
want  of  sufficient  facts,  but  only  by  a  motion  to  make 
more  specific.**  In  an  action  against  a  corporation  by 
one  of  its  employees  for  damages  for  injuries  sustained 
by  reason  of  the  negligence  of  the  corporation,  an  alle- 
gation that  charges  the  negligence  to  be  that  of  the  de- 
fendant is  sufficient.^^  Where  the  action  was  against  & 
railroad  company,  and  the  complaint  alleged  that  the 
obstruction  on  the  track  which  caused  the  injury  com- 
plained of  was  on  the  track  by  the  negligence  of  the 
company,  and  that  the  deceased  was  at  the  time  in  the 
discharge  of  his  duty,  it  was  held  that  a  demurrer 
would  not  lie.^  In  an  action  against  a  telegraph  com- 
pany for  negligently  failing  to  deliver  messages,  general 
allegations  in  the  complaint  of  a  vague  and  indefinite 
character  as  to  the  employment  of  an  incompetent 
operator  by  the  company,  when  disconnected  with  any 
specific  statement  of  facts  showing  acts  of  negligence 
resulting  in  loss,  will  not  be  deemed  sufficient  to  sup- 
port a  claim  for  exemplary  damages.^  Allegations  of 
malice  in  actions  for  negligence  are  not  necessary,  and 
will  be  treated  as  surplusage.*  So,  according  to  many 
decisions,  what  is  known  as  "  contributory  negligence  ** 
is  a  defense,  and  in  an  action  to  recover  damages  for 


i  174  PLEADINQ  IN  PABTIGULAB  CASES.  330 

negligence,  the  plaintiff  need  not  aver  in  his  complaint 
that  his  own  negligence  did  not  contribute  to  the 
result.^®  But  according  to  other  decisions,  such  aver- 
ment is  a  part  of  the  plaintiff's  case,  and  a  complaint 
for  negligence,  which  does  not  show  the  absence  of 
negligence  by  the  plaintiff  contributing  to  the  injury, 
is  held  bad  on  demurrer.^^  Thus,  in  an  action  against 
a  railroad  company  for  damages  to  the  plaintiff's  prop- 
erty caused  by  fire  escaping  from  the  defendant's  loco- 
motives, it  is  held  that  the  complaint  should  not  only 
allege  negligence  on  the  part  of  the  defendant,  but  also 
that  the  plaintiff  was  without  negligenoe.^^  But  an 
averment  in  a  complaint,  that  the  plaintiff  was  without 
any  fault,  sufficiently  negatives  contributory  negli- 
gence on  his  part,  unless  it  clearly  appears  otherwise 
from  the  specific  facts  stated J^  And  in  a  complaint  for 
an  injury  not  resulting  from  negligence,  it  is  not  neces- 
sary to  aver  that  there  was  no  negligence  by  the  plaint- 
iff.^* In  Ohio,  it  is  not  necessary  to  allege  in  the 
petition  that  the  injury  was  caused  without  the  fault  or 
negligence  of  the  plaintiff,  unless*  the  other  averments 
necessary  to  state  a  cause  of  action  suggest  the  infer- 
ence that  the  plaintiff  may  have  been  guilty  of  contrib- 
utory negligence.'^  When,  in  an  action  for  damages 
for  injuries  received,  the  complaint  shows  that  the 
proximate  cause  of  the  injury  -was  the  plaintiff's  own 
act,  it  further  devolves  upon  him  to  allege  and  prove 
that  in  thus  acting  he  exercised  that  degree  of  care  and 
prudence  that  a  reasonable  person  would  have  used  m 
like  circumstances ;  ^^  in  other  words,  that  he  was  not 
guilty  of  contributory  negligenoe.^^  A  complaint  in  an 
action  against  an  attorney,  to  recover  damages  resulu 
ing  from  the  ignorance  and  negligence  of  the  attorney, 
need  not  show  that  the  plaintiff  was  without  fault.'* 
In  an  action  against  a  county  for  negligently  failing  to 
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keep  a  bridge  on  a  coujity  road  in  a  safe  condition  for 
use,  the  complaint  must  show  that  the  bridge  is  one 
over  which  the  county  has  control.^'  In  New  York,  in 
an  action  against  a  town  for  injaries  caused  by  the  neg- 
ligence of  its  agents  and  servants  in  failing  to  repair  a 
highway  or  bridge,  the  complaint  must  allege  that  the 
defendant  had  funds,  or.  the  means  of  acquiring  funds, 
or  t)iat  its  highway  commissioners  had  funds,  or  means 
of  acquiring  them.*'  A  contract  with  a  municipal  cor- 
poration for  repairing  street  lamp  posts,  and  lighting 
the  lamps,  raises  a  public  duty  on  the  part  of  the  con- 
tractor to  be  i)erformed  for  the  benefit  of  the  citizens 
distributively ; "  and  a  recovery  may  be  had  by  one 
who  has  been  injured  by  reason  of  the  negligent  non- 
performance of  such  duty,  in  an  action  which  proceeds, 
as  for  a  non-performance  of  public  duty,  and  which  sets 
up  the  contract  by  way  of  inducement.22  in  an  action 
against  a  city  for  an  injury  caused  by  a  defective  side- 
walk, a  complaint  averring  that  the  plaintiff  was  with- 
out fault  or  negligence  need  not  aver  his  ignorance  of 
the  defect.^  But  a  complaint  against  a  town  to  recover 
for  a  personal  injury,  in  consequence  of  falling  into  an 
excavation  in  a  street,  which  fails  to  show  that  the 
town  was  chargeable  with  fault  at  the  time  of  the  in- 
jury, or  that  the  injury  was  caused  by  the  wrongful 
act  or  omission  of  the  town,  is  bad  on  demurrer.^  In 
pleading,  an  allegation  that  an  injury  for  which  redress 
is  sought  was  caused  by  the  recklessness  and  gross 
negligence  of  the  defendant,  will  not  amount  to  a 
charge  that  the  injury  was  inflicted  purposely  or  will- 
fully.»  In  New  York,  in  an  action  to  recover  damages 
alleged  to  have  been  caused  by  the  defendant's  negli- 
gence, it  is  sufficient  to  aver  in  the  complaint  that  the 
injury  and  damage  complained  of  was  caused  by  the 
negligence  of   the   defendant,  such  averment  being 
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equivalent  to  alleging  that  it  was  the  sole  cause."  And 
although  the  complaint  does  not  specify  a  particular 
act  of  negligence,  yet  negligence  in  a  form  which  ap- 
pears by  the  defendant's  evidence  may  be  sufficient  to 
sustain  the  action.^  A  complaint  in  an  action  for  ne|^- 
ligence  causing  death  must  state  facts  to  show  pecuni- 
ary loss,  present  or  prospective,  resulting  from  the 
death,  to  those  entitled  to  the  damages.**  Where  both 
actual  and  exemplary  damages  are  claimed  in  an  action 
for  negligently  causing  death,  they  should  be  claimed 
by  proper  allegations,  in  the  nature  of  distinct  counts^ 
on  different  causes  of  action."  Where  alleged  negli- 
gence consists  in  the  omission  of  a  duty,  the  facts  relied 
on  as  implying  the  duty  should  be  set  forth  in  the 
pleading.'!* 

1  Mack  V.  Ballroad  Co.  77  Mo.  232:  McCauly  r.  Davidson.  10  Minn. 
418;  Clark  v.  Railway  Co.  Clr.  Ct.  Iowa,  3  Colo.  U  R.  343;  Otco  t>. 
Railroad  po.  12  Mo.  App.  168. 

2  Nolton  V.  Railroad  Co.  10  How.  Pr.  07 ;  15  K.  Y.  444. 

8  Edens  v.  Railroad  Co.  72  Mo.  213 ;  Schneider  v.  R.  R.  Co.  75  Mo. 
295 ;  Johnson  v.  Railroad  Co.  31  Minn.  283 ;  Clark  r.  Railroad  Co.  28 
Minn.  69 ;  Railroad  Co.  v.  Chester,  57  Ind.  297 ;  Kessler  v.  Leeds,  51 
lud.  212 ;  Chiles  v.  Drake,  2  Met.  (Ky.l  14a  And  see  Rallipad  Co. 
V.  Jones,  86  Ind.  496 ;  44  Am.  Rep.  384 ;  Brinkman  v.  Bender,  92  lud. 
234. 

4  Dyer  v.  Pacific  Railroad,  84  Mo.  127 ;  Burdick  v.  Worrall,  4  Bnrb. 
596.    See  Simpson  v.  La  Plata  etc.  Co.  Clr.  CL  Colo.  3  Colo.  L.  R.  568. 

5  City  of  EvansvlUe  v.  Worthlngrton,  97  Ind.  282 ;  Jones  v.  White, 
90  Ind.  255.  And  see  Cin.  etc  R.  R.  Co.  v.  Chester,  57  Ind.  297  ;  Ohio 
etc.  R.  R.  Co.  V.  Collarn,  73  Ind.  261 ;  38  Am.  Ren.  134 ;  Nowlin  r. 
Whipple,  79  Ind.  481 ;  Tierney  v.  Railroad  Co.  31  Minn.  234  ;  Hayden 
t*.  Anderson,  17  Iowa,  162;  Fltts  v.  Waldeck,  51  Wis.  669;  Railroad 
Co.  V.  Lavally,  36  Ohio  St.  225. 

6  Cramer  v.  Union  Padf.  By.  Co.  3  Utah,  S04.  In  a  suit  by  one 
not  a  servant  against  a  master  to  recover  damages  resulting  from 
his  servant's  negligence,  the  complaint  may  inipate  the  servant's 
negligence  directly  to  the  master :  Hay  wood  v,  Hedrlck,  94  lud.  840; 
R^road  Co.  v.  Collarn,  73  Ind.  261 ;  38  Am.  Rep.  134. 

7  Wilson  V.  Railroad  Co.  7  Colo.  101. 

8  Daniel  v.  West  Union  Tel.  Co.  61  Tex.  452.  And  see  Kays  it. 
Railroad  l'o.  46  Tex.  279. 


9   Taylor  v.  Holman,  45  Mo.  871 ;  McCord  v.  High,  24  Iowa, 
See  Conway  v.  Reed,  66  Mo.  346;  Robinson  v.  Wheeler.  25  N.  Y  252. 

10   Lonisville  etc.  Canal  Co.  v,  Muiphy,  9  Bush,  522 ;  Padncah  etc. 
R.  R.  Co.  V.  Uoelil,  12  Bush,  41 ;  Hackfora  v:  Railroad  Co.  6  Laus.  381; 
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S9  N.  Y  6.M  :  Le«  ti.  Gaslight  Co.  20  N.  Y.  Week.  Dig  4t» :  Railway 
Co.  t>.  Poiuter,  14  Kan.  37;  Robinson  v.  Railroad  Co.  48  Cal.  40); 
Ylk  Hou  V.  Spring  Valley  Water  Works.  Sup.  Ct  Cal.  4  West  C. 
Rep  4.5 ;  4  VacU.  L.  Rep.  066 ;  Ctonroy  v.  Oreg.  Construction  Co.  Cir. 
Ct.  Oreg.  5  West  C.  Rep.  773 ;  Holmes  v.  Railroad  Co.  6  Sawy.  289 ; 
Kiiaresborough  r.  Mining  Co.  3  Sawy.  446 ;  Railway  Co.  v,  Oladmon. 
13  Wall.  401 ;  Robinson  v.  Railroad  Co.  65  Barb.  146 ;  68  N  V.  11  :  24 
Am.  Rep.  1;  Urqubart  v.  Qgdensburg.  Zi  Hun,  75;  Hocum  v. 
Weltherick  22  Minn.  152 :  Lopez  v.  Mining  Co.  1  Ariz.  4&1. 

11  Eoutsvllle  etc.  Railroad  Co.  t».'  Lockrldge.  W  Ind.  191 ;  Pennsyl- 
vania  Co.  v.  Gallentine,  77  Ind.  322.  And  see  Walsh  v.  Oreg.  Ry.  A 
Nav.  Co.  10  Oreg  253 ;  Hale  v.  Smith  78  N.  Y.  48a 

12  Wabash  etc.  R.  R.  Co.  v.  Johnson,  96  Ind.  44.  And  see  Brink- 
man^.  Beuder,  02  Ind.  234;  Railroad  Co.  v.  Jones,  86  Ind.  496;  44 
Am.  Rep.  334.  But  see  eontrfu  Ayeock  v.  Railroad  Co.  8:)  X.  C.  321 ; 
Oweus  V  Railroad  Co.  88  N.  C.  «2. 

13  Board  of  Commissioners  v.  Legg,  1^  Ind.  628 ;  Rogers  v.  Over- 
ton,  87  Ind.  410 ^Towu  of  RuahviUe  v.  Poe,  85  Ind.  8:1 ;  Oheena  v. 
CKddeu,  90  Ind  427. 

14  Bowlas  ti.  Brier,  87  Ind.  391. 

15  Street  Railroad  Co.  v.  Nolthenlas,  40  Ohio  St.  876.  And  see 
Railroai  Co.  v.  Barber,  5  Ohio  St.  541 ;  Robinson  t*.  Gary,  28  Ohio  St. 
241 ;  Railroad  Co.  v.  Whitacre,  35  Ohio  St.  922  ;  Hays  t*.  Gallagher,  7'£ 
Pa.  St.  140 ;  Tex.  etc.  R.  R.  Ca  v.  Murphy,  46  Tex.  836 ;  Hoth  v.  Peters. 
5oWIs.4(». 

16  Kennon  i'.  Gilmer,  4  Mont.  433. 

17  Kennon  v.  Gilmer,  4  Mont.  433. 

18  Jones  v  White.  90  Ind.  255. 

19  Board  of  Commissioners  v.  Legg,  93  Ind.  523.  And  see  Board- 
etc.  V.  Deprez,  87  Ind.  609 ;  House  t>.  Board  etc.  60  Ind.  580 ;  28  Am. 
Rep.  657 ;  State  v.  Board  etc.  80  Ind.  478 ;  41  Am  Rep.  821.  Compare 
Altuow  V  Town  of  Sibley,  30  Minn.  186  ;  44  Am.  Rep.  191. 

20  Eveleigh  v.  Tow!»  of  Honnsfleld,  20  N.  Y.  Week.  Dig.  210.  And 
see  Warren  v.Clement,  24  Hun.  47::. 

,  21   Lampert  v.  Gaslight  Co.  14  Mo.  App.'STA. 

22  Lampert  v.  Gaslight  Co.  14  Mo.  App.  376. 

23  City  of  Lafayette  v.  Weaver.  92  Ind.  477.  In  New  York,  the 
complaint  in  such  action  need  not  aver  that  the  plaintiff  was  with- 
out fault  *  Urquhart  r.  C^densbnrg.  Zi  Hun,  75. 

24  Corporation  of  Bluffton  v.  Mathews.  92  Ind  213. 

25  CIn  etc.  R.  R.  Co  v  Eaton.  53  Ind  .»7:  Pennsylvania  Co.  v. 
Smith.  98  Ind.  42.    And  see  Jacob  i>  Railroad  Co  10  Bush.  2(?7. 

26  Urquhart  v.  Ogrtensburg,  23  Hun    75.    And  see  Hackford  v 
Railroad  Ca  13  Abb.  Pr.  N.  8  18 ;  Haskell  i*.  Village  of  Penn  Yan,  5 
Luus  4i.  49. 

27  Beckwitbv  Railroad  Co.  64  Barb.  299.  »09. 

28  Regan  v  Railroad  Co.  51  Wis.  599.    And  see  Woodward  v.  Rail- 
road Co  Zi  Wis  400;  Kelley  v.  RaUroad  Ca  50  Wis.  361 ;  Saffbrd  v 
Drew  ri  Duer.  627. 63a 

29  Wallace  v  Finberg.  46  Tex.  83;  Railroad  Co.  r».  Le  Glerse.  51 
Tex.  189. 

30  Congreve  v.  Morgan.  4  Duer.439:  City  of  BufTalo  v.  HoUoway* 
7  N.  Y.  49» ;  Taylor  v.  Insurance  Co.  2  Bosw.  106. 
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J  175.    Kegligoaoe — Aniwer. — In  an  action  of  tort  for 
negligence,  evidence  that  the  acts  or  omissions  of  the 
plaintiff  contributed  to  the  injury  is  admissible  under 
a  general  denial  that  the  injury  complained  of  was  oc- 
casioned by  the  defendant.^    And  it  is  held,  even  in 
States  where  the  plaintiff  is  not  required  to  negative 
contributory  negligence  in  his  complaint,  that  evidence 
of  such  negligence  may  be  given  under  the  general  de- 
nial, and  that  the  facts  need  not  be  specially  pleaded.* 
So  under  a  general  denial,  evidence  is  admissible  to 
prove  that  the  injury  resulted  from  the  negligence  of 
third  persons.'    Under  a  general  denial,  in  an  action  to 
recover  damages  for  negligence  in  opening  a  ditch, 
whereby,  as  alleged,  water  was  let  into  the  plaintiff's 
premises,  evidence  that  the  water  came,  not  from  the 
ditch,  but  from  the  sewer,  defects  in  which  wen*  the 
real  cause  of  the  injury,  is  admissible.^    So  in  an  action 
for  damage  to  the  plaintiff's  goods  through  the  defend- 
ant's negligence,  the  defendant  may  show,  under  a 
general  denial,  that  the  goods  injured  did  not  belong  to 
the  plaintiff.5  But  it  cannot  be  proved,  under  a  general 
denial,  in  an  action  for  injuries  sustained  by  falling  into 
a  coal-hole,  brought  against  the  owner  of  the  premises 
to  which  it  belongs,  that    permission  or  license  was 
given  by  municipal  authority  to  make  the  coal-hole, 
and  such  permission  and  license,  if  a  fact,  must  be 
pleaded  to  be  available.'    If  the  plaintiff's  negligence 
is  remote,  and  without  it  he  still  would  have  suffered 
the  damage,  then  it  is  not  contributory  in  the  sense  of 
the  law. 7    And  if  one  sues  another  for  a  positive,  willful 
wrong  or  fraud,  negligence  by  which  the  injured  party 
exposed  himself  to  the  wrong  or  fraud  wUl  not  bar  relief.* 

1  Brown  v.  Elliott,  45  How.  Pr.  182 ;  4  Daly,  329 ;  McDonell  t*.  Buf- 
fum.  31  How.  Pr.  154 ;  Jonesboro  etc.  Tump.  Ca  Baldwin,  57  Ind.  M. 

2  8t.  Antbonv  Falls  etc.  Co.  v.  Eastman,  20  Minn.  a07.    But  see 
Bailroad  Co.  v.  Washburn,  5  Neb.  123. 
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3  Hofftnau  ••.  Oordon.  15  Ohio  St.  211 ;  Adams*  Expreaa  Co   v. 
I>anieil.  »1  Ind  20  ;  8chalar  v.  Railroad  Co.  J»  Barb.  a>{. 

4  Schaus  V  Manhattan  Gaslight  Co.  H  Abb.  Pr.  N.  8.  S71 ;  4  Jone« 
&  ».  262. 

b  Brown  v.  Elliott,  4  Daly,  %e9 ;  45  How.  Pr;  182. 

C  Clifford  V.  Dam,  81  N.  Y.  52 ;  12  Jones  A  8.  391. 

7  O'Couuor  V  North  Truckee  Ditch  Co.  17  Nev.  24.5. 

8  Albany  City  Sav.  Bank  r.  Bardick,87  N  Y.  40. 

^  176.  Hniftanoe.  — Although  a  nuisance  may  affect 
the  public  at  large,  yet,  where  an  individual  suffers 
special  injury  therefrom,  he  is  entitled  to  sue  for  relief.^ 
And  in  a  civil  action  for  a  nuisance,  the  complaint  must 
state  facts  which  in  law  constitute  a  nuisance,  from 
which  the  plaintiff  has  suffered  special  injury.'^  fThe 
nuisance  should  be  particularly  described,  and  under 
a  complaint  stating  facts  constituting  a  nuisance  of  one 
kind,  it  is  not  permissible  to  prove  a  nuisance  of  a  char- 
acter essentially  different.'  It  is  not ,  however,  necessary 
to  detail  all  the  particular  injuries  which  result  from 
the  alleged  nuisance ;  *  it  may  be  sufficient  to  specify 
the  main  fact,  but  if  it  is  attempted  to  specify  par- 
ticularly the  injuries  resulting  from  the  princixDal  one, 
all  that  are  designed  to  be  proved  should  be  stated.^  If 
the  actum wagaiiii^one  who  continueid  but  who  did  not 
create  the  nuisance,  it  is  necessary  to  aver,  that  before 
the  commencement  of  the  action  he  had  notice  or  knowl- 
edge of  the  existence  of  the  nuisance ;  ^  but  a  request 
for  its  abatement  is  not  necessary .^  Generally  speak- 
ing, negligence  does  net  enter  as  an  element  into  an 
action  for  a  nuisance,  and  need  not  be  alleged.^  Nor 
should  the  complaint  or  petition  anticipate  defenses ;  <* 
thus,  in  an  action  against  an  adjoining  proprietor  to  re- 
cover damages  for  overflowing  the  lands  of  the  plaint- 
iff by  means  of  a  ditch  constructed  by  the  defendant  on 
his  own  land,  the  complaint  need  not  aver  that  such 
act  of  the  defendant  was  wrongful  and  unlawful  or 
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without  license ;  ^®  the  fact  that  the  act  was  rightful  ancl 
lawful,  or  one  which  he  had  license  to  do,  is  matter  of 
defense,  to  be  shown  by  the  defendant  in  his  answer,  or 
by  the  evidence  on  the  trial."    And  in  an  action  to  re- 
cover damages  for  the  maintenance  of  a  nuisance,  and 
to  abate  tlie  nuisance,  the  fact  that  the  defendant  has  a 
right  by  grant  or  prescription  to  maintain  the  alleged 
nuisance,  ai\d  any  facts  wliich  show  that  in  equity  the 
plaintitf  should  not  be  allowed  to  obtain  the  judgment 
demanded,  may  be  set  up  as  a  defense J'^    All  damages 
w^hicli  are  the  necessary  and  natural  result  of  a  nuisance 
may  be  recovered  under  a  general  allegation  of  damage, 
anda  special  averment  thereof  in  the  complaint  is  not 
necessary  in  order  to  authorize  a  recovery."    But  dam- 
ages which  are  the  natural  but  not  the  necessary  result 
of  the  act  complained  of  must  be  specially  pleaded.^* 
An  allegation  that  the  use  of  the  plaintiff's  cellars,  and 
the  letting  thereof,  were  prevented  by  the  unlawful  act 
of  the  defendant,  in  failing  to  keep  the  privies  and 
drains  upon  his   premises  in  repair,  is  sufficient  to 
authorize  the  admission  of  evidence  of  the  rental  vabzq 
to  show  the  damage  done,  Avithout  alleging  special; 
damages.i^    A  legal  cause  of  action  for  damages  caused 
by  a  nuisance,  and  an  equitable  cause  of  action  to  re- 
strain the  further  continuance  of  the  nuisance,  may  be 
united  in  the  same  complaint,  since  both  arise  out  of 
the  same  transaction  connected  with  the  same  subject 
of  action.^* 

1  Bushnell  v.  Kobeson,  62  Iowa,  640;  Greene  v.  Nunnemacber,  86 
Wis,  50 ;  Francis  v.  8choellkopf.  53  N,  Y.  162 ;  Barnes  v.  Racine,  4 
Wis.  4o4 :  Venard  v.  Cross,  8  Kan.  248 ;  Houck  v.  Wacbter,  34  Md.  265 ; 
6  Am.  Rep.  ^S2.    See  City  of  Denver  v.  Mullen,  7  Colo.  345. 

2  CBriPH  I'.  St.  Paul,  18  Minn.  176 ;  Lewlston  Tump.  Co.  v.  Shasta 
etc.  Co.  41  C:al.  662 ;  Cosby  v.  Railroad  Co.  10  Busb,  291 :  Smith  v.  Mc- 
Conathy,  11  Mo.  517 ;  Grlgsby  v.  Clear  Lake  Co.  40  Cal.  396. 

3  O'Brien  v.  St.  Paul,  IS  Minn.  176. 

4  Pinney  v.  Berry,  61  Mo.  859. 

6  'Pinney  v»  Berryt  61  Mo.  8$0,  • 
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6  Conhocton  Stone  Hoad  v.  Railroad  Co.  51  X.  Y.  573 ;  Plnney  v. 
Berry.  61  Mo.  359 ;  Plllsburgr.  Moore,  44  Me.  151 ;  Hubbard  v.  Russell, 
24  Barb.  404  ;  Thornton  v.  Smith,  11  Minn.  15  ;  Bartlett  v.  Slman,  24 
Minn.  448. 

7  Brown  v.  Railroad  Co.  12  N.  Y.  488  ;  Conhocton  Stone  Road  r. 
Railroad  Co.  51  N.  Y.  573  ;  Plnney  v.  Berry,  61  Mo.  350.  But  see  Ray 
V.  Sellers,  1  Duval,  266. 

8  Cahfll  V.  Eastman,  18  Minn.  324  ;  10  Am.  Rep.  184  ;  Hay  T'.  Cohoes 
Co.  2  N.  Y.  159 ;  Walsh  v.  Mead,  8  Hun,  387.  See  instances  of  excep- 
tion to  general  rule :  Eagle  v.  Swayze,  2  Daly,  140 ;  Losee  v.  Buchanan, 
51  N.  Y.  476  ;  Waterman  v.  Railroad  Co.  30  Vt  610 ;  Ackerttr.  Lansing, 
50  N.  Y.  616 ;  Beck  r.  Carter,  68  N.  Y.  28a 

9  Bradt  v.  City  of  Albany,  5  Hnn,  591 ;  Barnes  v.  Cohoes,  6  Hun, 
604  ;  Akin  v.  Davis,  11  Kan.  580. 

10  Wilkinson  v.  Appiegate,  64  Ind.  98. 

11  Wilkinson  v.  Appiegate,  64  Ind.  98  ;  St.  Peter  v.  Dennlson,  58 
IQ*.  Y.  416  :  Kobs  V.  Minneapolis,  22  Minn.  159 ;  Adams  v.  Walker,  34 
Conn.  466. 

12  Pennoyer  v.  Allen,  51  Wis.  300. 

13  Jutte  V.  Hughes,  67  N.  Y.  267. 

14  GrljKgs  V.  Fleckensteln,  14  Minn.  92 ;  Spencer  v.  Railroad  Co.  21 
Minn,  lies ;  Vanderslice  v,  Newton,  4  N.  Y.  130.  Special  damages  to 
a  private  person  from  a  public  nuisance  must  be  particularly  stated 
in  the  complaint :  Lewlston  Tnrup.  Co  v.  Shasta  etc.  Road  Co.  41  CaL 
662. 

15  Jutte  V.  Hughes,  67  N.  Y.  267.  See  Oivens  v.  Studdif ord,  72  Mo. 
120  ;  4  Mo.  App.  498. 

16  Akin  V.  Davis,  11  Kan.  SSa  In  an  action  for  damages  for  a  nnis- 
ance.  the  plaintiff  may  also  pray  for  an  Inlunctlon  and  abatement: 
FIncn  V.  Green,  16  Minn.  35o.  And  see  Hutchins  v.  Smith,  63  Barb. 
261 ;  Tuebner  v.  Cal.  St.  Railw.  Co.  Sup.  Ct.  Cal.  4  Pacif.  L.  Rep.  1162. 
But  an  action  for  abatement  of  the  nuisance,  and  damages  for  the 
whole  period  of  its  maintenance,  brought  against  the  owner  of  prem- 
ises, and  also  against  persons  who  severally  held  as  tenants  under 
distinct  and  successive  leases,  is  a  mlajoluder  of  causes  of  action : 
Greene  v.  Nunuemacher,  36  Wis.  50. 

§  177.  Offioerf. — An  action  against  persons  named, 
adding  '*  trustees  of  school  district,''  is  an  action  against 
the  defendants  as  individuals,  and  there  can  be  no  re- 
covery against  the  trustees  as  such.^  So  an  action 
against  city  officers,  sued  in  their  individual  names, 
with  the  title  of  their  respective  offices  added,  but  with- 
out the  word  ^*  as  "  preceding  their  official  designations, 
is  an  action  against  the  defendants  as  individuals,  and 
not  as  officers  of  the  city.'  In  an  action  to  restrain 
oommisaionei-s  from  issuing  town  bonds  in  aid  of  a  rail- 
road, the  complaint  must  show  that  the  alleged  com- 

BOONE  Plkad.— 29. 
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missioners  are  officers  of  the  town,  having  authority  to 
aict  as  commissioners  for  the  purpose  of  bonding  ttio 
town ;  and  it  is  not  enough  to  state  that  they  are  or 
claim  to  be  coitimissioners,  with  an  allegation  of  ignor- 
ance as  to  the  truth  of  the  claim.'    In  an  action  against 
an  officer  to  recover  back  money  illegally  exa3ted  by 
him,  the  plaintifiT  need  not  aver  in  his  complaint  the 
precise  amount  of  money-  which  was  illegally  exacted, 
but  may  recover  an  amount  less  tlian  that  stated  in  the 
complaint.^    In  an  action  against  an  officer  for  a  tres- 
pass committed  through  his  deputy,  it  is  nofc  necessary 
to  state  in  the  complaint  the  official  character  of  tho 
defendant,  or  to  charge  the  trespass  as  having  be^i 
committed  through  a  deputy,*    Where  a  deputy  ap- 
pointed by  a  public  officer  gives  a  bond  for  the  faithful 
performance  of  his  duties  under  the  appointment,  the 
bond  so  given  Is  an  official  bond  within  the  meaning  of 
the  Political  Code,  although  payable  to  the  principal  offi* 
oer,  and  not  to  the  State ;  <  and  the  State,  or  any  per- 
son interested,  may  sue  upon  it  in  the  i^me  manner  as 
if  the  bond  were  in  proper  form,  the  defect  being  sug- 
gested in  the  complaints    The  sureties  in  such  bond  are 
only  liable  for  the  acts  of  the  deputy  during  the  term 
of  the  principal  officer  for  which  the  appointm'^nt  was 
made,  and  the  fact  that  the  breach  occurred  during  such 
term  must  be  alleged  in  the  complaint.^    A  complaint 
against  a  town  treasurer  and  liis  sureties,  which  alleges 
that  he  had  not  **  accounted  for  and  paid  over  *'  all  the 
moneys  he  had  received,  **  as  acquired  by  law,  though 
often  requested,*'  is  not  sufficient,  without  stating  by 
whom  and  under  what  circumstances  the  request  was 
made,  so  as  to  show  that  it  was  his  duty  to  so  account 
and  pay.^    In  filing  claims  for  allowance  before  a  county 
board,  the  formalities  of  a  complaint  in  courts  of  general 
jurisdiction  are  unnecessary,  it  being  sufficient  to  state 
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the  claim  in  the  form  of  an  aooount.'®  A  complaint  in 
a  proceeding  to  have  an  officer  adjodged  disqualified  or 
inelegible  to  hold  an  office,  on  account  of  having  prom- 
ised to  reward  a  voter,  is  insufficient,  unless  it  appears 
atfirmatively  that  such  promise,  if  performed,  would 
inure  to  the  benefit  of  sucli  voter.^^  A  defendant  setting 
lip  in  justification  that  he  did  the  act  charged,  as  an 
officer,  may  introduce  testimony  to  show  that,  at  the 
time  of  committing  the  act,  he  was  an  officer  de  facto^ 
such  proof  being  prima  faeie  evidence  that  he  was  an 
officer  dejure,^^ 

1  Sbuler  v.  Meyers,  5  Lans.  170. 

2  Bennett  v.  Whitney,  94  N.  Y.  302.  Compare  Beers  t>.  Shannon. 
73  !N.  Y.  292.  An  application  at  the  trial  to  amend  a  complaint  against 
individuals,  as  snch,  to  one  seeking  a  recovery  against  them  as  offi- 
cers in  a  corporate  capacity,  is  properly  refused :  Shulen  v,  Meyers, 
6  Laus.  170. 

3  Pierce  v.  Wright,  45  How.  Pr.  1 ;  A  Lans.  806. 

4  Meek  V.  McClure,  49  CaL  623. 

5  Hirsch  V.  Rand,  39  Cal.  315.  And  see  Whitney  v.  Butterfleld,  13 
CaL  342 ;  Poinsett  v.  Taylor,  6  Cal.  78. 

a   Hubert  v.  Mendhelm,  64  CaL  213. 

7  Hubert  v.  Mendheim,  64  CaL  213. 

8  Hubert  v.  Mendhelm,  64  Cal.  213.  And  see  Tyler  v.  Nelson,  14 
Gratt.  214;  Thomas  v.  Summey,  IJones  L.  554.  But  see  Hughes  v. 
Miller,  5  Johns.  167.  In  an  action  on  a  constable's  bond  for  faflure  to 
pay  over  money  collected  on  execution,  it  is  unnecessary  to  aver  or 
prove  a  demand :  Nutzenholster  v.  State,  37  Ind.  457. 

9  Supervisors  v.  Kirby,  35  Wis.  496.  A  complaint  on  the  bond  of 
a  commissioner  appointed  to  sell  lands  in  partition,  alleging  for 
breach  a  failure  to  pay  the  money  realized  to  tlie  parties  entitled, 
which  avers  that  the  money  is  due  and  unpaid,  though  bad  on  de- 
murrer for  failure  to  allege  that  the  court  had  made  an  order  for  Its 
payment,  the  defect  is  cured  by  verdict :  Ferguson  v.  State,  90  Ind.  38. 

10  Newsom  v.  Board  of  Commissioners,  92  Ind.  229 ;  Board  of  Com- 
missioners t'.  allium,  92  Ind.  511 ;  Board  etc.  v.  Armstrong,  91  Ind. 
KSS ;  Board  etc.  v.  Emmerson,  95  Ind.  579. 

11  State  of  Oregon  v.  Church,  5  Oreg.  375. 

12  Willis  V.  Sproule,  13  Kan.  257. 

§178.  Partition. — The  complaint  in  partition  must 
set  forth  specificaUy,  so  far  as  known  to  the  plaintiff, 
the  interests  of  all  persons  in  the  premises  sought  to  be 
partitioned.^    It  must  aver  that  the  co-tenants  hold  and 
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are  in  possession  of  real  property  as  joint  tenants  or  as 
tenants  in  common,  in  which  property  one  or  more  of 
them  have  an  estate  of  inheritance,  or  for  life  or  lives, 
or  for  years ;  *  and  if  these  averments  are  not  made,  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.'    Tlie  title  of  defendants  as  well  as  of 
the  plaintiff  should  be  set  out,  or  a  reason  given  for  not 
so  doing.^    But  an  averment  that  there  are  certain  un- 
^nown  owners,  although  their  exact  interests  are  not 
specified,  was  held  to  be  sufficient.^    So  the  complaint 
should  properly  allege  that  there  are  no  other  parties  in 
interest,  or  encumbrancers,  than  those  joined  or  men- 
tioned therein,  though  an  omission  in  this  respect  does 
not  affect  the  regularity  of  the  decree.'    So  the  property 
must  be  described  with  common  certainty  ;  ^  and  if  an 
account  of  rents,  is  required,  it  should  be  asked  for  in 
the  complaint.8    A  complaint  which  discloses  upon  its 
face  that  persons  not  made  parties  have  like  interests 
with  those  set  up  by  the  plaintiff  is  demurrable  for 
want  of  parties.^    The  title  or  interest  of  the  plaintiff  in 
the  property,  as  stated  in  the  complaint,  may  be  con* 
troverted  by  the  answer.**'    And  the  title  or  interest  of 
any  defendant  in  the  property,  as  stated  in  the  com- 
plaint, may  also  be  controverted  by  his  answer,  or  the 
answer  of  any  other  defendant ;  and  the  title  or  interest 
of  any  defendant,  as  stated  in  his  answer,  may  be  con- 
troverted by  the  answer  of  any  other  defendant."    But 
an  answer  which  sets  up  nothing  more  than  facts  tend- 
ing to  show  that  the  complaint  does  not  truly  state  the 
shares  and  interest  of  the  parties  raises  no  issue,  and  is 
a  nullity.*-    The  want  of  an  allegation  of  possession  by 
the  plaintiff  should  be  taken  by  demurrer  or  answer, 
and  cannot  be  raised  for  the  first  time  on  appeal.*'    The 
objection  that  the  same  parties  are  not  joint  owners  or 
tenants  in  common  of  all  the  property  sought  to  be 
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partitioned  is  good,  if  taken  by  demurrer  or  answer, 
but  is  too  late  if  taliien  for  tlie  first  time  at  the  hearing.^* 
The  omission  of  a  plaintiff  to  allege  that  the  parties  do 
not  own  any  other  land  in  common  in  the  State  is  held 
not  to  be  a  ground  of  demurrer.^*  Under  the  rule  that 
a  defendant  in  partition  may  controvert  the  title  or 
interest  of  a  co-defendant,  the  Statute  of  Limitations 
may  be  set  up  against  a  judgment  and  mortgage  of  a 
defendant,  and  it  is  immaterial  that  the  answer  plead- 
ing the  statute  is  served  before  the  answer  asserting  the. 
daim.**  In  an  action  of  partition  by  the  widow  of  the 
deceased  owner  of  land  against  the  grantee  of  the  ad- 
ministrator of  such  owner's  estate,  an  answer  in  effect 
that  the  defendant  was  induced  to  purchase  the  land 
at  administrator's  sale,  by  the  representations  of  the 
plaintiff  to  him  that  he  would  get  a  good  title  to  the 
entire  land,  that  she,  as  widow,  would  claim  no  interest 
in  such  land,  and  that  she  would  take  her  interest  in 
the  other  lands  owned  by  her  deceased  husband,  is  a 
good  defense  to  the  action  as  an  estoppel  in  pais?''  In 
a  suit  for  partition  against  infants,  the  guardian  of  their 
persons  and  estates  may  appear  in  his  own  name  as 
guardian  and  plead  in  their  behalf  .^^  ^  court  of  equity 
has  jurisdiction  over  an  action  brought  to  secure  a 
partition  of  personal  property  between  tenants  in  com- 
mon thereof ;  ^'  and  when  justice  requires  that  real  and 
personal  estate  be  sold  together,  and  the  proceeds 
divided,  it  is  within  the  province  of  a  court  of  equity  to 
do  so  in  one  action.*  The  decree  of  a  court  of  first 
instance,  by  which  certain  lands  claimed  under  a 
Mexican  grant  were  partitioned  between  the  grantees, 
who  took  and  held  possession  in  accordance  with  the 
decree,  is  no  defense  to  an  action  for  the  partition  of  a 
portion  of  the  lands  subsequently  confirmed  and 
patented  to  the  grantees  as  tenants  in  common.^^ 
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1  Cal.  Code  Civ.  Proc.  1 753  ;  N.  Y.  Code  Civ.  Proc.  i  1542  ;  MUler 
V.  Sharp,  48  CaL  384 ;  Morton  v.  Oatland,  18  Ohio  St  383. 

2  Bradley  t* .  Harkness,  26  Cal.  09 ;  Alsbrook  v.  Reed,  89  N.  C.  151  ; 
Stewart  v.  Monroe,  66  How.  Pr.  Ifl3 :  Sullivan  v.  SuUlvan,  66  N".  v.- 
87 ;  Therasson  v.  white.  52  How.  Pr.  62 ;  Byers  v.  Danley,  27  Ark.  77. 
See  Worn  mack  v.  Whltmore,  58  Mo.  448;  Tabler  v.  wiseniaa,  2 
Ohio  St  207. 

8   Bradley  v.  Harkness,  26  Cal.  69. 

4  Benter  v.  De  Bernal,  38  CaL  637 ;  Ship  Channel  Co.  v.  Bruly,  45 
Tex.  6 ;  Hanuer  v.  Silver,  2  Oreg.  836 ;  Harman  v.  Kelley,  14  Oblo, 
602 ;  Rogers  v.  Miller,  48  Mo.  378. 

5  Hyatt  v.  Pngsley,  23  Barb.  285  ;  Kane  v.  Rock  River  Canal  Co. 
15  Wis.  179. 

6  Noble  V.  Cromwell,  6  Abb.  Pr.  59 ;  26  Barb.  475 ;  27  How.  Pr.  289  ; 
8  Abb.  Ct  App.  382. 

7  N.  Y.  Code  Civ.  Proc  S  1542 ;  Alsbrook  v.  Reed,  89  N.  C.  151. 

8  Bullwinker  v.  Ryker,  12  Abb.  Pr.  31L 

9  Rogers  v.  Miller,  48  Mo.  378 ;  Ship  Channel  Co.  v.  Bruly,  45  Tex. 
6 ;  MiUigan  v.  Poole,  35  Ind.  (M. 

10  N.  Y.  Code  Civ  Proc.  1 1543. 

11  N.  Y.  Code  cnv.  Proc.  1 1543. 

12  Nolan  v.  Skelly,  62  How.  Pr.  102. 

13  Howell  V.  Mills,  7  Lans.  193. 

14  Beach  v.  Mayor  etc  45  How.  Pr.  857. 

15  Pritchard  v.  Dratt,  82  Hun,  417. 

16  Barnard  v.  Onderdonk,  11  Abb.  N.  C.  849.   That  the  right  to 

Jartltion  is  not  affected  by  the  lapse  of  the  period  of  limitation :   See 
enkins  v.  Dalton,  27  Ind.  78. 

17  Wire  V.  Wyman,  93  Ind.  392.  In  partition  by  an  heir  against  the 
widow  and  other  heirs,  an  answer  setting  up  a  conveyance  by  the 
deceased  to  a  third  person  constitutes  no  defense,  unless  they  con« 
nected  themselves  with  it,  and  not  even  then,  unless  their  possession 
was  hostile  in  its  inception,  or  they  had  surrendered  their  prior 
possession  and  entered  under  the  newly  acquired  title :  Knolls  v. 
Barnhart,  71  N.  Y.  474. 

18  Miller  v.  Smith,  96  Ind.  226  ;  Bundy  v.  Hall,  60  Ind.  177. 

19  Tinney  v.  Stebbins,  28  Barb.  290 ;  Andrews  v.  Betts,  8  Hun,  322. 

20  Prentice  t*.  Janssen,  7  Hun,  86. 

21  Mound  City  etc.  Assoc  v.  Philip,  64  Cal.  498. 

}  179.  FartDMrihip— Complaint.— Where  plaintiff^Bue 
as  partners,  their  right  to  sue  as  sach  depends  apon 
the  existence  of  a  partnership,  whioh  therefore  is  an 
issuable  fact,  and  must  be  alleged  in  the  body  of  the 
complaint.^  Tlius,  in  an  action  upon  notes  payable  to 
a  partnership,  the  existence  of  the  partnership,  and 
that  the  plaintiffs  are  members  thereof,  are  material 
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and  essential  facts  to  the  plaintifGs*  cause  of  action.* 
And  the  fact  of  partnership,  and  not  the  firm  name,  is 
the  material  allegation  to  be  proved.*  It  is  howevev 
held,  that  if  a  defendant  be  sued  as  a  partner,  it  is  com- 
petent to  prove  that  he  had  held  himself  out  to  the 
public  as  a  partner,  without  alleging  that  fact  in  the 
complaint  or  petition.^  But  in  an  action  against  part- 
ners, upon  a  promissory  note  signed  by  their  individ- 
ual names,  the  complaint  alleged,  and  the  court  found, 
that  the  defendants  were  partners,  and  that  they  exe- 
cuted the  note,  yet  there  was  held  to  be  no  sufficient 
averment  in  the  complaint  that  the  note  was  executed 
by  the  makers  as  partners,  or  for  a  consideration  wliich 
passed  to  the  partnership.^  An  assignment  by  one 
partner  of  the  firm  property,  in  favor  of  a  creditor  of 
the  firm,  made  without  the  authority  of  his  copartner, 
is  void ;  ^  and  if  the  assignment  is  so  made  with  the 
authority  or  consent  of  the  copartner,  it  must  affirma- 
tively appear  in  the  complaint  of  the  plaintiff,  or  the 
failure  to  give  such  authority  or  consent  satisfactorily  ' 
explained,  otherwise  the  complaint  will  be  open  to 
demurrer  J  Ordinarily,  one  partner  cannot  sue  his  co- 
partners at  law  in  respect  to  their  partnership  doings ;  * 
and  a  complaint  in  an  action  by  one  partner  against 
another  is  bad,  which  does  not  allege  settlement  of 
accounts,  balance  struck,  dissolution,  nor  a  promise  to 
pay."  But  a  complaint  alleging  a  partnership  between 
the  plaintiff  and  defendant,  its  dissolution,  an  account- 
ing, a  certain  sum  found  due  the  plaintiff,  a  demand 
therefor  and  refusal  to  pay,  and  asking  judgment  for 
the  amount,  was  held  not  to  be  demurrable,  although 
no  promise  to  pay  the  amount  was  alleged.^<>  And  a 
complaint  upon  an  assigned  partnership  account,  which 
does  not  state  the  consideration  for  the  assignment, 
and  does  not  aver  a  settlement  of  the  partnership  af-^ 
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fairs,  is  good  as  against  these  objections  first  made 
after  verdict J^    A  complaint  by  a  partner  against  his 
copartners  for  a  disscdution,  which  shows  willful  acts 
of  fraud  by  the  defendants,  the  application  by  them  of 
the  partnership  funds  to  their  own  uses,  the  making 
by  them  of  false  entries  upon  the  books,  the  preventing 
of  the  plaintiff  from  having  access  to  such  lx>oks,  and 
the  willful  concealment  from  him  of  the  condition  of 
the  partnership  business,  is  sufficient  for  that  purpose.'' 
The  right  of  a  surviving  partner  to  sue  for  the  personal 
property  and  effects  of  the  copartnership  is  well  set- 
tled;*' and  a  complaint  in  such  action  which  alleges 
the  existence  of  the  copartnership,  the  death  of  the 
copartner,  and  the  survivorship,  is  sufficient.'^    A  sur- 
viving partner  is  not  liable  to  an  action  by  the  personal 
representative  of  the  deceased  partner,  as  a  general 
rule,  until  demand  is  made  for  a  settlement  and  re- 
fused, and  where  a  demand  is  necessary  it  should  be 
averred  in  the  complaint.*^    But  where  the  complaint 
shows  that  the  debts  of  the  partnership  are  all  paid, 
and  that  the  only  remaining  assets  of  the  firm  are  the 
unsettled   individual   accounts  of   the   partners,  and 
states  the  nature  and  extent  of  the  defendant's  indebt- 
edness to  the  plaintiff,  on  account  of  the  firm's  trans- 
actions, an  averment  of  a  demand  before  suit  brought 
is  not  necessary  to  the  sufficiency  of  the  complaint.'* 
A  partner  who  sues  his  associate  for  an  accounting 
must  aver  and  prove,  if  denied,  an  indebtedness,  or  at 
least  a  probable  indebtedness.'^    But  it  seems  that  he 
need  not  show  whether  there  are  outstanding  claims 
due  to  or  from  the  firm,  or  whether  there  is  property 
owned  by  the  firm.'^    And  a  complaint  in  such  action, 
which  alleges  that  the  plaintiff  had  paid  on  account  of 
debts  and  expenses  a  large  sum,  and  that  upon  a  set- 
tlement which  had  been  vainly  sought  a  large  sum 
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would  be  found  due  the  plaintiff,  and  that  the  firm 
owned  much  property,  its  business  involving  a  long 
series  of  transactions,  is  held  to  be  good  against  de- 
murrer, although  it  does  not  in  terms  allege  that  the 
flefendant  had  possession  of  any  of  the  partnership 
property,  or  that  he  had  any.  accounts  to  render.^ 

1  Bischoff  V.  Blease,  20  S.  C.  460.  And  see  Auable  v.  Conklln,  16 
Abb.  Pr.  286 ;  25  N.  Y.  470 ;  I  82.  ante, 

2  Biflchoflr  V.  Blease,  20  S.  C.  4ao.  And  see  Irvine  v.  Myers,  4  Minn. 
229. 

.    8   Stlckneyv.CarII.dMlmi.48S. 

4   Hancock  v.  Hln tracer,  GO  Iowa,  874. 

6   Freeman  v.  Campbell,  55  CaL  197. 

6  Welles  v.  March.  30  N.  Y.  »M ;  Cooper  v.  Bowles.  42  Barb.  88  ; 
Bteiu  v.  La  Dow,  U  Minn.  413 ;  Brooks  v.  Sullivan,  32  Wis.  444  ;  Hol- 
land V.  Drake,  2U  Ohio  St.  441 ;  Graves  v.  Hull,  32  Tex.  063 ;  Hook  v. 
Stone,  84  Mo.  829. 

7  Steinhart  v.  Fyhrie,  Sup.  Ct.  Mont  6  Pactf.  L.  Bep.  367. 

8  See  Crater  v.  Blnlnger,  45  N.  Y.  545 ;  Torrey  v.  Twombly^  57 
How.  Pr.  149 ;  Madge  v.  Pulg,  13  Hun,  16 ;  Fonlks  v.  Rhodes,  12  5fev. 
225;  Blunt  v.  Williams,  27  Ark.  374;  Kainsford  v.  HaJusfurd,  57  Barb.  58. 

9  Torrey  v.  Twombly,  57  How.  Pr.  149.  And  see  Covert  v.  Henne- 
bergrer.  53  How.  Pr.  1. 

10  Mackey  v.  Auer,  8  Hun,  180.  And  see  Ludlngton  v.  Tait,  10 
Barb.  447. 

11  Klous  V.  Day,  94  Ind.  50a 

12  Barnes  v.  Jones.  01  Ind.  101.  And  see  Howell  v.  Harvey,  5  Ark.  270. 

13  Daby  v.  Ericsson,  45  N.  Y.  786;  Brown  r.  Allen,  35  Iowa,  306; 
Bassett  v.  Miller.  39  Mich.  VH ;  Quiilen  v.  Arnold,  12  Nev.  2i8. 

14  Manning  v.  Smith,  16  Nev.  83 ;  Reese  v.  Klnkead,  17  Kev.  447. 

15  Skillen  t'.  Jones,  44  Ind.  136 ;  Kruu  v.  Craig,  53  Ind.  66L 

16  Anderson  v.  Ackermau,  83  Ind.  481. 

17  Hunt  V.  Gordon,  52  Miss.  VH, 

18  Kuehnemundt  v.  Haar,  14  Jones  A  S.  188. 

19  Carlln  v.  Donegan,  15  Kan.  495.  Compare  Lang  v.  Oppenheim. 
96  Ind.  47. 

§  180.  Partnership— Answer.  — A  denial  by  answer 
that  the  plaintiffs  "  were  copartners  as  alleged  in  the 
complaint  or 'otherwise,*'  puts  in  issue  allegations  of  the 
copartnership  of  the  plaintiffis.^  In  an  action  against 
several  as  partners,  the  allegation  of  partnership  is  ma- 
terial, and  an  answer  denying  each  and  every  allega- 
tion of  the  complaint  puts  the  partnership  as  well  as 
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the  Joint  promise  alleged  In  issue.'  In  an  action  npon 
a  promissory  note,  executed  in  the  firm  name,  denial 
of  the  execution  of  the  note  puts  the  partnership  in 
issue.'  But  where  the  complaint  averred  that  the  note 
was  indorsed  by  the  defendants  as  partners,  it  was  held 
that  an  answer  denying  '*  the  indorsement  in  the  com- 
plaint alleged ''  did  not  put  the  partnership  in  issne.^ 
In  an  action  on  the  note  of  a  partnership  firm  against 
two  defendants,  an  answer  by  one  that  his  co-defend- 
ant never  was  a  member  of  the  firm,  and  stating  the 
names  of  the  members  of  the  firm,  is  good  on  de- 
murrer.* But  an  answer  in  such  action  by  one  that  his 
copartner,  without  his  consent,  executed  the  note  in  the 
firm  name,  of  which  the  plaintiff,  at  the  time,  had  notice, 
is  bad  on  demurrer ; «  otherwise,  if  it  be  averred  that 
the  defendant,  at  the  time  of  the  execution  of  the  note, 
did  not  consent  and  objected  thereto,  of  which  the  plaint- 
iff then  had  notice.^  If  several  makers  of  a  promissory 
note  are  sued  as  copartners  and  makers,  a  defense  by- 
one  of  the  makers  that  he  was  not  a  copartner  with  the 
other  makers  is  immaterial,  and  no  defense  to  the  suit.^ 
In  an  action  against  a  partnership,  if  one  defendant  sets 
up  in  answer  that  he  was  a  limited  partner  only,  the 
plaintiff  may  show  that  the  statutory  certificate  as  to 
payment  of  capital  was  false,  in  order  to  charge  such 
defendant  as  a  general  partner.^  Illegality  in  the  use 
of  a  firm  name  is  a  ground  of  defense,  and  must  be  af- 
firmatively set  up  in  the  answer ;  ^^  such  a  defense  is 
not  available  under  a  general  denial. ^^  In  an  action  to 
recover  the  balance  found  due  the  plaintiff  on  dissolu- 
tion of  a  partnership  between  him  and  the  defendant, 
the  answer,  among  other  things,  set  forth  the  causes 
whicli  prompted  the  defendant  to  dissolve  the  partner- 
ship, and  the  allegations  in  these  respects  were  stricken 
out  as  irrelevant," 
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1  Dessaint  V.  Elling,  SI  Minn.  287. 

2  Fetz  V.  Clark,  5  Minn.  217.    And  see  Irvine  v.  Myers,  4  Kinn.  229l 
8   Buck  V.  Smith,  2  Colo.  500. 

4  Anable  v.  Conklln»  16  Abb.  Pr.  286  ;  25  N.  T.  470. 

5  Kamm  v.  Harker,  8  Oreg.  208.  ConiiMtre  Lefferts  v.  Silsby,  M 
How.  Pr.  193 ;  Oreen  v.  Lippincott,  5»  How.  Pr.  33 ;  Dickinson  v. 
Vanderpoel,  2  Hon,  626  ;  5  Tnomp.  &  C.  168. 

6  Moffltt  V.  Bocbe,  tfS  Ind.  96.  And  see  Sage  v.  Sherman,  2  N.  Y. 
417  ;  Bank  of  Leadville  v.  Allen,  6  Colo.  694. 

7  MofBtt  V.  Boche,  92  Ind.  96. 

8  Duncan  v.  Bandall,  2  Utuh,  18L  Compare  Coming  v.  Halght,  1 
Code  B.  71 

9  Sharp  v.  Hntchinson,  17  Jones  A  S;  fiO. 

10  OToole  V.  Oarvin,  1  Hnii,  92  ;  Lunt  v.  Lnnt,  8  Abb.  N.  C.  76 ; 
Stoddart  v.  Key,  62  How.  Pr.  137 ;  Hennequln  v.  Butterfield,  11  Jonea 
A  S.  411. 

11  Waldron  v.  Ham,  N.  Y.  Daily  Beg.  Feb.  12,  1884  ;  Abb.  An.  Dig. 
(1884)269. 

12  Coles  v.  Coles,  13  Jones  A  8.  633. 

J  181.  Pemaltias. — In  an  action  for  a  penalty  founded 
on  a  statute,  the  complaint  need  not  set  forth  the  par* 
ticular  statute  violated,  unless  it  be  a  statute  not 
Judicially  noticed.^  But  allegations  as  to  time,  place,  or 
circumstance,  which  are  necessary  to  inform  the  party 
against  whom  recovery  is  sought  of  the  nature  and 
extent  of  his  liability,  are  not  dispensed  with.^  Facta 
which  constitute  the-offense  must  be  specially  set  forth.' 
The  complaint  must  present  a  case  strictly  within  the  pro* 
visions  of  the  statute,  directly  averring  every  essential 
fact,  instead  of  leaving,  it  to  be  gathered  by  argument 
or  inference.^  And  in  pleading,  reference  to  the  statute 
is  usual  for  the  purpose  of  informing  the  defendant 
distinctly  of  the  nature  and  character  of  the  offense.^ 
In  New  York,  a  complaint  in  an  action  for  a  penalty 
for  a  violation  of  the  excise  law  need  not  state  the  par- 
ticular section  giving  the  penalty  claimed,  but  must 
state  the  name  of  the  person  to  whom  the  illegal  sale 
is  charged  to  have  been  made.*  A  municipal  ordinance 
is  not  judicially  noticed  by  the  courts ;  ^  and  a  com- 
plaint in  an  action  for  violating  an  ordinance  of  a 
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municipal  corporation,  to  be  sufficient,  should  set  out 
the  offense  charged,  and  the  substance  of  that  part   of 
the  ordinance  which  has  been  violated,  with  a  reference 
to  th6  title,  date,  or  section.^     Thus,  a  complaint    to 
recover  a  penalty  for  violation  of  a  town  ordinance 
must  exhibit  or  copy  so  much  of  the  ordinance  as 
relates  to  the  subject ;  •  as  where  one  section  provided 
a  penalty  for  selling  liquor  without  a  town  license, 
while  another   made  provisions   for  obtaining   sucli 
license  and  the  amount  to  be  paid,  both  sections  should 
be  shown.*^'    Several  penalties  may  be  recovered  in  one 
suit  and  embraced  in  one  count,  if  distinctly  averred 
therein.^^    But  an  action  for  a  penalty,  given  by  statute 
to  any  person  injured,  is  an  action  on  contract,^^  and 
cannot  be  joined  with  an  action  in  tort,  as,  for  instance, 
an  action  to  recover  damages  for  illegally  obstructing 
a  navigable  river.^    It  is,  however,  held  to  be  unneces- 
sary, in  an  action  to  recover  a  penalty  given  by  statute, 
to  show  a  failure  to  pay  the  penalty,  and  the  complaint 
need  not  aver  non-payment,  as  is  required  in  an  action 
on  a  contract.^*    A  defendant  cannot,  by  demurrer, 
avail  himself  of  a  defense  denying  his  violation  of  a 
municipal  ordinance ;  ^  the  averments  of  the  complaint 
as  to  such  violation,  in  the  absence  of  an  answer,  must 
be  taken  as  true.^* 

1  Abbott  V.  Railroad  Ck>.  12  Abb.  Pr.  N.  S.  465 ;  Chapman  v.  Gates, 
46  Barb.  313 ;  .54  N.  Y.  132 ;  People  v.  Bull,  10  Jones  &  S.  19  ;  Nellis  v. 
Railroad  Co. :»  N.  Y.  505  ;  People  v.  McCann,  67  N.  Y.  506  ;  Winooskl 
V.  Gokey,  49  Vt.  282 ;  Hewett  v.  Harvey,  46  Mo.  888 ;  McUarg  v.  East- 
man, 36  How.  Pr.  205 ;  7  Robt.  137. 

2  Roedlger  v.  Simmons,  14  Abb.  Pr.  N.  S.  256, 262. 

8  Bigelow  V.  Johnson,  13  Johns.  428 )  Bartlett  v.  Crosier,  17  Johns. 
439  ;  Collins  v.  KInK  Co.  1  Wash.  T.  N.  S.  416  ;  Shockley  v.  Brown,  1 
Wash.  T.  N.  8.  463. 

4  Haskins  v.  Alcott,  13  Ohio  St  210 ;  State  v.  Ballroad  Ca  78  Ke. 
411. 

5  Brown  v.  Harmon,  21  Barb.  506 ;  Shaw  v.  Tobias,  3  N.  T.  188. 

6  Kee  v  McSweeny,  66  How.  Pr.  447. 

7  Cle vender  v.  Rushville,  90  Ind.  258, 280 ;  Garvin  v.  Wells,  8  Iowa, 
286 ;  Winona  v.  Burke,  23  Minn.  251 ;  Porter  v.  Waring,  69  N.  Y.  2Sa 
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8  People  v.  Keteltas,  12  Han,  65 ;  Deits  v.  City,  1  Colo.  S23 ;  Whit- 
son  V.  Franklin,  34  Ind.  33Q ;  State  v.  Ix>ragau,  40  Vt.  450 ;  Fink  v. 
MUwaukee,  17  Wis.  20. 

9  Schwab  v<' City  of  Madison,  48  Ind.  829;  Green  v.  Indianapolis, 
2a  Ind.  490. 

10  Clevengrer  v.  BoshvlUe,  90  Ind.  258. 

11  People  V.  SCcFadden,  18  Wend.  896 ;  Allen  v.  Patterson,  7  N.  Y. 
476  :  Boediger  v.  Simmons,  14  Abb.  Pr.  N.  S.  256, 261.  And  see  Streeter 
V.  BeairoadTCo.  40  Wis.  294 ;  Orover  v.  Morris,  73  N.  Y.  473. 

12  See  Bollard  v.  Bell,  1  Mason,  2481 

IZ  Doughty  t>.  Bailroad  Co.  7^  N.  C.  22.  And  see  Logan  v,  Wallto, 
76  X.  C.  410 ;  Wiles  v.  Suydam,  64  N.  Y.  173. 

14  Western  Union  Tel.  Co.  v.  Yonng,  93  Ind.  118. 

15  Conmlssioners  etc.  v.  Capeheart,  71 X.  C.  156. 

16  Commissioners  etc.  v.  Capeheart,  71 X.  C.  150. 

'i  182.    Plijiioiaa  and  inrgeon. — In  an  action  for  mal- 
practice, where  the  defendant  is  declared  against  as  a 
physician,  proof  that  he  held  himself  out  as  ^^  a  cancer 
doctor,''  and  as  having  skill  and  experience  in  the  treat- 
ment and  cure  of  cancers,  substantially  supports  the 
allegation  ;^  and  proof  that  the  defendant  accepted  the 
employment  will  sustain  an  averment  that  he  was  em- 
ployed "  at  his  special  instance  and  request." '   The  im- 
plied liability  of  a  physician  and  surgeon,  retain^  to 
treat  a  case  professionally,  extends  no  further  in  the 
absence  of  a  special  agreement  than  that  he  will  indem- 
nify his  patient  against  any  injurious  consequences 
resulting  from  his  want  of  the  proper  degree  of  skill, 
care,  or  diligence  in  the  execution  of  his  employment.' 
And  an  allegation  that  the  defendant  contracted  to  per- 
fect a  cure  can  only  be  sustained  by  proof  positive  of 
an  express  promise*^    An  allegation  that  the  plaintiff 
employed  the  defendant  as  a  physician,  etc.,  **  to  set, 
dress,  take  care  of,  manage,  and  cure  a  certain  broken 
bone  of  the  thigh  of  the  said  j>laintiff,  and  the  said  de- 
fendant then  and  there  accepted  and  entered  upon  the 
said  employment  and  business,"  was  held  not  to  con- 
tain a  promise  to  cure.^    In  an  action  against  a  sur- 
geon, an  allegation   that  injuries  resulted  from  the 
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defendant's  want  of  ordinary  care  and  skill  in  the  treat- 
ment of  a  fracture  will  not  admit  of  proof  that  he  f^ve 
assurances  to  the  plaintiff  that  he  possessed  and  \yould 
exercise  extraordinary  skill,  and  effect  a  cure  ;  ^  the 
plaintiff  must  recover,  if  at  all,  in  accordance  with  his 
allegations  J    Liability  in  cases  of  malpractice  does  not 
arise  out  of  any  contract  or  direct  privity,  but  out  of  the 
duty  which  the  law  imposes  upon  the  physician  to 
avoid  acts  in  their  nature  dangerous  to  the  lives   of 
others  ;^  and  it  need  not,  therefore,  be  stated  by  whom 
the  defendant  was  employed.*    A  complaint  alle^ng 
that  the  defendants,  being  physicians  and  surgeons, 
were  called  on  and  requested,  for  a  reasonable  compen- 
sation, to  set  a  broken  arm  of  the  plaintiff's  son,  and 
that  they  undertook  the  same,  is  not  bad  on  demurrer 
for  not  showing  who  employed  the  defendants ;  '^  if 
uncertain  in  this  respect,  the  proper  rem,edy  is  by 
motion  to  have  it  made  more  specific.^^ 

1  Musaer  v.  Chase,  29  Ohio  St.  ft77. 

2  Mueser  v.  Chase,  20  Ohio  St.  577. 

8  Craig  V.  Chambers,  17  Ohio  St.  253.  And  see  O'Hara  v.  Wells,  14 
Neb.  403  ;  Gramm  v.  Boener,56Ind.497 :  Smothers  f.  Hanks,  34  Iowa, 
286 ;  Carpenter  v.  Blake,  2  Laus.  206  ;  60  Barb.  488  ;  50  N.  Y.  696. 

4  Grindle  v.  Rush,  7  Ohio,  462 ;  O'Hara  v.  Wells.  14  Neb.  403. 

5  Reynolds  v.  Graves,  3  Wis.  416.  See  also  Hooping^rner  v.  Levy, 
77  Ind.  453. 

6  Goodwin  t'.  Hersom,  65  Me.  223. 

7  Goodwin  v.  Hersom,  63  Me.  223. 

8  Thomas  v,  Winchester,  6  N.  Y.  397 ;  Norton  v.  Sewall,  106  Mass. 
143.    . 

9  1  Chitty  Plead.  398 ;  Staley  v.  Jameson,  46  Ind.  150. 

10  Scudder  v.  Crossan,  43  Ind.  343. 

11  Scudder  r.  Crossan,  43  Ind.  343.  In  an  action  b v  a  husband  for 
damages  resulting  to  himself  from  injuries  to  his  wife  caused  by  the 
malpractice  of  a  physician,  damages  for  loss  of  service  wbicn  ap- 
pears necessarily  to  result  from  the  nature  <^  the  Injury  may  be  re- 
covered as  part  of  the  general  damages,  without  being  specially 
pleaded :  Stone  v.  Evans,  32  Minn.  243. 

§  183.  Pledge.  —  If  bonds  are  held  by  a  broker  as  a 
pledge  for  the  payment  of  advances  made  by  liim,  and 
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be  sells  them  witliout  authority,  and  without  notice, 
it  is  an  unlawful  conversion,  and  a  demand  before 
action  need  not  be  made  nor  averredfin  the  complaint ;  ^ 
though  it  would  be  otherwise  if  the  broker  had  only 
pledged  the  stock  in  good  faith,  for  the  amount  due 
liim.'  And  where  the  pledge^  parts  with  the  pledge  to 
a  bona  fide  purchaser  without  notice  of  ieiny  right  or 
claim  of  the  pledgor,  the  latter  cannot  recover  against 
such  purchaser  without  averring  a  tender  to  him  of  the 
amount  due  on  the  pledge.'  As  a  general  rule,  a  tender 
of  the  amount  due  must  be  averred  in  an  action  to  re- 
deem a  pledge  ;*  but  in  the  case  of  a  pledge  given  to 
secure  a  running  account,  it  is  sufficient  if  the  plaintiff 
offers  to  account  with  the  pledgee,  and  to  pay  whatever 
is  found  due  on  such  accounting.^  Where  the  com- 
plaint alleged  a  fraudulent  hypothecation  of  the  plaint- 
iff's securities  to  the  defendants,  it  was  held  that  the 
latter  might  show,  under  a  general  denial,  that  they 
were  bona  fide  holders  for  value.'  While  the  pledgee  re- 
mains in  possession  of  the  pledge,  the  Statute  of  Limita- 
tions will  not  begin  to  run  against  the  pledgor  until 
tender  of  the  debt  for  which  the  pledge  was  given,  and  a 
refusal  by  the  pledgee  to  restore  the  pledge  upon  de- 
mand by  the  pledgor ;  ^  and  mere  delay  on  the  part  of 
the  pledgor  to  claim  a  redemption  of  the  pledge  for  a 
period  shorter  than  the  time  prescribed  by  the  statute, 
as  a  bar  to  an  action  on  the  debt  for  which  the  pledge 
was  held,  will  not  suffice  to  raise  a  presumption  against 
the  right  of  the  pledgor  to  redeem.^ 

1  Read  v.  Lambert,  10  Abb.  Pr.  N.  S.  428.    And  see  McLaln  v. 
Huffman,  90  Ark.  428  ;  Boss  v.  Clark,  27  Mo.  M9. 

2  Bead  t*.  Lambert,  10  Abb.  Pr.  N.  B.428.    Compare  Hopper  v. 
Smith,  63  How.  Pr.  M,  37. 

3  Talty  v.  Freedman's  Sav.  etc.  Co.  93  U.  8.  821. 

4  Beatty  v.  Sylvester.  3  Nev;  228. 

5  Beatty  v.  Sylvester,  3  Nev.  229.   And  see  Stupp  v.  Phelps,  7 
I>ana,296. 
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6  Hennequin  v.  Butterfield,  II  Jones  <ft  S.  -111. 

7  Whelan  v.  Kinsley,  25  Ohio  St.  131. 

8  Whelan  v.  Kinsley,  26  Ohio  St  131. 

§  184.  Postesilon  of  land — Complaint. — The  former 
action  of  ejectment  is  known  under  the  Code  system  of 
pleading  as  an  action  to  recover  the  possession  of  land 
or  real  property.^  The  plaintiff  in  such  action  is  not 
limited  to  any  particular  form  of  complaint,  but  the 
form  may  be  adapted  to  the  facts  desired  to  be  put  in 
ibsue.^  Grenerally  speaking,  it  is  enough  for  the  plai  ntiff* 
to  set  forth  in  such  action  what  estate  he  claims  in  the 
land,  and  to  allege  that  he  was  in  possession  on  some 
day  after  his  title  accrued,  and  that  the  defendant,  hav- 
ing afterwards  entered  into  the  possession,  unlawfully 
withholds  such  possession  from  the  plaintiff.'  He  need 
not  state  in  detail  the  facts  constituting  the  estate  or 
interest  claimed  in  the  land,  it  being  sufficient  to  state 
that  he  has  the  estate.^  He  may  allege  that  he  is  seized 
of  the  premises,  or  of  some  estate  therein,  in  fee,  for 
life,  or  for  years,  or  he  may  aver  a  former  possession 
and  ouster.^  But  if  he  attempts  to  set  forth  in  his  com- 
plaint a  specific  deraignment  of  his  title,  he  must  aver 
every  fact  that  he  could  be  required  to  prove  in  order 
to  recover.^  The  complaint  should  not  state  the  evi- 
dence, but  only  the  ultimate  facts  constituting  the  cause 
of  action.^  A  complaint  which  does  not  state  the  nature 
or  extent  of  the  interest  which  the  plaintiff  claims 
therein  is  held  not  to  be  an  objection  which  can  be 
reached  by  demurrer,  though  it  seems  that  a  motion  to 
make  more  specific  will  lie.'  It  is  not  necessary  to  use 
the  very  expressions  of  the  statute,  that  the  plaintiff  has 
^*a  legal  interest  therein,''  but  any  other  language  of 
equivalent  import  may  be  employed.*  But  the  com- 
plaint is  insufficient  on  demurrer,  for  the  want  of  suf- 
ficient facts,  if  it  fails  to  show  that  the  defendant 
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unlawfully  keeps  the  plaintiff  out  of  possesslon.^o  It 
need  not,  however,  use  the  exact  words  of  the  statute ;  ^^ 
it  will  be  sufficient  if  words  of  similar  import  are  used, 
or  the  averments  of  the  complaint  be  such  as  to  show 
the  plaintiff's  right  to  such  possession,  and  the  defend- 
ant's unlawful  detention.^^  A  complaint  otherwise  suf- 
ficient is  not  vitiated  by  an  allegation  that  the  entry 
was  made  "  willfully,  fraudulently,  maliciously,  and 
forcibly.*'  The  complaint  must  describe  the  property 
claimed  with  common  certainty,  by  setting  forth  the 
name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  in  some  other  appropriate  man- 
ner.*^  The  description  must  be  sufficient  to  enable  the 
sheriff:'  to  identify  the  property,  so  as  to  know  how  to 
execute  the  order  of  the  court.^  But  a  description  is 
sufficient  if,  by  the  aid  of  a  competent  surveyor  and 
persons  knowing  the  location  of  monuments  mentioned 
as  points  in  the  boundaries,  the  lands  can  be  found.*' 
So  if  the  land  of  which,  in  part,  the  defendant  was  in 
possession  was  definitely  described,  but  there  was  in- 
definiteness  as  to  that  part,  this  is  not  a  ground  of 
demurrer,  and  the  remedy^  if  any,  is  by  motion  to 
make  more  definite  and  certain.*^  And  where  the  com- 
plaint fails  to  describe  the  premises,  the  court  may 
permit  an  amendment  daring  the  trial.*'  Damages,  if 
sought  to  be  recovered  in  ejectment,  must  be  alleged.** 
But  a  general  averment  of  and  prayer  for  damages  in  a 
specified  sum,  for  the  unlawful  withholding  of  the 
premises,  are  sufficient  to  support  a  judgment  for 
damages,  at  least,  in  the  absence  of  a  special  demurrer 
or  objection  to  the  evidence  on  the  subject  ;2o  and  a 
finding  as  to  the  value  of  the  use  and  occupation  of  the 
premises,  no  attack  being  made  upon  it  in  the  court 
below,  is  conclusive  as  to  the  amount  of  the  damages.^* 
A  complaint  in  an  action  by  a  tenant  in  common  or 
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joint  tenant,  to  recover  the  possession  of  land  held  by 
an  alleged  co-tenant,  which  does  not  define  or  state  th.e 
specific  interest  of  the  several  co-tenants,  is  defective ;  *• 
and  where  the  complaint,  verdict,  and  judgment  all  fail 
to  define  the  extent  of  the  plaintiff 'a  interest,  and  bis 
ownership  in  the  disputed  premises,  the  Judgment  will 
be  set  aside.^  In  some  States,  the  right  to  maintain 
ejectment  for  dower  before  it  is  assigned  is  given  by- 
statute;^  and  a  complaint  is  sufficient  which  alle^^es 
that  a  person  named  was  at  his  death,  and  had  been  for 
many  years,  the  plaintiff's  husband;  that  he  died  at  a 
date  named;  that  he  was  then  the  owner  of  the 
premises  described;  that  she  was  entitled  to  one  un- 
divided third  part  thereof  for  life  as  dower ;  and  tbat 
the  defendant  w^as  in  possession  and  withheld  the  same 
from  her.^  It  is  not  necessary  that  the  complaint,  in 
addition  to  the^allegation  that  the  defendant  wrongfully 
withholds  the  possession,  shall  allege  that  he  denies 
the  plaintiff 's  righ t.^"  A  cause  of  action  for  the  recovery 
of  lands,  with  damages  for  withholding  them,  may  be 
united  in  the  same  complaint  with  one  for  the  rents  and 
profits,  or  mesne  profits,  of  the  same  lands.''  But  it  is 
held  that  if  a  claim  for  rents,  etc.,  is  set  up  in  the  action 
for  the  recovery  of  the  land,  it  is  a  bar  to  another  and 
separate  suit  for  rents,^  Causes  of  action  for  the 
recovery  of  land,  for  the  value  of  the  rents  and  profits 
of  the  same  land,  and  for  the  partition  thereof  may  be 
united  in  the  same  action.*  So  the  complaint  in  eject- 
ment may  be  for  two  separate  parcels  of  land,  but  the 
two  causes  of  action  must  be  separately  stated,  must 
affect  all  the  parties  to  the  action,  and  not  require  differ- 
ent places  of  trial  .^  But  trespass,  ejectment,  and  tres- 
pass quare  clausum /regit  cannot  be  joined  inanaction.'* 

1  See  N.  Y.  Code  Civ.  Proc.  {  3343,  subd.  20. 

2  Capertou  v.  Schmidt,  28  Cal.  479.    And  see  Bucher  t>.  Carroll,  19 
Huii,  6U. 
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3  Warner  v.  Nelligar,  12  How.  Pr.  402 ;  Ensdcn  v.  Sherman,  14 
How.  Pr.  439:  Bank  v.  Levinus,  5  Civ.  Proc.  R.  388  ;  Merrill  v.  Dear- 
Ing,  22  Minn.  376 ;  Wells  I'.Masterson,  6  Minn.  566;  Payne  v.  Tread  well, 
16  Cal.  220 ;  Marshall  v.  Shafter,  32  Cal.  176 ;  Salmon  v.  Symonds,  24 
Cal.  266;  Keller  v.  Ruiz  de  Ocana,  48  Cal.  638;  Osborne  v.  United 
Steles,  Sup.  Ct  N.  M.  5  West  C.  Rep.  243L 

4  Austin  V.  Schluyter,  7  Han,  27C;  Kan.  Pac.  Railw.  Co.  v. 
McBratne^',  12  Kan.  9.  And  see  Larco  v.  Casaneuava,  30  Cal.  560 ; 
Pease  v.  Hannah.  8  Oreg.  801 ;  Murphy  v.  Loomis,  26  Hun,  6l»,  661.  In 
an  action  of  ejectment  for  the  recovery  of  real  estete,  no  prior  de- 
mand for  the  surrender  of  possession  is  necessary,  and  none  need  be 
alleged  in  the  complaint,  unless  it  be  apparent  from  its  other  allega- 
tions that  the. relation  of  landlord  and  tenant  exists,  or  has  existed, 
between  the  plaintiff  and  defendant  in  regard  to  such  real  estete : 
McCaalin  v.  £tete,  99  Ind.  428. 

5  Caperton  v.  Schmidt,  26  CaL.  479 ;  Payne  v.  Treadwell,  16  Cal. 
230 ;  McCauley  v.  GUmer,  2  Mont.  202  ;  Norris  v.  Russell,  5  Cal.  249. 
tJnder  averment  of  ownership  in  fee  and  right  to  possession  of 
premises  at  the  time  of  suit  brought,  a  party  can  prove  any  facts 
which  would  entitle  him  to  possession  at  such  time:  Sullivan  v. 
Dunphy,  4  Mont.  499 ;  Qillespie  v.  Jones,  47  Cal.  2S9. 

6  Castro  v.  Richardson,  18  CaL  478. 

7  Depuy  v.  Williams,  28  Cal.  309. 

8  Schenck  v.  Kelley,  88  Ind.  444.  And  see  Burt  v.  Bowles,  69  Ind. 
1 ;  Steeple  v.  Downing,  60  Ind.  478. 

9  Dunn  v.  Remington,  9  Neb.  82. 

10  Levi  V,  Engle,  91  Ind.  330 ;  Second  Nat.  Bank  v.  Corey,  94  Ind. 
4^7.  And  see  Scori  t>.  Stephens,  62  Ind.  441 ;  Jeffersonville  etc.  B.  B. 
Co.  V.  Oyler,  60  Ind.  383. 

11  Swaynle  v.  Vess,  91  Ind.  684. 

12  Vance  v.  Schroyer,  8?  Ind.  114 ;  Lovely  r.  Spelsshoffer,  85  Ind. 
454  ;  Smith  v.  Kyler,  74  Ind.  575  ;  Swaynle  v.  Vess,  91  Ind.  584 ;  Van 
Voorhis  v.  Kelly,  31  Hun,  293, 296. 

13  Hildreth  v.  White,  Sup.  Ct.  Cal.  6  West  C.  Bep.  130. 

14  !•'  Y.  Code  Civ.  Proc.  f  L511.  And  see  St.  John  v.  Northrup,  23 
Barb.  25  ;  City  of  Crawfordsville  v.  Boots,  76  Ind.  32 ;  Harrison  etc. 
Tump.  Co.  V.  Roberts,  33  Ind.  246. 

15  Cunningham  v.  McCollum,  96  Ind.  38 ;  Franco  v.  Allman,  77 
Ind.  417 ;  Dale  v.  Insurance  Co.  8;^  Ind.  473 ;  Lewis  v.  Owen,  64  Ind.  440. 

16  Brown  v,  Anderson,  90  Ind.  03. 

17  Rank  v.  Levlnus,  5  N.  Y.  Civ.  Proc.  B.  368. 

18  Olendorf  r.  Cook,  1  Lans.  37 ;  Bussell  i'.  Conn,  20  N.  Y.  81.  The 
oomplaint  need  not  state  the  residence  of  either  of  the  parties.  The 
stotute  provides  for  the  trial  In  certein  counties,  and  the  situation  of 
the  premises,  not  the  residence  of  the  parties,  determines  the  county : 
Doll  v.  Feller,  16  Cal.  432. 

19  McKlnlay  v.  Tuttle,  42  Cal.  570. 

'  20   Dlmlck  V.  Campbell,  31  Cal.  240 ;  Martin  v,  Durand,  63  Cal.  39. 
And  see  Dunn  v.  Bemington,  9  Neb.  82. 

21  Martin  v.  Durand,  63  Cal:  39 ;  Miller  t*.  Myers,  46  Cal.  535.  A 
claim  for  damages  for  withholding  possession  does  not  include  the 
rents  and  profits,  the  latter  being  a  separate  and  distinct  cause  of 
action :  Livingston  v.  Tanner,  12  Barb.  481 ;  Lamed  t*.  Hudson,  57 
N.  Y.  151. 
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22  LIlllanBkyoIdt  v.  Ooss,  2  Utah,  292.  See  as  to  actions  of  eject- 
ment by  a  tenant  in  common  or  Joint  tenant :  Hasbrouck  v.  Buuce, 
62  N.  Y.  475 ;  Trustees  etc.  v.  Johnson.  66  Barb.  119  ;  Hart  v.  Robert- 
son, 21  CaL  :Vf6 ;  French  v.  Edwards,  5  Sawy.  266 ;  Sharon  v,  Davidson, 
4  Ney.  416 ;  Mobley  v.  Bruner,  fiO  Pa.  St.  481 ;  Weese  v.  Barker,  7  ColOb 
178. 

23  LUUanskyoldt  v.  Qoss,  2  Utah,  292. 

24  See  Ellicott  v.  Mosier,  7  N.  Y.  201 ;  Poor  v,  Horton,  15  Barb.  486. 

25  Draper  v.  Draper,  11  Hun,  616. 

26  McKay  v.  Freeman,  6  Oreg.  449. 

27  Lord  v.  Dearlng,  24  Minn.  110 ;  Merrill  v.  Dearing,  22  Minn.  376  : 
McKinney  v.  McKinney,  8  Ohio  St.  42^  And  see  Armstrong  v. 
Hinds,  8  Minn.  254 ;  Sullivan  v.  Davis,  4  Gal.  241 ;  Vandevoort  t>. 
Gould,  86  N.  Y.  689. 

28  Walker  v.  Mitchell,  18  Mon.  B.  541.  See  Burr  v.  Woodrow,  1 
Bush,  602. 

29  Scarborough  v.  Smith,  18  Kan.  399. 

80  Boles  V.  Cohen,  15  Cal.  150. 

81  Smith  V.  Hallock,  8  How.  Pr.  73 ;  Budd  v.  Bingham,  18  Barb. 

494. 

i  185.  Poitesiion  of  land — Answer. — The  defendant 
in  ejectment  need  only  defend  against  the  material 
allegations  in  the  complaint,  -that  is,  the  allegations 
material  to  constitute  a  complaint  in  ejectment.^  Al- 
though, by  statute,  the  defendant  in  such  action  may 
avail  himself  of  any  legal  defense  under  the  general 
denial,^  he  may,  nevertheless,  set  out  fully  and  specific- 
ally the  facts  constituting  his  defense,  in  which  case 
his  answer  is  to  be  governed  by  the  ordinary  rules  of 
pleading.'  Under  a  general  denial,  the  defendant  may 
show,  by  any  legal  evidence  which  he  may  have,  that 
he  is  the  owner  of  the  land  in  controversy ;  *  and  may 
prove  any  fact  tending  to  show  that  the  plaintiff  has 
not  the  title,  or  the  right  of  possession.^  If  the  defend- 
ant denies  the  plaintiff's  title  and  right  of  possession, 
and  the  answer  also  sets  up  the  Statute  of  Limitations 
and  other  defenses,  they  may  be  regarded  as  sur- 
plusage, being  merely  another  form  of  denying  the 
plaintiff's  title  ;^  and  a  failure  to  repty  to  such  second 
and  additional  defenses  does  not  entitle  the  defend- 
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ant  to  judgments    An  averment  in  answer  that  the 
plahitiff*s  grantor  had  made  a  prior  sale  to  the  de- 
fendant, amounts  only  to  a  denial  of  the  plaintiff's  title, 
and  does  not  need  a  reply.^    An  answer  denying  that 
the  plaintiff  was  seized  in  fee  simple  of  the  land,  or 
entitled  to  the « possession  thereof,  as  alleged  in  the 
complaint,  amounts  to  a  general  denial,  and  is  good.* 
The  recital  in  the  answer  of  the  series  of  facts  through 
which  th^  defendant  claims  a  right  to  the  land  are 
mere  averments  of  evidence,  and  amount  to  no  more 
than  a  general  denial.^''    If  the  entry  and  ouster  are 
denied  in  the  answer,  the  withholding  of  possession  at 
the  commencement  of  the  action  need  not  be  specially 
denied.^^    If  the  defendant  desires  to  set  off  the  value 
of  his  improvements  against   the  mesne  profits,  he 
must  assert  hLs  right  by  proper  averments  in  his  an- 
swer, or  he  is  precluded  from  doing  so  at  the  trial^^^ 
The  defendant  may,  of  course,  interpose  an  equitable 
defense;^  but  facts  which  constitute  an  equity  must 
be  pleaded  in  order  to  be  available  as  a  defense  to  an 
action  of  ejectment.^^    If  the  defendant  has  the  equit- 
able estate  he  can  set  it  up  as  a  defense.^    So  he  can 
set  up  as  a  defense  that  the  land  in  question  was  in- 
tended to  be  conveyed  to  him  by  a  deed  from  the 
plaintiff,  but  by  a  mistake  in  the  description  was  not 
included.'^    So  one  in  possession  under  an  executory 
contract  to  purchase  may  show  that  he  is  entitled  to 
specific  performance  of  the  contract.*^    If  the  defendant 
in  his  answer  sets  up  a  claim  of  title,  lie  is  concluded 
from  disputing  the  validity  of  the  same  title  when 
asserted  by  the  plaintiff.^^ 

1  Doyle  V.  Franklin,  48  CaL  637. 

2  See  aaff  v.  Greer,  88  Ind.  122. 

8   Vandnyn  v.  Hepner»  45  Ind.  589 ;  Wicks  v.  Smith,  18  Kan.  508  ; 
Wiualow  V.  Winslow,  52  Ind.  8. 

4   Hall  V.  Dodge,  18  Kan.  277. 
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5  Wicks  V.  Smithi  18  Kan.  508 ;  Creque  v.  Sears,  17  Hun,  123,  125 ; 
Bey  nor  v.  Timerson,  46  Barb.  518. 

6  Bledsoe  v.  Slmms,  63  Mo.  305 ;  Nelson  v.  Brodbocic,  44  Mo.  596  ; 
Treon  ?'.  £merick ,  6  Ohio,  3.72;  Wintermute  v.  Montgomery,  1 1  Ohio  St. 
444  ;  Kyser  v.  Cannon,  2^  Ohio  St.  359  ;  Khodes  v.  Quuu,  3.>  Ohio  St.  387. 

7  Kyser  v.  Cannon,  29  Ohio  St.  350.  But  see  contra,  Davis  v.  Clark, 
2  Mont  310.    And  compare  Sullivan  v,  Dunpby,  4  Mont.  4U9. 

8  Thompson  t'.  Thompson,  52  CaL  154. 

9  Bansom  v.  Anderson,  9  S.  C.  438. 

10  Clink  V.  Thurston,  47  Cal.  21. 

11  Hawkins  r.  Belchert,  28  Cal.  634.  See  Bnsenlus  v.  Coffee,  14  Cal. 
91 ;  Smith  v.  Doe,  15  Cal.  lOOi  ^ 

12  Moss  V.  Shear,  25  Cal.  44. 

13  Corkhlll  v.  Landers,  44  Barb.  218;  Traphagen  v.  Traphagen,  40 
Barb.  637  ;  Penny  v.  Cook,  19  Iowa,  538;  McClane  v.  White,  3  Minn. 
178 ;  Massie  i\  Stradford,  17  Ohio  St.  596  ;  Lestrade  v.  Barth,  19  Cal. 
660 ;  Coolbaugh  v.  Boemer,  32  Minn.  445. 

14  Dewey  v.  Hoag,  15  Barb.  865 ;  Lombard  v.  Cowham,  34  Wis.  486; 
Rollins  V.  Henry,  78  N.  C.  342 ;  Henry  v.  McKerlle,  78  Mo.  416.  4a0 ; 
Powers  V,  Armstrong,  36  Ohio  St.  357 ;  McCauley  v.  Fulton,  44  Cal. 
355 ;  Lamme  v.  Dodson,  4  Mont.  560.  An  answer  in  ejectment  setting 
up  an  equitable  defense  Is  in  the  nature  of  a  bill  In  equity,  and  must 
contain  Its  essential  averments:  Downer  v.  Smith,  24  Cal.  124 ;  Blum 
V.  Robertson,  24  Cal.  146;  Miller  v.  Fulton,  47  Cal.  146;  Estrada  r. 
Murphy,  19  Cal.  248.  Adverse  possession  must  be  pleaded,  and  can- 
not be  shown  under  the  general  Issue :  Hansee  r.  Mead,  27  Hun,  162. 
And  see  McCreery  v.  Duane,  52  Cal.  262.  So  estoppel  must  be  pleaded : 
Dewey  v.  Hoag,  lo  Barb.  365 ;  Raynor  v.  Timerson,  46  Barb.  518.  But 
see  Phillips  r.  Blair,  38  Iowa.  657. 

15  Lamont  v.  Chesire,  6  Lans.  234 ;  65  N.  Y.  30.  See  Webster  r. 
Bond,  9  Hun,  437.  An  equitable  title  to  an  Infant's  estate  may  be  set 
up  as  a  defense  In  ejectment  by  a  purohaser  of  It  on  a  sale  made  by 
order  of  court :  Wood  v.  Mather,  44  N.  Y.  249 ;  38  Barb.  473. 

16  Hoppough  V.  Struble,  60  N.  Y.  430. 

17  Cavalll  v,  Allen,  57  N.  Y.  508.  And  see  Arguello  v.  Edinger,  10 
CaL  150 ;  McCarty  v.  Myers,  6  Hun,  83. 

18  Henderson  v.  Scott,  N.  Y.  Sup.  Ct.  12  K.  Y.  Week.  Dig.  383. 

I  186.  (^nietiiig  title— Complaint.  — Codes  of  proced- 
ure in  several  of  the  States  authorize  any  person  in  pos- 
session of  real  property,  by  himself  or  his  tenant,  to 
commence  an  action  against  any  person  who  claims  an 
estate  or  interest  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim.*  In  a  few  of 
the  States,  the  action  is  allowed  to  any  person  ha\ing 
or  claiming  an  interest  in  real  property,  whether  in  or 
6ut  of  possession.'  In  California,  the  action  may  be 
brought  by  any  person  against  another  who  claims  an 
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estate  or  interest  adverse  to  him.'  And  in  Ne"*v  York, 
one  in  possession  for  three  years  under  a  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  may 
maintain  the  action ;  *  and  the  facts  which  the  com- 
plaint must  set  forth  are  prescribed.^  It  is  held  that 
the  language  of  the  statute  sl^ould  be  construed  to  give 
jurisdiction  in  every  case  in  which  a  claim  or  lien  upon 
real  property  appears  to  be  asserted,  or  to  exist ;  ^  and 
it  is  not  necessary  that  the  adverse  claim  should  relate 
to  or  affect  the  right  of  present  possession.'  The  plaint- 
iff has  the  right  to  be  quieted  in  his  title  whenever  any 
claim  is  made  to  real  property  of  which  he  is  in  posses- 
sion, the  effect  of  which  claim  might  be  litigation  or  a 
loss  to  him  of  the  property.^  But  it  is  well  settled,  that 
if  one  has  a  full,  complete,  and  adequate  remedy  at 
law,  he  cannot  maintain  an  equitable  action  to  quiet  the 
title.*  Under  Codes  which  give  the  right  of  action  to 
one  in  possession,  the  complaint  must  allege  that  the 
plaintiff  was  in  possession  at  the  time  of  the  commence- 
ment of  the  action.^^  So  the  complaint  must  show  that 
the  defendant's  claim  is  adverse  to  the  title  asserted  by 
the  plaintiff,  or  is  unfounded,  and  a  cloud  upon  the 
plaintiff 's  title.^*  And,  according  to  some  decisions,  the 
complaint  should  state  facts  showing  the  character, 
nature,  extent,  and  invalidity  of  the  defendant's  claim 
which  constitutes  the  cloud  upon  the  plaintiff's  title  to 
the  lands  in  question.^^  And  a  complaint  alleging  that 
the  defendant  claims  the  land  in  question  under  certain 
deeds,  and  that  her  claim  is  **  without  foundation  in 
law,"  but  stating  no  facts  showing  such  deeds  to  be  in- 
valid, was  held  to  be  insufficient  on  demurrer.^^  q^ 
the  other  hand,  it  was  held  that  a  complaint  alleging 
that  the  plaintiff  owns  the  land  in  fee,  and  that  the  de- 
fendant is  making  an  unfounded  claim  of  title  thereto, 
sufficiently  shows  that  the  defendant  claims  title  ^^  ad- 
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verse  "  to  the  plaintiff.^^  So  a  complaint  which  avers 
tliat  the  plaintiff  '^is  the  owner  in  fee  simple,"  etc.,  is 
not  vitiated  by  another  averment  that  '^  the  plaintiff 
on,"  etc.,  ^*  conveyed  said  premises  to  "  athirdperRon.^^ 
But  a  complaint  which  avers  generally  that  the  plaint- 
iff is  seized  in  fee  simple,  and  then  proceeds  to  set  forth 
the  facts  which  constitute  his  title,  is  bad  on  demurrer 
if  the  facts  so  stated  do  not  show  title  in  him.^^  So  a 
complaint  which  states  the  specific  facts  upon  which 
the  plaintiff's  title  rests,  and  thereby  discloses  that  the 
defendant  has  an  interest,  is  bad  on  demurrer,  though 
it  be  also  alleged  generally  that  the  plaintiff  *'  holds  the 
land  in  law  and  equity,  discharged  of  and  free  from  all 
claims  and  liens  of  "  the  defendant ;  ^'  the  latter  allega- 
tion is  a  mere  general  conclusion  of  law,  and  does  not 
exert  a  controlling  influence  upon  the  pleading.^^  In  a 
complaint  to  quiet  title  and  to  set  aside  a  deed,  the 
action  is  not  founded  upon  the  deed,  and  a  copy  of  the 
deed  is  not  a  necessary  part  of  the  complaint.^  In  a 
suit  to  ascertain  and  quiet  title  the  plaintiff  cannot,  at 
his  option,  split  it  up  into  many  suits,-  and  if  he  omits 
to  set  forth  and  prove  all  the  grounds  of  his  right,  or  his 
adversary's  want  of  it,  he  cannot  afterward  bring  another 
suit  upon  the  fragment  or  portion  of  the  case  omitted.^ 
A  cross-complaint  in  such  action,  which  describes  the 
property,  omitting  the  county  and  State,  but  designat- 
ing it  as  *Hhe  real  estate  in  complaint  mentioned,"  is 
held  to  be  sufficient ;  ^  such  a  reference  is  not  for  the 
purpose  of  supplying  a  needed  statement  of  fact,  but  is 
for  identification  only.*^  Under  Illinois  practice,  a  bill 
to  quiet  title  or  remove  a  cloud  from  title  to  land  which 
fails  to  show  that  the  complainant  is  in  possession,  or  that 
the  premises  are  unoccupied  and  unimproved,  is  bad  on 
demurrer,  as  not  showing  a  case  of  equitable  jurisdic- 
tion» 
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14  Qlllettv.  Canliaw,50IncL38L 

15  Indiana  etc  K.  R.  Ck>.  v.  Brittlngham,  98  Ind.  294. 

16  Keepfer  v.  Force,  86  Ind.  81. 

17  Bagsdale  V.  Mitchell,  97  Ind.  458. 

18  Platter  v.  City  of  Seymour,  86  Ind.  323  ;  Mescall  v.  Tolly,  91  Ind. 
96.  And  see  Richardson  v.  Snlder^W  Ind.  425 ;  37  Am.  Rep.  168  ;  Mc- 
Mahan  v.  Newcomer,  82  Ind.  565  ;  Petty  v.  Trustees  etc.  95  ind.  278. 

19  etrlbling  v.  Brougher,  79  Ind.  828.  See,  as  to  sufBciency  of 
description  of  land  iu  tbe  complaiut,  Pitcher  v.  Dove,  99  Ind.  175. 

20  Starr  v.  Stark,  Clr.  Ct  Oreg.  1  Sawy.  270. 

21  Cookerly  v,  Duncan,  87  Ind.  332. 

22  Cookerly  v.  Duncan,  87  Ind.  832. 

23  Hardin  v.  Jones,  86  IIL  313  ;  Oa«re  v.  Abbott,  99  111.  866 ;  Qage  if. 

Griffin,  103 IIU  41. 

i  187.  Quieting  title — Answer. — In  an  action  to  quiet 
title  to  real  property,  a  denial  of  the  plaintiff's  posses- 
sion forms  an  issue  that  must  be  tried.^  The  direct 
averment  of  the  complaint  that  the  plaintiff  is  in  pos- 
session is  susceptible  of  a  plain  denial,  and  if  not  so  de- 
nied is  admitted ;  ^  and  the  averment  of  possession  is 
admitted  by  an  answer  which  simply  argues  against 
such  possession,  nor  does  the  general  statement  that 
"  all  allegations,  except  as  before  admitted,  are  denied," 
render  sucli  an  ambiguous  denial  any  the  less  an  ad- 
mission.' Where  the  defendant  by  his  answer  dis- 
claims all  right  and  title  adverse  to  the  plaintiff,  but 
also  denies  the  latter's  title,  it  is  error  in  the  court  to 
enter  upon  a  trial  of  the  cause ;  ^  that  portion  of  the  de- 
fendant's answer  denying  the  plaintiff's  title  being  a 
mere  nullity  and  surplusage.^  Where  the  answer,  wth- 
oiit  any  denial  of  the  allegations  of  the  complaint,  only 
sets  up  a  specitic  title,  it  is  error  to  admit  evidence  of 
any  other  than  the  title  pleaded ;  ^  but  where  the  answer 
also  contains  a  general  denial,  any  legal  testimony 
tending  to  show  that  the  plaintiff  is  not  the  owner  as 
alleged  is  admissible.^  If  in  such  action  it  be  shown 
that  the  plaintiff  is  in  the  actual  possession  of  the  prop- 
erty in  controversy,  the  defendant  cannot  defeat  the 
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action  by  showing  a  paramount  right  in  a  third  person, 
even  though  he  be  a  co-defendant ;  ^  he  can  only  defeat 
the  action  by  showing  a  paramount  right  in  himself.** 
An  answer  setting  up  facts  essential  to  a  complaint  in 
ejectment  against  the  plaintifT,  and  asking  that  the  pos- 
FBSsion  of  the  premises  be  awarded  to  the  defendant, 
does  not  contain  a  counter-claim  which  will  prevent  the 
plaintiff  from  dismissing  the  action.^<^  Pleading  the 
Statute  of  Limitations  in  an  action  to  quiet  title  does  not 
admit  the  validity  of  the  title  of  the  opposite  party," 
and  the  owner  in  possession  may  maintain  tlie  action 
against  the  adverse  claim  of  the  owner  of  a  tax  title 
barred  by  the  statute." 

1  Meigben  v.  Strong,  6  Minn.  177.  And  so©  Baho  v.  Phelps,  65  Mo. 
27  ;  Garvey  V.  Willis,  50  Cal.  A19.  That  wliere  the  alleirations  of  the 
complaint,  except  that  of  adverse  claim,  are  denle<T,  mere  proof  of 
possession  or  title  with  possession  does  not  make  out  a  jn'hna  facie 
case,  or  throw  the  burdeit  of  proof  upon  the  dcfeudiuit  to  producu  hia 
claim :  See  Blasdel  v.  Williams,  0  Ncv.  161. 

2  Bredell  v.  Alexander,  8  Mo.  App.  110, 113. 
8.  Bredell  v.  Alexander,  8  Mo.  App.  1!0 

•I    Jordon  v,  Stevens,  Co  Mo.  3C1. 

5  Jordon  v.  Stevens,  55  Mo.  8C1. 

6  Morrill  v.  Dongloss,  14  Kan.  23.1. 

7  Morrill  v.  Douglass,  14  Kan.  203.  See  Brenner  v.. Bigelow,  8  Kan. 
4SKi ;  Gilteuan  v,  Lemert,  13  Kau.  470. 

8  Brenner  v.  Blgelow,  8  Kan.  430. 

9  Brenner  v.  Bigelow,  8  Kan.  iM. 

10  Moyle  V.  Porter,  51  Cal.  630.  Compare  Cf>oper  t?.  Jackson,  71  Tnd. 
244. 

11  Tahler  v.  Callanan,49  Iowa,  3^2.    See  Wiuslow  v.  Wiuslow,  52 
Ind.  8. 

12  Tabler  r.  Ca11anRn,49  Iowa,  9R!i.    And  see  Peck  v.  Sexton,  41 
Jowa,  566 ;  Wallace  v.  Sexton,  44  Iowa,  257. 

i  188.  Quo  warranto. — Proceedings  in  the  nature  of  a 
qfw  wai'vaiUo  arc  a  civil  action  under  the  Code  system 
of  i)leading.'  But  it  is  only  the  form  of  the  proceed- 
ing that  has  been  done  away  with,  and  the  remedies 
formerly  to  bo  obtained  by  writ  of  quo  warranto,  and 
proceedings  by  information  in  the  nature  thereof,  are 
now  to  be  had  by  a  civil  action.*    The  iwsition  of  tlie 
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defendant,  the  rules  of  evidence,  and  the  presumptions 
of  law  and  fact  are  the  same  as  in  the  proceeding  by 
writ  or  information,  for  which  the  remedy  by  action 
was  substituted.'  The  action  furnishes  the  only  rem- 
edy for  determining  the  title  to  office,^  and  will  lie 
only  where  the  party  proceeded  against  is  either  a  de 
facto  or  de  jure  oMcer  in  ]x>ssession  of  the  office.*  In 
such  action  it  is  not  necessary  to  allege  or  prove  that 
any  of  the  relators  are  entitled  to  the  office  claimed.* 
And  a  complaint  which  alleges  that  the  defendant  has 
uuhiNvfuUy  usurped  the  duties  of  an  office,  and  that  no 
sucli  office  exists,  and  that  his  acts  are  without  author- 
ity, i.'i  held  to  be  sufficient.^ 

1  People  V.  Cook,  8  N.  Y.  87 ;  People  v.  Cliite,  hi  N.  Y.  578 ;  10 
A:a  Hep.  808  ;  12  Abb.  Vr.  N.  R.  3a> ;  buite  v.  TIiompMon,  M  Ohio  Su 
ar.j ;  N.  Y.  Cotle  Civ.  Proc.  I  1983. 

2  People  V,  Hall,  80  N.  Y.  1 17. 

3  People  V,  Thacher,  55  N.  Y.  425 ;  14  Am.  Hep.  312. 

4  Palmer  v.  Foley,  45  How.  Pr.  110 ;  4  Jones  <ft  S.  14 ;  44  How.  Pr. 

3C3. 

5  People  V.  Common  Council  of  Brooklyn,  77  N.  Y.  503 ;  33  Am. 
Rep.  (...J.  8oe  Hudson  lliver  B.  K.  Co.  r.  Kay,  14  Abb.  Pr.  N.  8. 191. 
A.s  ag'v'neral  rule,  quo  toaminto  will  not  He  to  remove  an  incumbent 
from  oHice  where  t  no  law  a^ords  another  plain  and  adequate  remedy 
for  the  acts  or  omissions  complained  of :  State  v.  Wilson,  30  Kan.  861. 

■  8  People  V.  Murray,  8  Hun,  577.  In  Indiana,  a  quo  toarranto, 
proseculc'd  on  the  relation  of  one  who  claims  the  office,  is  bad  if  it 
doeH  not  show  that  the  relator  Ls  eligible  thereto:  Btate  v.  Bieler,  87 
luO.  S:0 ;  btate  v.  Long,  91  lud.  3C1. 

7  People  if.  Carpenter,  34  N,  Y.  80.  See  McVeany  v.  Mayor  et«. 
63  How.  Pr.  1C6  ;  eo  li.  Y.  185. 

§  189.  Bailroadfl — Ix^ory  to  animals. — In  an  aotion 
against  a  railroad  company  for  killing  stock,  a  com- 
plaint wliich  alleges  that  the  place  where  the  stock 
entered  upon  the  track  **  was  not  fenced 'Ms  sufficient 
upon  that  point.^  And  a  complaint  otherwise  sufficient 
is  not  bad  for  failing  to  aver  that  the  road  could  have 
been  fenced  at  the  point  where  the  stock  entered  upon 
it.^  If  the  road  could  not  properly  be  fenced  at  the 
place  in  question,  that  fact  is  matter  of  defense,  oon- 
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ceming  which  the  complaint  need  not  make  any  aver- 
ment.3  An  allegation  that  the  road  was  "  unfenced  "  is 
sustained  by  proof  that  the  fence  once  erected  had  been 
destroyed,  and  that  no  fence  had  since  been  erected.* 
In  an  action  under  the  Missouri  statute  against  a  rail- 
road company  for  killing  stock,  the  complaint  need  not 
specifically  allege  that  the  injury  was  occasioned  by 
the  failure  to  fence  or  to  maintain  cattle-guards,  or  that 
the  injury  was  not  within  the  limits  of  an  incorporated 
city  or  town;^  it  is  sufficient  if  these  facts  may  be 
inferred  from  the  allegations  of  the  complaint.^  A 
complaint  which  alleged  that  the  animal,  without  s.r:y 
fault  on  the  part  of  the  plaintifif,  strayed  upon  the  de- 
fendant's track,  and  that  it  was  struck  and  killed  at  a 
point  where  the  railroad  passed  along  through  and  ad- 
joining enclosed  and  cultivated  fields,  and  that  at  that 
point  the  defendant  had  failed  to  build  and  maintain 
lawful  fences  to  prevent  said  animal  from  straying  on 
its  track j  was  held  to  be  sufficient.^ 

1  Louisville  etc.  R.  R.  Co.  t».  Shan  kiln,  94  Ind.  297.  Coinpare 
Ijoulsvilie  etc.  R.  R.  Co.  v.  Harrigan,  94  Ind.  245 ;  Louisville  etc.  R.  R. 
Co.  V.  Slcelton,  94  lud.  222;  Jeffersonvilie  etc.  R.  R.  Co.  v.  Lyon,  72 
Ind.  107 ;  Louisville  etc.  R.  R.  Co.  r.  Quade,  01  Ind.  295. 

2  Louisville  etc.  R.  R.  Co.  v.  Hall,  93  Ind.  245. 

.3  Terre  Haute  etc.  R.  R.  Co.  r.  Penn,  nO  Ind.  284  ;  Jefferson ville 
etc.  R.  R.  Co.  V.  Lyon,  55  Ind.  477 ;  72  Ind.  107  ;  Fort  Wayne  etc.  R.  R. 
Co.  V.  Mussetter,  48  Ind.  286. 

4    Fritz  V.  Railroad  Co.  61  Iowa,  323. 


5  Campbell  v.  Railroad  Co.  78  Mo.  639 ;  Perrlquez  i'.  Railroad  Co. 
78  Mo.  91.  Compare  Nauce  v.  Railroad  Co.  79  Mo.  196 ;  Hudgens  v. 
Railroad  Co.  79  Mo.  418 ;  Dryden  v.  Smitli,  79  Mo.  525. 


6  Campbell  v.  Railroad  Co.  78  Mo.  639.  And  see  Terry  r.  Railroad 
Co.  77  Mo.  254 ;  Boweii  v.  Railroad  Co.  75  Mo.  426  ;  Edwards  v.  Rail- 
road Co.  74  Mo.  117 ;  Scott  V.  Railroad  Co.  75  Mo.  136 ;  Blakely  v.  Rail- 
road Co.  79  Mo.  388  ;  Morris  v.  Railroad  Co.  70  Mo.  367. 

7  terry  v.  Railroad  Co.  77  Mo.  254.  And  see  Kronski  v.  Railroad 
Go.  77  Mo.  362  ;  Chubbnck  t>.  Railroad  Co.  77  Mo.  5!)!.  In  a  complaint 
against  a  railroad  company  for  killing  animals  while  operating  the 
road  of  another  company,  it  is  not  necessary  to  allege  in  what  name 
the  road  was  being  operated :  Cin.  etc.  R.  R.  Co.  v.  Leviston ,  97  Ind.  4S8. 

2  190.  Beoeivers. — Tlie  grounds  for  the  appointment 
of  a  receiver  need  not  be  incorporated  into  the  plead- 
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Ings ;  ^  all  that  the  pleadings  need  disclose  is,  that  the 
action  pending  is  one  of  a  class  in  which  the  appoint- 
ment of  a  receiver  is  authorized,  and  the  special  reasons 
therefor  may  be  set  out  on  a  motion.*  A  receiver,  in 
the  absence  of  statutory  authority,  can  neither  sue  nor 
be  sued  without  leave  of  the  court  by  which  he  was 
appointed.'    And  where  a  receiver  is  not  authorized  to  ' 

sue  in  his  own  name  by  statute,  or  in  a  proper  case  by 
the  court  appointing  him,  he  cannot  do  so,  but  must 
sue  in  the  name  of  the  corporation  or  person  in  whom  j 

was  the  right  of  action  before  the  appointment  of  the 
receiver.*  So  it  has  been  held  to  be. essential  in  an 
action  by  or  against  a  receiver,  to  aver  in  the  complaint  \ 

that  leave  to  bring  the  action  had  been  granted  by  the 
proper  court.^  But  on  the  other  liand,  the  omission  of 
the  averment  was  held  to  be  no  ground  of  demurrer  to 
the  complaint.<>  And  in  an  action  against  a  corporation, 
it  was  held  that  the  defendant  could  not  plead  either  in 
bar  or  abatement,  that  such  corporation  was  in  the 
hands  of  a  receiver,  and  that  such  action  was  brought 
without  leave  of  the  court  in  which  such  receiver  was 
appointed,  though  by  bringing  such  suit  without  leave 
the  plaintiff  may  have  been  guilty  of  a  contempt.^  In 
an  action  by  a  receiver,  a  mere  denial  that  he  was 
properly  qualified  as  such  is  not  sufficient  to  put  that 
fact  in  issue,  but  the  facts  relied  upon  should  be 
specially  pleaded.'  Where  the  answer  merely  denies 
the  plaintiff's  appointment  as  receiver,  such  appoint- 
ment being  proved  shows  the  plaintiff's  legal  capacity  to 
sue,  and  the  objection  not  having  been  taken  by  demur- 
rer or  answer  must  be  deemed  to  have  been  waived.' 

1  Hottenstein  v.  Conrad,  9  Kan.  435 ;  Commercial  etc.  Bank  v. 
Corbett,  5  8awy.  ITZ  ;  Manley  v.  Bassiga,  13  Hun,  288. 

2  Hottenstein  v.  Conrad,  0  Kan.  435. 

3  Foster  v.  Townshend,  2  Abb.  N.  C.  29;  68  N.  Y.  203;  Battle  f». 
Davis,  66  N.  C.  252  ;  Winfleld  v.  Bacon,  24  Barb.  154  ;  King  v.  Cutts,  24 
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Wis.  627 ;  De  Groot  ti.  Jay,  80  Barb.  483 ;  In  re  Piatt.  9  Jones  A  S.  513 ; 
HU^gtns  v.  Wright, 43 Barb.  481 ;  Barton  v.  Barbour.  8  McAr.  212  :  36  Am. 
Kep.  104  ;  104  u.  S.  126.    And  see  Meara  v.  Holbroek,  20  Ohio  St.  137. 

4  King  V.  Cutts,  24  Wis.  627 ;  Newell  i».  Fisher,  24  Miss.  392 ;  Man- 
love  V.  Burger,  38  Ind.  211 ;  Yeager  v,  Wallace,  44  Pa.  St.  294  ;  Battle 
V.  Davis,  66  N.  C.  262. 

6  Garver  v.  Kent,  TO  Ind.  428 ;  Morlarty  v.  Kent,  71  Ind.  601 ;  Keen 
V.  Breckenridge,  96  Ind.  69.  And  see  Herron  v.  Vance,  17  Ind.  595; 
Coope  V.  Bowles,  28  How.  Pr.  10 ;  Watts  v.  Everett,  47  Iowa,  269 ; 
Scofield  V.  Doscher,  72  N.  Y.  491. 

6  Leuthold  v.  Young,  Sup.  Ct.  Minn.  19  N.  W.  Rep.  6.'52;  32  Minn. 
122.  And  see  Finch  v.  Carpenter,  6  Abb.  Pr.  225.  That  the  objection 
can  be  taken  only  before  answer :  See  State  v.  (Jason,  11 S.  C.  392. 

7  Ohio  etc.  Railroad  Co.  v.  Nlckless,  71  Ind.  271. 

8  Goodhue  v.  Daniels,  64  Iowa,  19. 

9  Manseau  v.  Mueller,  45  Wis.  430. 

§  191.    Eecognizanoe. — An  action  on  a  forfeited  re- 
cognizance must  be  brought  in  the  name  of  the  State.^ 
In  New  York,  whenever  any  recognizance  to  the  peo- 
ple is  forfeited,  the  district  attorney  of' the  county  in 
which  it 'was  taken  is  the  proper  officer  to  prosecute  for 
the  alleged  breach.*    It  is  not  necessary  to  insert  in  a 
complaint  on  a  forfeited  recognizance  a  copy  of  the 
order  of  forfeiture,  nor  to  allege   that  the   order  of 
forfeiture  was  "  duly  made."  *    Nor  need  the  complaint 
aver  non-payment  of  the  penalty.*    Nor  is  it  necessary 
in  such  action  to  allege  or  provo  any  damages,  by  rea- 
son of  the  breach  of  the  condition.*    And  where  the 
condition  of  a  recognizance  is  to  do  an  act  for  which  a 
recognizance  may  properly  be  taken,  and  the  officer 
had  authority,  in  law,  to  act  in  cases  of  that  general 
description,  a  complaint  upon  such  recognizance  need 
not  set  out  the  particular  facts  and  circumstances  which 
gave  the  officer  authority  to  take  it.*    Under  an  aver- 
ment in  the  complaint,  that  "the  bond  was  taken  in 
writing  in  such  manner  and  form  as  the  law  provides 
and  directs,"  it  will  be  understood  that  all  the  require- 
ments of  the  law  applicable  in  such  cases  were  com- 
plied with  .7    In  an  action  upon  a  forfeited  recognizance, 
given  upon  the  continuance  of  a  criminal  cause  from 


§  191  PLEADJNa  IX  FABTICUIiAB  CASES.  368 

one  term  to  another,  an  allegation  of  the  filing  of  an  in- 
formation, an  order  of  continuance,  etc.,  is  sufficient, 
without  averring  a  prior  arrest,  a  preliminary  exam- 
ination, or  a  waiver  of  one.*  But  a  complaint  in  an 
action  on  a  recognizance  for  the  defendant's  appearance 
in  a  criminal  case  should  show  that  the  prisoner  was 
charged  with  a  crime,  and  it  is  not  sufficient  to  state 
that  he  was  charged  with  '* shooting  and  killing" 
another.'  In  such  action,  the  sureties  cannot  set  up  as 
a  defense  the  fact  that  the  amounts  in  which  they  justi- 
fied were  insufficient  under  the  statute ;  ^°  the  justifica- 
tion is  no  part  of  their  contract,  and  in  no  manner 
affects  their  liability .^^  To  maintain  an  action  upon  a 
recognizance  given  upon  the  conviction  of  one  as  a 
disorderly  i)erson,  for  neglecting  to  support  his  wife 
and  children,  it  must  be  made  to  appear  that  subsequent 
to  the  giving  of  the  bond  the  person  has  been  guilty  of 
such  neglect ;  ^^  the  conviction  is  not  evidence  of  a  sub- 
sequent breach  of  the  condition  of  the  recognizance.*' 

1  Gamble  t>.  State,  21  Obio  St.  183 ;  Clark  v.  Petty,  29  Obio  St  4SZ. 
See  Sbelby  County  v.  Simmonds,  33  Iowa,  345. 

2  N.  Y.  Code  Civ.  Proc.  »  1968  ;  People  v.  Mevera,  1  Sbeldon,  429. 
An  action  on  a  forfeited- bull  bond  may  be  brought  in  the  name  either 
of  the  people  or  of  the  county,  and  the  district  attorney  is  authorized 
to  bring  the  action :  People  v.  De  Pelanconi,  63  Cal.  409. 

3  Bheinhart  v.  State,  14  Kan.  318. 

4  State  V.  Grant,  10  Minn.  39. 

5  N.  Y.  Code  Civ.  Proc.  1 1966.  A  complaint  on  a  forfeited  recog- 
nizance alleging  the  Jurisdiction  of  the  court,  and  it^  entry  of  Jiidjif- 
ment  of  forfeiture,  was  held  sufficient :  Frledline  v.  State,  93  Ind.  .'i66. 

6  People  V.  Kane,  4  Denio,  530 ;  Champlain  v.  People,  2  N.  Y.  8H  ; 
People  V.  Millis,  5  Barb.  51L  And  see  McLaughlin  v.  State,  10  Kan. 
581. 

7  Shelby  County  v.  Simmonds,  33  Iowa,  345. 

8  Jennings  v.  State,  13  Kan.  80.    And  see  Mix  v.  People,  26  111.  32. 

9  Hannah  v.  Wells,  4  Oreg.  249.  But  see  dissenting  opinion  by 
McArthur,  J. :  Hannah  v.  Wells,  4  Oreg.  255. 

10  People  V.  Shirley,  18  CaL  121. 

11  People  V.  Shirley,  18  Cal.  121.    See  People  v.  Tubbs,  37  N.  Y.  586 ; 
People  V.  Cushney,  44  Barb.  118  ;  People  v.  Cook,  30  How.  Pr.  HO. 

12  People  V.  Pettit,  74  N.  Y.  320. 

13  People  V.  Pettit,  74  N.  Y.  320. 
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§  192.  Bddamption.  —  One  who  brings  suit  to  redeem 
from  a  mortgage  must  show  by  his  complaint  that  he 
has  an  interest  in  the  equity  of  redemption.^  The  doc- 
trine is,  that  when  a  person  other  than  the  mortgagor 
sues  to  redeem  mortgaged  premises,  his  complaint 
must  show  that  he  has  some  title  or  interest  in  the  land 
derived  immediately  or  remotely  through  the  mort- 
gagor, or  in  some  way  springing  out  of  his  general 
equity  of  redemption ; '  and  it  must  show  the  nature  and 
derivation  of  the  title  or  interest  claimed,  that  the  de- 
fendant may,  by  his  answer,  admit  or  deny  it,  and  be 
prepared  to  meet  it  in  evidence,  or  refer  the  question  of 
its  sufficiency  to  the  court  by  demurrer,*  So  in  a  suit  to 
redeem  lands  sold  under  foreclosure,  the  complaint 
must  show  affirmatively  that  the  plaintiff  was  not  made 
a  party  defendant  in  the  foreclosure  suit ;  *  the  law  pre- 
sumes that  the  proper  parties  were  before  the  court, 
and  the  complaint  must  negative  that  presumption.^ 
A  complaint  to  redeem,  in  order  to  be  good,  must  con- 
tain an  averment  of  a  readiness  to  pay,  or  an  otfer  to 
pay  whatever  is  found  to  be  due.'  But  one  who  has 
purchased  mortgaged  lands  at  a  sheriff's  sale,  if  not 
made  a  party  to  a  suit  to  foreclose  brought  before  his 
right  to  a  sheriff's  deed  matures,  may,  after  his  title 
matures,  redeem,  and  in  such  case  the  complaint  to 
redeem  need  not  aver  a  tender  or  offer  to  pay  the 
money  necessary  to  redeem ;  ^  it  is  sufficient  where  an 
ac*counting  of  rents  is  also  sought  to  allege  that  the 
plaintiff  is  ready  and  willing  to  redeem  when  the 
amount  necessary  to  be  paid  therefor  shall  be  ascer- 
tained, and  intends  so  to  do,  and  that  he  has  demanded 
an  accounting  which  was  refused.^  And  in  cases  where 
the  amount  due  can  be  made  a  lien  on  the  land,  it  is 
unnecessary  to  make  a  tender  before  suit  to  redeem  ;•  it 
is  enough  to  make  the  ofter  in  the  pleading  to  pay  the 
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amount  when  it  is  ascertained.^®  Where  the  complaint 
embraced  the  features  of  a  bill  quia  timet,  and  also  of  a 
bill  to  redeem,  and  contemplated  the  possibility  of  a 
balance  being  found  due  on  the  mortgage,  demanding 
such  relief  as  would  be  agreeable  to  equity  on  that  state 
of  facts,  an  ofier  to  pay  any  balance  which  might  be 
found  duo  was  held  to  be  unnecessary.^^  Where  a  pur- 
chaser at  sheriff's  sale  induces  the  owner  of  real  estate 
not  to  redeem,  by  a  promise  to  hold  the  property  until 
repaid  out  of  the  rents  and  profits,  and  then  to  return  the 
property,  the  promise  is  not  void  under  the  statute  of 
frauds,'*  and  a  complaint  alleging  these  facts  contains 
a  good  cause  of  action." 

1  Lamb  v.  Jeffrey,  47  Mich.  28.    See  Booue  Mort.  |  ISO. 

2  Smith  V.  Austin,  9  Mich.  465.  And  see  C'hamberliu  v.  Chani- 
berlin,  12  Jones  <&  S.  116. 

3  Smith  t'.  Austin,  9  Mich.  46->. 

4  Dervln  v.  Jennings,  4  Neb.  97;  Carpentler  v.  Brenfaam,  50  Cal. 
M9.  See  Henley  t».  Wliiffen,  54  Iowa,  555;  Walker  r.  Schrelber,  47 
Iowa,  532 ;  Reel  v.  Wilson,  Sup.  CL  Iowa,  19  N^  W.  Rep.  814. 

5  DervIu  v.  Jennings,  4  Neb.  97, 100. 

6  Silsbee  t-.  Smith,  41  How.  Pr.  418  ;  fiOBarb.  372 ;  Kemp  v.  Mitchell, 
86  Ind.  249 ;  Anson  v.  Anson,  20  Iowa,  bo, 

7  Nesbit  V.  Hanway,  87  Ind.  400. 

8  Nesbit  t'.  Hanway,  87  Ind.  400.  And  see  Kissel  f.  Eaton,  W  Ind. 
248  ;  May  v.  Fletcher,  40  Ind.  575 ;  Anson  v.  Ansou,  20  Iowa,  55. 

9  Coombs  V.  Carr,  65  Ind.  303. 

10  Turner  r.  Parry,  27  Ind.  163 ;  Lynch  v.  Jennings,  43  Ind.  276 ; 
Ruckle  V.  Barbour,  48  Ind.  274. 

11  Beach  v.  Cooke,  28  N.  Y.  503. 

12  See  Butt  v.  Butt,  91  Ind.  305 ;  Rector  v.  Shirk,  92  Ind.  31. 

13  Scheffermeyer  v.  Schaper,  07  l!ul.  70.  If  the  complaint  states 
facts  showmg  that  the  plaintiff  had  a  right  of  redemption,  and  that 
he  was  deprived  of  it  by  the  wrongful  act  of  the  defendant,  it  states 
a  cause  of  action,  and  it  Is  not  necessary  to  allege  a  tender,  nor  need 
the  complaint  contain  an  offer  to  pay  the  amount  due:  Klhig  v, 
Chllds,  30  Minn.  366. 

§  193.  Beformation  of  ixLStnixnent. — Generally  speak- 
ing, reformation  of  a  written  instrument  may  be  granted 
in  cases  of  mutual  mistake,  and  in  cases  of  fraud,  and 
also  where  there  is  a  mistake  on  one  side  and  fraud  on 
the  other.^    But  where  the  comx>laint  alleges  mistake 


371  PLEADING  IN  FARTICULAB  CASES.  §  193 

and  asks  relief  on  that  ground  alone,  the  court  will  not 
reform  the  instrument  on  the  ground  that  one  of  the 
parties  to  it  was  guilty  of  a  fraud  m  executing  it,^    And 
in  asking  relief  on  the  ground  of  mistake,  the  com- 
plaint should  point  out  the  mistake,  and  show  in  terms 
what  the  tenor  of  the  instrument  ought  to  be.'    It  must 
appear  that  the  contract  as  reduced  to  writing  does  not 
contain  what  both  parties  intended  it  should,  and  the 
true  contract  in  its  terms  should  be  shown.*    So  the 
complaint  must  show  by  the  facts  stated  therein  that 
the  mistake  in  question  was  the  mutual  mistake  of  all 
the  parties  to  the  instrument.^    And  for  the  want  of  an 
allegation  that  a  misdescription  in  a  deed  was  the  re- 
sult of  a  mutual  mistake  by  the  grantee,  as  well  as  by 
the  grantor  and  draftsman,  the  complaint  was  held  in- 
sufficint  on  demurrer.'    Not  only  must  the  fact  of  a 
mutual  mistake  be  shown,  but  also  that  the  party  seek- 
ing the  reformation  would  be  prejudiced  by  a  failure  to 
reform.^    But  a  pleading  clearly  alleging  facts  showing 
a  mutual  mistake,  and  \yhich  points  out  with  entire 
certainty  in  what  the  mistake  consisted,  asking  for  a 
reformation  of  the  contract,  is  sufficient,  although  it 
does  not  in  so  many  words  aver  any  mistake.^    And 
under  a  complaint  alleging  the  facts  upon  which  relief 
is  claimed,  and  that  by  mistake  of  the  plaintiff  a  deed 
does  not  contain  a  reservation  in  favor  of  the  plaintiif, 
to  which,  under  the  prior  contract  between  the  parties, 
he  was  entitled,  and  that  the  defendant  well  knew  all 
of  the  facts,  but  not  charging  fraud  in  words,  relief  may 
be  given  on  the  ground  of  fraud.®    But  the  general  rule 
is,  that  in  order  to  maintain  an  action  to  reform  an  in- 
strument, a  mutual  mistake,  or  mistake  by  one  party 
and  fraud  by  the  other,  must  be  averred.*^    And  where 
a  complaint  is  for  fraud,  the  action  cannot  be  main- 
tained on  the  ground  of  mutual  mistake ; "  and  vice 
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versa.^^  Where  the  complaint  avers  a  mistake  in  the 
description  contained  in  a  conveyance,  and  the  defend- 
ant in  his  answer  alleges  that  he  made  a  mistake  in. 
the  contract  of  sale,  his  failure  to  allege  that  there  was 
a  mistake  also  on  the  part  of  the  plaintiflf  in  the  con- 
tract  renders  the  matter  set  up  in  the  answer  irrelevant, 
and  it  constitutes  no  defense."  An  action  may  be 
brought  for  the  reformation  of  a  contract,  and  for  a  re- 
covery at  the  same  time,  upon  the  contract  when  re- 
formed.^^  In  an  action  of  an  equitable  character, 
wherein  a  conveyance  and  bond  for  re-conveyance  are 
together  adjudged  to  constitute  a  mortgage,  the  court 
may,  in  order  to  avoid  a  inultiplicity  of  actions,  decree  a 
foreclosure  of  the  mortgage  under  a  prayer  for  general 
relief,  although  it  is  not  specifically  asked  for.^^  A 
plaintiff  in  an  action  who  is  not  estopped  by  the  result 
of  a  previous  action  from  insisting  upon  his  rights,  can- 
not maintain  a  new  action  to  reform  the  pleading  in  the 
former.^* 

1  Paine  v.  Jones,  75  N.  Y.  693 ;  Aibany  City  Sav.  Banit  v.  Burrtick, 
6«  How.  fiOO ;  87  J^.  Y.  40 ;  Jackson  v..  Andrt^ws,  59  N.  Y.  2«  ;  Hum- 

Shreys  v.  Hurtt,  20  Hun,  'dW;  Anderson  v.  Metrop.  Life  Ins.  Co.  is 
r.  Y.  Week.  Dig.  102 ;  Collins  v.  Insurance  Co.  17  Ohio  St.  215 :  t>e  Jar- 
nat  V.  Cooper,  Sup.  Ct.  Cal.  Vi  Cent.  Jj,  J.  251.  Belief  will  not  be 
granted  on  a  ground  not  set  up  in  the  pleading :  Cox  v.  Esteb,  68  Mo. 
110. 

2  Stephens  v.  Murton,  6  Oreg.  193. 

3  Stephens  v.  Mnrton,  6  Oreg.  193 ;  Lamaroux  v.  Insurance  Co.  3 
Duer,  680  ;  Finch  v.  Hoiliuger,  47  Iowa,  173. 

4  Stephens  v.  Murton,  6  Oreg.  193 ;  Durham  v.  Insurance  Ca  Ctr. 
Ct.  Oreg.  5  West  C.  Bep.  129.  And  see  Brugger  v.  State  Invest  Co.  6 
feawy.  310 ;  Hearne  v.  Mar.  Ins.  Co.  20  wall.  490 ;  fiumpbreys  v. 
Hurtt,  20  Hun,  398.  In  an  action  to  reform  a  deed  for  an  alleged  mis- 
take in  the  description  of  the  land,  the  complaint  is  sufficient  if  it 
sets  out  the  defective  description  and  the  true  description,  and 
alleges  the  mistake :  Bamsey  v.  Lioomls,  6  Oreg.  387. 

5  Evarts  v.  Steger.SOreg.  147;  Durham  v.  Insurance  Co.  Civ.  Ct. 
Oreg.  5  West  C.  Bep.  129  ;  Bamsey  v.  Smith,  32  N.  J.  Eq.  28.  And  see 
Syms  V.  Mayor  etc.  18  Jones  <ft  B.  289 ;  Mlaghan  v.  Insurance  Ca  12 
Hun,  321 :  Berringer  v.  Schaefer,  52  How.  Pr.  69 ;  Whlttemore  v.  Far- 
rlngton,  12  Hun,  349  ;  76  N.  Y.  452 ;  Humphreys  v,  Hurtt,  20  Hun,  388. 

6  Schoonover  v.  Dougherty, 65  Ind.  463.  And  see  Nelson  v.  Davis, 
40  Ind.  366 ;  Klcholson  v.  Caress,  69  Ind.  39 ;  Barnes  v.  Bartlett,47  Ind. 
98. 
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7  Conaway  v.  Gore,  24  Kan.  889. 

8  Pitcher  v.  Hennessey,  43  N.  Y.  4 IS. 

9  Welles  V.  Yates.  44  N.  Y.  525. 

10  Hay  V.  Insurance  Co.  77  N.  Y.  235 ;  13  Hun,  496 :  Jackson  v. 
Andrews,  59  N.  Y.  244  ;  Genet  v.  Del.  etc.  Canal  Co.  10  N.  Y.  Week. 
Dte.  386;  13  N.  Y.  Week.  Dig.  200 ;  Bnrley  v.  Weller,  14  W.  Va.  264. 
W^ere  the  complaint  in  an  action  on  a  policy  of  Insurance  sets  forth 
fact<i  showlnif  that  the  parties  were  mistaken  as  to  the  effect  of  the 
language  used,  the  averments  authorize  a  reformation  of  the  con- 
tract, though  there  is  no  direct  allegation  of  amlstake  of  fact :  Maher 
V.  Hiberula  Ins.  Co.  6  Hun,{»»  ;  67  N.  Y.  288. 

11  McMichael  v.  Kilmer,  76  N.  Y.  86 ;  Lelghton  v.  Grant,  20  Minn. 
345     But  see  contr<h  Montgomery  t».  Shockey,  87  Iowa,  107. 

12  Stephens  v.  Murton,  6  Oreg.  193. 

13  Kreltz  V.  Frost,  5  Abb.  Pr.  N.  S.  277.  Compare  Wemple  v. 
Stewart,  22  Barb.  154. 

14  New  York  Co.  v.  Insurance  Co.  23  N.  Y.  857  ;  Maher  v.  Hlber- 
nia  Ins.  Co.  6  Hnn, 353 ;  67  N.  Y.  283  ;  Amazon  Ins.  Co.  v.  Wall,  31  Ohio 
St.  628  ;  MlUer  v.  Davis,  10  Kan.  541 ;  Stewart  v.  Carter,  4  Neb.  S&i  ; 
C4nernsey  v.  Ins.  Co.  17  Minn.  104.  And  see  Halstead  v.  Board  of  Com- 
missioners, 56  Ind.  363. 

15  Herring  v,  Neely,  43  Iowa,  157. 

16  MUes  r.  Titus,  2  Abb.  N.  C.  173. 

J  194.  BesdUsionaadoanoellatloiL. — Where  a  rescission 
of  a  contract  is  claimed,  this  must  appear  by  the  com- 
l)laint  or  petition.^  The  party  electing  to  rescind  must 
offer  to  return  what  he  has  received  under  the  con- 
tract, unless  it  appears  that  the  property  is  absolutely 
of  no  value ;  ^  and  a  complaint  which  does  not  allege 
the  restoration  of,  or  an  offer  to  restore,  the  considera- 
tion does  not  state  a  cause  of  action.'  But  this  rule  is 
held  to  be  applicable  only  in  actions  of  a  legal  nature, 
brought  as  though  the  contract  had  been  rescinded ;  * 
and  the  complaint  in  an  action  in  equity  to  set  aside  a 
contract  for  fraud  need  not  allege  that  the  plaintiff  had 
tendered  back  the  consideration.^  If  a  party  seeks  to 
sustain  a  contract  made  with  a  lunatic,  on  the  ground 
that  it  was  made  in  good  faith,  for  the  benefit  of  the 
lunatic,  and  without  knowledge  of  his  incapacity,  and 
that  it  has  been  so  far  performed  that  such  party  cannot 
be  placed  in  statu  quo,  these  facts  must  be  alleged  and 
proved.'  In  an  action  to  avoid  a  contract  for  the  sale  of 
Books  P1.KAD.— 8i2. 
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goods  and  to  recover  their  possession,  it  is  not  enouj 
to  Allege  that  the  defendant,  when  he  purcliased  tlie 
goods,  knew  that  he  was   hopelessly  inisolvent  aii^cl 
unable  to  pay  for  them,  and  that  the  plaintiff 
wholly  ignorant  of  his  insolvency ;  ^  it  is  necessary 
to  allege  that  the  purchase  was  made  with  the  intent^ 
on  the  part  of  the  defendant,  to  take  advantage  of  his 
insolvency  and  not  to  pay  for  the  goods.^    Where  tho 
vendor  of  land  brings  trespass  to  try  title  thereto,  thus 
ignoring  .his  contract  to  sell,  the   defendant   cannot 
obtain  a  decree  for  rescission  of  the  contract  an.d  ad- 
justing equities  between  the  parties,  without  alleging 
a  valid  ground  for  the  rescission  of  such  contract.*    In 
an  action  by  a  grantor  in  a  deed  to  set  aside  the  instru- 
ment on  the  ground  of  fraud,  an  allegation  in  the  com- 
plaint that  at  the  time  of  the  execution  of  the  deed  the 
plaintiff  was  seized  in  fee  simple,  and  was  the  owner  of 
the   premises  described  in  the  deed,  is  a   sufficient 
allegation  of  title.^^ 

1  Shultz  v.  Cbrlstman,  6  Sf  o.  App.  83S. 

2  CoghiU  V.  Boring,  15  Cal.  213 ;  Dayton  Ins.  Co.  v.  Kelly,  ?4 
Ohio  St.  34A  ;  Weed  v.  Page,  7  Wis.  503 ;  Bhalts  v.  Ohristman,  6  Mo. 
App.  83S ;  Coddingtou  v.  Wells,  50  Tex.  49. 

3  Van  Liew  v.  Johnson,  6  Thomp.  A  C.  MS ;  4  Hun,  415  ;  Anthony 
V.  Day,  52  How.  Pr.  85w  And  see  Des  Moines  etc  R.  JEL  Ck>.  v.  Alley, 
3  McCrary,  589. 

4  Dusenbury  f.  Lehmnier,  46  How.  Pr.  417.  And  see  Hay  v.  Hay, 
13  Hun,  815 ;  Kiefer  v.  Rogers,  19  Minn.  32 ;  Martin  v.  Martin,  35  Ala. 
560. 

5  Dusenbury  v.  Lehmnier,  46  How.  Pr.  417.  And  see  Kiefer  v, 
Rogers,  19  Minn.  32  ;  Hay  v.  Hay,  13  Hun,  3)5 ;  Ptttter  v.  Taggart,  51 
Wis.  395. 

6  Riggs  r.  Am.  Tract  Soc.  84  N.  Y.  830;  reversing  8.  C.  19  Hnn, 
481  ;  7  Abb.  N.  C.  438. 

7  Hough tallng  v.  Hills,  60  Iowa,  287. 

8  Houghtaling  v.  Hills,  59  Iowa»  287  ;  Oswego  Starch  Factory  v. 
Lendrum,  57  Iowa,  573. 

D   Clay  17.  Hart,  49  Tex.  433. 

10  BuckholtK  V.  Grant,  15  Minn.  406.  In  a  suit  to  set  aside  a  con- 
veyance because  of  false  representations,  the  plaintiff  must  allege 
that  he  relied  upon  such  representations,  aiid  was  by  them  misled  to 
his  injury  :  Horrell  v.  Mauniug,  6  Oreg.  413.  And  see  Jones  v.  Rail- 
road Co.  79  Mo.  92. 
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2  196.  ServioM — Complaint.— Under  the  old  system 
of  pleading,  the  count  of  indebitattis  ctssumpait  for 
work  and  labor  was  always  sufficient  to  authorize  a 
recovery  on  a  contract  not  under  seal,  where  the  plaint- 
iff had  fulfilled  the  contract  on  his  part,^  And  under 
the  Code  system  of  pleading,  a  party  who  has  wholly 
performed  on  his  part  may  count  upon  the  implied 
assumpsit  of  the  other  party  to  pay  the  stipulated  price, 
and  is  not  bound  to  declare  specially  upon  the  agree- 
ment.' An  allegation  in  a  complaint  that  the  defendant 
was,  on  a  day  named,  indebted  to  the  plaintiff  in  a 
certain  sum  of  money  for  work  and  labor  before  that 
time,  performed  for  him  at  his  request,  states  a  good 
cause  of  action.'  But  the  rule  is  otherwise  as  to  a  con- 
tract not  completed,  and  in  such  case  the  plaintiff 
should  set  out  the  special  agreement,  and  allege  a  par- 
tial performance.^  If  a  plaintiff  seeks  to  recover  for 
work  and  labor  performed  under  a  written  contract, 
containing  special  provisions,  the  performance  of  which 
as  conditions  precedent  he  is  bound,  to  prove,  the  con- 
tract or  its  substance  must  be  stated  in  the  complaint, 
and  a  compliance  with  its  conditions  be  distinctly 
averred.*  Where,  in  an  action  for  services,  the  com- 
plaint sets  up  a  special  contract  as  to  the  price,  and  also 
alleges  the  value,  it  is  in  the  sound  discretion  of  the 
court  to  require  the  plaintiff  to  elect  under  which  alle- 
gation he  wiU  proceed.'  In  an  action  to  recover  for 
services  rendered  under  a  contract  void  by  the  statute 
of  frauds,  the  plaintiff  may  be  allowed  to  amend  his 
complaint  so  as  to  recover  the  actual  value  of  the  ser- 
vices rendered  by  him ;  ^  this  is  not  substituting  a  new 
cause  of  action,  but,  in  legal  effect,  conforming  the 
pleadings  to  the  facts.'  An  allegation  in  a  complaint 
that  one  has  performed  work  for  another  at  an  agreed 
price  per  month,  or  at  an  agreed  price  per  day,  must 
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be  held  to  fairly  import  that  the  agreement  was  prior 
to  the  performance  of  the  work,  and  that  the  work  was 
done  in  pursuance  of  it.'  It  was,  however,  held  that  a 
complaint  on  an  account  for  labor  at  a  stipulated  price 
per  month  is  insufficient,  in  the  absence  of  an  allega- 
tion that  the.labor  was  performed.***  Where  the  com- 
plaint alleges  that  the  defendant  agreed  to  pay  the 
plaintiff  a  specified  sum  per  day,  and  the  answer  does 
not  deny  that  allegation,  no  issue  is  presented  by  the 
pleadings  as  to  the  value  of  the  plaintiff's  services."  A 
complaint  against  a  county  on  an  account  for  services 
as  jailor,  which  fails  to  aver  that  the  plaintiff  was  act- 
ing in  that  capacity,  that  there  was  any  promise  by  the 
county,  that  a  warrant  was  drawn  on  the  treasury,  or 
that  the  county  is  in  any  way  liable  for  its  paj^ment,  is 
bad  on  demurrer.* ^  gQ  ^  paragraph  of  complaint 
against  a  county  board  in  the  form  of  a  common  count 
for  work  and  labor  performed  in  preparing  an  index 
is  bad  on  demurrer,  unless  it  avers  that  the  services 
were  rendered  on  request.** 

1  See  Dubois  v,  Del.  etc.  Canal  Co.  4  Wend.  285. 

2  Hnrst  t>.  Litchfield,  89  N.  Y.  377  ;  Hosley  v.  Black,  28  X.  Y.  488 ; 
Keteltas  v.  Myers,  19  N.  Y.  231 ;  Higgins  v.  Bailroad  Co.  66  N.  Y.  e04; 
Emslle  V.  Leavenworth,  20  Kan.  562  ;  Cincinnati  t;.  Cameron,  33  Ohio 
St.  336.  But  where  the  plaintiff  declares  only  on  the  contract,  he 
cannot  recover  Judgment  on  his  qttantwn  meruit:  Eyerraan  r.  Mt. 
Sinai  Cem.  Assoc.  61  Mo.  489.  Compare  Ludlow  v.  Dole,  1  Hun, 715  ;  63 
N.  Y.  617 ;  HIgglus  V.  Newton  etc.  R.  R.  Co.  3  Hun,  611 ;  66  N.  Y.  «H. 

3  Pavlslch  t'.  Bean,  48  Cal.  364.  And  see  Merritt  v.  Glidden,  39  Cal. 
664 ;  Abadie  v.  Carrillo,  82  Cal.  172 ;  Wllklus  v.  SUdger,  22  Cal.  231 ; 
Beekman  v.  Platner,  15  Barb.  550. 

4  Wolfe  V.  Howes,  24  Barb.  174,  666;  20  N,Y.  197;  Atkinson  v, 
Collins,  9  Abb.  Pr.  353 ;  80  Barb.  430. 

5  Adams  t>.  Mayor  etc.  4  Duer,  295 ;  Brown  i>.  Colie,  1  Smith,  E.  D. 
265.  Compare  Schencke  v.  Rowell,  3  Abb.  N.  C.  42  ;  Hosley  v.  Black. 
26  How.  Pr.  97  ;  28  N.  Y.  438. 

6  Hawley  v.  Wilkinson,  18  Minn.  525 ;  Plummer  v.  Mold,  22  Minn. 
15.    See  Usher  v.  HIatt,  18  Kan.  195. 

7  Tumow  r.  Hochstadter,  7  Hun,  80.  See  Buckingham  v.  Ludlnm, 
87  N.  J.  Eq.  137. 

8  Tumow  V.  Hochstadter,  7  Hun,  80. 

9  Joubert  v.  Carli,  26  Wis.  594.    See  Nash  v.  Murnan,  6  Minn.  677. 
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10  Sbuttuck  V.  Griffin,  44  Tex.  668. 

11  Smith  V.  Lee,  10  Nev.  208. 

12  Donalson  v.  County  of  San  Miguel,  1  New  Mexico,  263. 

13  Hoffman  v.  Board  of  Commissioners,  96  Ind.  84. 

§  196.  Services — Answer.  —  la  an  action  to  recover 
for  the  value  of  services  alleged  to  have  been  rendered 
by  the  plaintiff,  the  complaint  being  in  form-  upon  a 
qtiantum  meruit,  the  defendant,  under  an  answer  deny- 
ing each  and  every  allegation  in  the  complaint,  and 
denying  that  he  is  Justly  indebted  to  the  plaintifl',  may 
prove  any  circumstances  tending  to  show  that  he  was 
never  indebted  at  all,  or  that  he  owes  less  than  is 
claimed.^  Under  such  general  denial  he  may  prove  a 
special  agreement  as  to  the  rule  of  compensation ;  ^  or 
negligence,  want  of  sliiill,  or  anything  which  shows  tliat 
the  services  were  not  of  the  value  claimed,  is  compe- 
tent under  the  issue  of  value.'  But  the  presumption  is 
that  services  were  performed  in  an  ordinarily  skillful 
manner,  and  where  want  of  such  skill  in  their  perform- 
ance is  alleged  as  a  defense,  the  burden  of  proof  is  on 
the  defendant.^  And  it  is  no  defense  to  an  action  for 
day  wages  that  the  work  by  the  plaintiff  was  unsklll- 
fully  done.*  An  affirmative  defense  must  be  pleaded 
to  avail,  and  neither  payment  nor  an  accord  and  satis- 
faction can  be  proven  under  a  general  denial.^  But 
where  the  complaint  alleges  an  amount  of  indebtedness 
of  the  defendant  to  the  plaintiff  for  ser\ices  j^erformed, 
without  stating  the  value  of  such  services  nor  their 
extent,  but  claims  that  the  indebtedness  is  "  for  a  bal- 
ance remaining  due  after  sundry  payments,"  the  de- 
fendant may,  under  a  general  denial,  prove  payments 
to  the  plaintiff  on  account.^  The  plaintiff's  conversion 
of  the  thing,  in  respect  of  which  the  services  were 
alleged  to  have  been  rendered,  cannot  be  shown  under 
a  general  denial.^     And   in  an  action  b}'-  an  ofiQicer 
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against  a  city  for  salary,  evidence  cannot  be  introduced 
under  a  general  denial  to  show  that  the  employment 
was  in  excess  of  legal  authcnrity,  or  that  the  fund  for 
the  payment  of  such  salary  had  been  exhausted.^  In 
an  action  to  recover  for  services  as  a  broker,  a  defense 
that  the  broker  was  acting  for  both  i>arties  in  the  trans- 
action, without  the  knowledge  of  his  principals,  is  not 
available  unless  pleaded.^*^  A  denial  of  an  averment  of 
rendition  of  services  in  a  certain  capacity  is  not  a 
denial  of  an  averment  of  recognition  and  employment 
in  such  capacity .1^  Where,  under  the  denials  in  the 
answer,  it  is  incumbent  upon  the  plaintiff  to  make  out 
his  case,  which  he  can  only  do  by  proving  an  agree- 
ment to  pay  for  illegal  services,  the  illegality  is  an 
available  defense,  though  not  expressly  pleaded.^^  To 
a  complaint  alleging  that  the  plaintiff  performed  work, 
labor,  and  services  for  and  at  the  request  of  the  defend- 
ant, in  printing  and  advertising,  an  answer  denying 
that  the  defendant  requested  or  employed  the  plaiutilf 
to  print  or  publish  the  advertisements  raises  a  sub- 
stantial issue,  and  cannot  be  stricken  out  as  frivolous.^' 
In  an  action  to  recover  the  value  of  work  and  material, 
the  defendant  cannot  avail  himself  under  a  general 
denial  of  an  express  contract,  that  the  rate  of  compen- 
sation should  be  submitted  to  the  arbitrament  of  a  third 
person,  from  wliose  decision  there  should  be  no  ap- 
peal ; "  and  such  contract  is  not,  for  the  purpose  of  the 
trial  under  a  general  denial  merely,  established  by  any 
evidence  which  the  plaintiff  necessarily  introduces  for 
the  purpose  of  proving  his  case,  although  such  evidence 
might  be  sufficient  to  prove  the  contract  had  it  been 
pleaded.^*  In  an  action  in  assumpsit  for  work  and 
labor  performed,  the  defendant  having  pleaded  and 
proved  a  statement  of  the  account  therefor,  and  a  set- 
tlement and  payment  in  full,  the  plaintiff  cannot  avoid 
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the  settlement  for  mistakes  in  the  items  of  the  account 
settled ;  ^'  this  can  be  done  only  by  an  action  to  sur- 
charge and  falsify  the  account.^^  Where  a  minor  has 
performed  work  and  labor  for  another  under  invalid 
articles  of  indenture,  purporting  to  bind  the  minor  to 
such  other  person  as  an  apprentice,  the  performance 
by  the  latter  of  his  covenants  in  such  articles  is  no  bar 
to  an  action  by  the  former  for  such  work  and  labor ;  >' 
and  an  answer  in  such  action  setting  up  such  articles 
and  alleging  performance  of  its  covenants  by  the  de- 
fendant, in  bar  of  such  action,  is  bad  on  demurrer.^ 
A  complaint  in  an  action  for  services  which  alleges  a 
special  contract  to  pay  a  specified  amount  for  them, 
and  the  rendering  of  services  reasonably  worth  that 
amount,  states  but  a  single  cause  of  action  upon  a 
special  contract,  and  the  action  is  not  referable  on  the 
ground  that  it  involves  the  examination  of  a  long 
account,* 

1  Sctaermerhorn  v.  Van  Allen,  18  Barb.  29 ;  Bridsres  v.  Falffe,  18 
Cal.  610. 

2  Ludlow  t).  Dole,  1  Hun,  716 ;  62  K.  T.  617 ;  Blizzard  v.  Applegate, 
61  Ind.  368.    Compare  Marsh  v.  Holbrook,  8  Abb.  Ct.  App.  176. 

8  Bridges  V.  Palflre,  18  Cal.  640.  ButseeKrom  v.  Levy,  1  Hun,  171; 
8  Thomp.  &  C.  7(M.  in  an  attorney's  action  for  services.  It  is  com- 
petent for  the  defendant  to  show,  under  a  general  denial,  any  facts 
tending  to  disprove  the  allegations  of  the  complahit  that  the  condi- 
tions ox  the  contract  have  been  performed  by  the  p]aiuti£f :  Chatfleld 
v.  Slmonaou,  92  ^.  Y.  209. 

4  Boblnaon  v.  Campbell,  47  Iowa,  625w 

5  Clark  V.  Fenaky,  3  Kan.  389. 

6  Dickinson  v.  Devlin,  14  Jones  A  S.  282.  In  an  action  by  an  at- 
torney for  professional  services,  the  answer  may  properly  set  up 
s  'ttlement  and  payment,  and  also  waiver  of  lieu  of  the  attorney  for 
costs:  Lansing  v.  Ensign,  62  How.  Pr.  363. 

7  Quin  V.  Lloyd,  41 N.  Y.  349.    See  {  67,  ante, 

8  Wood  t) .  Belden,  54  N.  Y.  658. 

9  Brennan  t».  Mayor  etc.  62  N.  Y.  865 ;  1  Hun,  815.  See  Hartman 
V.  Mayor  etc.  28  Hun,  686  ;  Hyau  v.  Mayor  etc.  60  How.  Pr.  01. 

10  Duryee  v.  Lester,  11  Jones  <&  S.  664 ;  75  N.  Y.  442. 

11  Byan  v.  Mayor  etc  10  Jones  A  S.  2tXL 

12  McKee  v.  Cheney,  62  How.  Pr.  144. 

13  Dinsmore  v.  Mayor  etc.  67  Barb.  841 ;  4  Hun,  643. 
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14  Laatenachlacrer  V.  Hanter,  22  Minn.  267. 

13  LantenBchlager  v.  Hunter,  22  Minn.  267. 

16  Roach  V.  GUmer,  S  Utah,  389. 

17  Roach  V.  QUmer,  8  Utah,  389.  ' 

18  Ta^rue  V.  Hayward,  25  Ind.  427. 

19  HunsQCker  v.  Elmore,  54  Ind.  209. 

20  Evans  v.  Kalbfieisch,  4  Jones  <fe  S.  450 ;  16  Abb.  Pr.  N.  S.  13. 

i  197.  ServioM — Loss  of — Seduction,  etc. — At  com- 
mon law,  the  person  seduced  cannot  maintain  an  action 
for  the  seduction.^  The  gist  of  the  action  is  the  loss  of 
service  resulting  from  the  act  complained  of.*  The  re- 
lation of  master  and  servant  is  assumed  ta exist,  and  as 
a  consequence  of  the  wrongful  act,  the  former  has  been 
injured  by  losing  the  services  of  the  latter,  to  which  he 
is  entitled.'  And  to  sustain  the  action,  the  loss  of 
service  must  be  the  direct  and  immediate,  and  not  a  re- 
mote consequence  of  the  seduction.^  In  an  action  by  a 
father  for  the  seduction  of  his  daughter,  a  count  which 
avers  that  she  is  under  twenty^one  years  of  age  and  un- 
married, and  was  so  at  the  time  of  the  seduction,  and 
that  the  plaintiff  then  was  and  still  is  entitled  to  her  at- 
tentions and  services,  is  a  sufficient  averment  of  tho 
relation  of -master  and  servant.^  It  is  sufficient  to  allege, 
as  to  loss  of  services,  that  the  wrongful  act  was  to  de- 
prive the  plaintiff  of  them,  without  alleging  ability  to 
perform  services,  the  nature  of  them,  or  the  actual  loss 
of  services.*  As  it  respects  averment  of  relationship,  if 
the  complaint  alleges  ^^  that  one  F.  P.,  the  daughter  of 
the  plaintiff,  was,"  etc.,  it  sufficiently  avers  that  F.  P. 
is  the  daughter  of  the  plaintiff.^  And  in  alleging  the 
seduction,  the  ultimate  fact  of  seduction  need  only  be 
averred; 8  it  is  not  necessary  to  aver  deception,  or  to 
set  foi-th  the  acts  made  use  of  to  deceive.®  An  aver- 
ment that  the  defendant  '^debauched  and  carnally 
knew,"  etc.,  whereby  she  became  pregnant,  is  tanta- 
mount to  an  averment   hat  the  defendant  corrupted  or 
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seduoed  and  carnally  knew,  etc.,  and  is  good.*<*  In 
this  action,  damages  for  injury  to  tlie  plaintiff's  feelings 
and  sensibility  may  be  recovered  under  a  general  allo- 
gation  of  damage,  and  need  not  be  specially  averred.*^ 
But  damages  for  prospective  loss  of  service  during 
minority  must  be  declare^l  on  specially.^^  The  gist  of 
an  action  by  a  husband*  for  enticing  away  his  wife  is 
the  loss,  without  justiHable  cause,  of  her  comfort,  society, 
and  services ;  ^^  and  the  i)laintiff  must  give  evidence, 
both  tliat  the  loss  wa3  not  occasioned  by  the  voluntary 
act  of  the  wife  upon  justiiiablo  cause,  and  that  it  was 
occasioned  by  the  defendant  without  any  real  cause, 
and  in  bad  faith  towards  the  plaintift*."  By  statutory 
provision  in  many  of  the  States,  an  unmarried  female 
iriay  now  prosecute  as  plaintiff  an  action  for  her  own 
seduction ;  **  and  may  recover  damages  for  loss  of 
health,  and  all  other  injuries  consequent  upon  the  act 
of  seduction,  except  injury  to  or  loss  of  character. i*  The 
complaint  in  such  action  should  affirmatively  allege 
that  at  the  time  of  the  seduction  charged  the  plaintiff 
was  an  unmarried  female J^  And  damages  should  be 
clearly  alleged  as  the  result  or  conse<iuence  of  the  se- 
duction." A  complaint  which  shows  by  its  averments 
that  the  plaintiff  was  induced  to  yield  her  x)erson  to  the 
defendant  by  the  promise  of  a  pecuniary  consideration, 
which  he  has  refused  to  perform,  is  bad  on  demurrer  ;  '• 
such  a  (X)ntract  being  immoral  and  vicious  is  against 
public  policy  and  void.*''  The  Statute  of  Limitations  does 
not  commence  to  run  against  the  right  of  a  minor  to  sue 
for  her  own  seduction,  until  she  attains  her  majority.^ 

1  Hamilton  v.  Lomax,  6  Abb.  Pr.  WZ;  26  Barb.  615;  Galvin  v. 
C'roiiob.(>5iiul.  5A. 

2  Shufelt  V  R«>wley,4  Cowen.&S;  Gillet  r.  Mead,  7  Wend.  193; 
Appletfnte  r.  Kublt*,  2  Marsh.  A.  K.  128;  Brlflrgsr.  Evuns,  Mred.  16; 
Abrahams  v  Kidney  104  Mass.  222. 

^  Knight?'.  Wilcox.  H  N  Y.  413;  OeorKe  r.  Van  Horn, 9  Barb. 
523  ;  Kiuuey  v.  Lauglieuour.  89  N.  C.  36a.    Tha  real  gravamen  of  the 
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action  In  not  the  lofm  of  service,  bnt  the  mortlflcation  and  dlaarace  of 
the  family  and  the  plaiiitltf's  wounded  feelings,  and  proof  of  the 
slightest  degree  of  service  is  sufficient  to  establish  the  relation  oi 
master^ and  servant  between  parent  and  child:  Moran  v,  Dawes,  4 
Cowen,  412 ;  Badgley  v.  Decker,  44  Barb.  577  ;  Ingerson  v.  Miller,  47 
Barb.  47.  And  see  Savery  v.  Crooke,  52  Wis.  612  ;  38  Am.  Bep.  768  ; 
Davidson  v.  Abbott,  52  Vt.  510 ;  36  Am.  Rep.  767. 

4  Knight  t'.  Wilcox,  14  N.  Y.  413.  And  see  White  v.  Nellis,  31 
N.  Y.  40a.  Neither  pregnancv  nor  disease  is  essential  to  the  main- 
tenance of  a  parentMi  action  for  seduction  :  White  v.  Nellis.  SI  N.  Y. 
4&> ;  Ingerson  v.  Miller,  47  Barb.  47  ;  I<eloup  v.  Eaclutusse,  Abb.  An. 
Dig.  (18ii4)  2»3. 

5  Clem  V.  Holmes,  33  Gratt  722  ;  Riddle  v.  McOinnIs,  22  W.  Va.  253. 

6  Clark  v,  Boyer,  82  Ohio  8t  299 ;  Hewitt  v.  Prime,  21  Wend.  79 ; 
Mulvehall  v.  Mill  ward.  11  N.  Y.  343.  In  some  States.  loss  of  service 
as  a  foundation  of  the  right  of  the  parent  to  sue  has  been  dispensed 
with :  See  Cal.  Code  Civ.  Proc.  1 375;  Oreg.  Code,  {  34  ;  Mich.  Comp. 
Laws, }  61&3  ;  Ryan  v.  Fralick,  60  Mich.  481. 

7  Parker  v.  Monteith,  7  Oreg.  277.  And  see  Martinez  v.  Oerber,  8 
Man.  <ft  U.  HX 

8  Brown  v.  Kingsley,  38  Iowa,  220.  The  complaint  may  allege 
the  time  of  the  acts  of  connection,  with  a  contintuuuto^  and  evidence 
may  be  offered  for  any  time  covered  by  the  complaint :  Lemmou  v. 
Moore,  04  Ind.  40. 

9  Brown  v.  Kingsley,  .18  Iowa,  220 ;  Rees  v.  Cupp,  59  Ind.  566. 

10    Wltcell  V.  Blackford,  6  Baxt.  141. 

U  Rollins  V.  Chalmers,  61  Vt.592;  Phillips  v.  HoyIe,4  Oray,568; 
Irwin  V.  Dearraau,]!  East,  22;  Luut  v.  Philbrick,  5a  N.  H.  59;  Mcll- 
vain  V.  Kmery,  88  Ind.  298. 

12  Ollligan  v.  Railroad  Co.  1  Smith,  £.  D.  453.  A  father  cannot 
maintain  an  action  for  debauching  his  daughter,  if  lie  consented  to 
or  connived  at  her  Intercourse  with  the  defendant :  Smith  v.  Masten, 
15  Wend.  270.  But  the  consent  or  connivance  of  the  plaiiitiflT.  being  a 
complete  bar  to  the  action,  must  be  pleaded  as  such ;  Travis  v.  Barger. 
24  Barb.  614. 

13  Barnes  v.  Allen,  1  Abb.  Ct . App.  111. 

14  Barnes  v.  Allen,  1  Abb.  Ct  App.  111. 

15  See  Cal.  Code  Civ.  Proc.  9  374 ;  Gray  v.  Bean,  27  Iowa,  221 ; 
Thompson  t*.  Young,  51  Ind.  599 ;  Ryan  v.  Fralick,  .50  Mich.  483  ; 
Watson  V.  Watson,  49  Mich.  540. 

16  Smith  V.  Milburn,  17  Iowa,  30. 

17  Thompson  V.  Young,  51  Ind.  599;  Galvin  r.  Crouch,  65  Ind.  .%; 
Dowling  V.  Crapo,  65  Ind.  209. 

IS    Gray  v.  Bean,  27  Iowa,  221. 

19  Wilson  V.  Ens  worth.  85  Ind.  399. 

20  Wilson  V.  Ensworth,  85  Tnd.  399;  Johnson  v.  Holliday,  79  Ind. 
151  ;  Hogan  v.  Cregan,  6Robt.  138. 

21  Morrell  v.  Morgan,  Sup.  Ct.  Cal.  3  West  C.  Rep.  68:1. 

§  198.  Slioriib  — Complaint. —A  complaint  which 
states  that  *^  the  plaintiff  is  sheriff  of  the  city  and  (x>unty 
of  New  York,"  sufficiently  shows  his  official  character.^ 
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He  need  not  set  out  the  facts  which  show  his  election 
and  qualilioation.'  In  an  action  against  a  sheritl',  where 
it  is  sought  to  establish  a  personal  and  not  an  official 
liability,  it  is  not  necessary  to  state  the  official  character 
of  the  defendant  in  the  complaint.'  I  n  an  action  against 
him  for  an  escape,  the  complaint  must  allege  that  the 
prisoner,  was  **at  large  beyond  the  liberties  o|  the  Jail," 
and  it  is  not  sufficient  to  aver  that  he  was  at  large ;  * 
and  the  fact  that  the  prisoner  is  indebted  to  the  plaintiff 
must  be  distinctly  alleged  in  the  complaint  in  such 
action.^  But  a  complaint  which  avers  that  the  defend- 
ant wrongfully  permitted  the  debtor  to  escape  is  suf- 
ficienty  where  it  appears  that  the  debtor  went  beyond 
the  libeities  momentarily,  and  without  the  defendant's 
knowledge.*  In  an  action  for  not  executing  process,  if 
the  complaint  states  enough  to  show  jurisdiction  to 
issue  process,  and  then  alleges  that  the  process  was 
duly  issued,  it  is  sufficient  without  stating  all  the  steps 
in  the  action.^  In  an  action  for  executing  a  process 
valid  upon  its  face,  issued  out  of  a  court  having  juris- 
diction of  the  action  and  of  the  patties,  a  general  allega- 
tion that  the  process  was  .unlawful  and  void  can  have 
no  greater  force  than  a  previous  recital  of  the  fa^ts, 
which  shows  that  it  was  authorized  and  valid,  and  a 
demurrer  to  such  pleading  in  a  complaint  will  be  sus- 
tained.' According  to  the  decisions  in  some  of  the 
States,  an  action  cannot  be  maintained  against  a  sheriff 
for  a  failure  to  return  an  execution  within  the  time 
allowed  by  statute,  without  alleging  and  proving  that 
the  plaintiff  in  execution  was  injured  by  tlie  'neglect, 
the  extent  of  such  injury  being  the  measure  of  re- 
covery;'^ but  in  other  States  the  plaintiff  need  not 
allege  or  prove  special. damages,  and  the  sheriff  may 
show  in  mitigation  of  damages  that  the  defendant  in 
the  execution  had  no  property  upon  which  he  could 
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have  leviedJ^    In  Indiana,  a  complaint  which  merely 
alleges  the  sheriff's  failure  to  return  the  execution  as 
the  ground  for  damages,  is  sufficient  to  authorize  the 
recovery  of  nominal  damages  only,  as  a  greater  recov- 
ery can  be  had  only  upon  allegations  of  fact  show^- 
ing  special  damages."    In  an  action  upon  a  sheri£f 's 
bond,  the  complaint  averred  generally  that  the  sheriff 
**  wrongfully  and  unlawfully  released  his  levy"  upon 
the  property,  and  in  support  of  this  averment,  alleged 
no  other  facts  than  that  he  surrendered  the  property 
to  the  attachment  defendant  on  receiving  security  in 
the  form  prescribed  by  statute,  that  said  defendant 
and  his  surety  converted  the  property,  and  that,  both 
of   them   are   insolvent,  and   it  was  held   that  these 
facts  were  insufficient  to  show  a  breach  of  the  sheriff's 
bond.'^    A  complaint  in  an  action  to  recover  damages 
for  a  trespass  in  levying   void   or  irregular  process 
need  not  aver  malice  or  want  of  probable  cause."    Nor 
is  it  necessary  to  aver  that  a  demand  had  been  made 
upon  the  sheriff,  before  commencing  an  action  against 
him  for  a  failure  to  pay  over  the  money   collected 
on  an  execution.^*     And   if   a    sheriff,  by  virtue   of 
an  execution,  seizes  the  property  of   a  person  other 
than  the   judgment  debtor,  whether   by  mistake  or 
design,  it  is  not  necessary  for  the  owner  of  the  property 
thus  seized  to  make  a   demand  before   commencing 
siiit.'^    But  it  is  held,  that  a   demand   by  a  person 
authorized  to  make  it  must  be  averred  and  proved  in 
an  action  against  the  sheriff  and  his  sureties  on  the 
county-levy  bond.^®    A  complaint  in  an  action  against 
a  sheriff  and  his  sureties  for  an  alleged  trespass  of  the 
sheriff  should  allege  that  the  bond  was  the  sheriff  *s 
official  bond,  and  set  out  enough  of  its  contents  to  show 
that  those  who  signed  it  were  bound  to  indemnify 
parties  injured  by  the  sheriff  *s  malfeasance." 
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1  Ketly  V.  Breuainff,  82  Barb.  601 ;  83  Barb.  123. 

2  Kelly  v  Breaslng.  HA  Barb.  12:1. 

3  Curtis  V  Fay,  37  Barb.  64  :  Hlrsch  v.  Rand,  39  Cal  316 ;  Wymond 
V.  Anubury.  2  Colo.  213  ;  btilhuaa «;.  Squire.  1  Deuio,  327. 

4  CkmgTOve  v.  Bowe,  2  N.  Y.  Civ.  Proc.  R.  61.  See  Reiilck  v. 
Orser,  4  bosw.  3U ;  McCreary  v,  Wlllett,  4  Uosw.  643 ;  »  Bosw.  GUO ;  23 
liow.  Pr.  I2t». 

5  Coflsrove  v.  Bowe,  2  N.  Y.  Civ.  Proc.  R.  6L 

6  Dunford  v.  Weaver,  84  X.  V.  440 ;  21  IIud,  319. 

7  French  v.  WlUett,  10  Abb.  Pr.  09 :  Wehle  v.  Conner,  0  Jones  &  S. 
201 ;  First  Nat.  Bank  v.  Rogers,  13  Minn.  407. 

8  Clark  v.  Bowe,  60  How.  96.  The  rule  is,  that  a  specific  state- 
ment of  fitctswill  prevail  against  a  general  statement:  Coiiaughty 
V.  Ntehuls,  42  N.  Y.  88 ;  Lange  v.  Benedtet,  Ti  N.  Y.  12, 30. 

9  Mnsaer  v.  Kaynard,  55  Iowa,  197 :  Nash  v.  Wliltney ,  39  Me.  341 ; 
Common w.  v.  Lelav,  1  Phlla.  93X  And -see  Dennis  v.  Wbetham, 
XrfiW  R.  9  Q.  B.  845w 

10  Ledyard  v.  Jones,  7  N.  Y.  51^.  And  see  Evans  v.  House,  26 
Ohio  Ht,  488 ;  Moore  v.  Floyd,  4  Oreg.  101 ;  Roth  v.  Duvall,  1  Idaho, 
14J ;  Clough  V.  Monroe,  34  N.  H.  381. 

1 1  State  V.  Blanch,  70  Ind.  204.  And  see  State  v,  Hammond,  Tl  I  ud. 
472. 

12  Wheeler  v.McDlU,  51  Wis.  SSfll    See  {  127,  on^e. 

13  Sprague  v.  Parsons,  14  Abb.  N.  C  320.    A  process  being  void,  the 

1>arty  who  sets  It  in  motion  and  all  who  aid  him  are  trespassers :  Weh- 
er  V.  HavUand,  4  Daly,  550 ;  42  How.  Pr.  389 ;  Day  v.  Buoh,  87  N.  V.  5(W 

14  Pope  V.  Hays,  1  Mo.  450  ;  Dygert  v.  Crane,  1  Wend.  531.  And 
Bee  Qrundstaff  V.  Ridgely,  83  Oratt.  1. 

15  Ledley  v.  Hays,  1  Cal.  160 ;  Boulware  v.  Craddocfc,  30  Cal.  190 ; 
Wellman  v.  English. :»  Cal.  583 ;  Hicks  v.  Cleveland,  48  N.  Y.  84 ; 
Kluender  v.  Lynch,  2  Abb.  Ct.  App.  538 ;  Owlngs  t).  Frier,  2  Marsh. 
A.  K.  2B8:  Jamison  v.  Hendricks,  2  Blackf.  M.  But  see  Vose  v, 
Stlckney,  8  Minn.  75 ;  Barry  v.  M.carade,  14  Minn.  163 ;  Butler  v. 
White,  ^  Minn.  432. 

16  Commonw.  v.  Williams,  14  Bush,  297. 

17  Ghiradelli  V.  Bourland,  32  CaL  585. 

2  199.    Sherift — Answw. — In    an    action    against   a 

sheriff  for  failing  to  levy  upon  property,  it  may  be 

shown  in  defense  that  the  property  was  exempt  from 

levy  and  sale,  but  in  order  to  avail  as  a  defense,  such 

exemption  must  be  affirmatively  shown.'    The  answer 

should  affirmatively  show  that  the  property  was  not 

greater  in  quantity  or  value  ttian  the  exemption  allowed 

by  law.*    In  an  action  against  a  sheriff  for  levying  upon 

exempt  property,  if  the  defendant  relies  upon  a  waiver 

by  the  plaintiff  of  his  right  of  exemption,  he  must  plead 
Booant  Pubad.— as. 
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such  waiver.'    In  answer  to  a  rule  against  a  sheriff  for* 
neglect  of  duty  in  levying  upon  and  selling  property, 
he  may  show  that  the  execution  has  been  paid  off  in. 
whole  or  in  part,  and  thereby  that  the  plaintitf  has  not 
been  injured  by  his  default  to  the  extent  claimed,  and 
it  is  error  to  strike  out  such  answer  on  demurrer.^    In 
order  to  justify  the  seizure  of  property  in  the  possession 
of  a  stranger  to  the  writ  which  he  has  executed,  the 
sheriff  must  plead  specially  such  justification  ;^  and  he 
cannot  justify  under  a  general  denial  of  the  allegations 
of  the  complaint.'    In  an  action  against  a  sheri£f  for  an 
escape,  evidence  that  the  judgment  debtor  would  have 
voluntarily  returned  into  custody  prior  to  the  com- 
mencement of  the  action,  had  he  not  been  prevented  by 
the  fraudulent  act  of  the  plaintiff,  is  inadmissible,  un- 
less such  ground  of  defensie  is  alleged  in  the  answer.^ 
In  an  action  against  a  sheriff  and  his  sureties,  upon  the 
sheriff's  bond,  for  a  failure  of  the  sheriff  to  advertise 
and  sell  the  property  of  the  execution  debtor,  an  answer 
that  the  failure  to  advertise  and  sell  was  pursuant  to 
the  direction  of  the  plaintiff's  attorney  is  suf&cient.^ 
If  the  sheriff  fails  to  execute  process  within  an  ap- 
parently reasonable  time,  the  burden  is  upon  him,  in 
an  action  against  him  for  damages  for  such  failure,  to 
allege  and  prove  circumstances  showing  that  the  delay 
was  not  in  fact  unreasonable.'    In'  an  action  against  a 
sheriff  for  a  false  return,  he  may  set  up  and  prove  on 
the  trial  the  reversal  of  the  judgment  on  which  the 
execution  was  issued.^^ 

1  Terrell  v.  Grubbs,  66  Ind.  570. 

2  Wheeler  v.  Redding.  55  Oa.  87: 

3  Murphy  v.  Sherman,  25  Minn.  196. 

4  Wheeler  v.  Thomas,  57  Ga.  16L 

5  Glazer  v.  Clift,  10  Cal.  Wi.  And  see  Towdy  v.  Ellis,  22  Cal.  6S0 ; 
Blchardson  r.  Smith,  29  Cal.  529 ;  Knox  v.  Marshall,  19  Cal.  617 ; 
Dennis  v.  Snell,  54  Barb.  411  ;  34  How.  Pr.  467  J  Werner  v.  Waters,  3S 
Barb.5Ul;  Davis  v.  Bush,  4  Black/.  SaO. 
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6  Glazer  v.  ClUt,  10  Cat  803. 

7  Rlchtmeyer  v.  Remaen,  88  N.  Y.  208. 

8  State  V.  Boyd,  63  Ind.  428. 

0    Elmore  V.  HiU,  46  Wis.  CIS. 

10  Inman  v.  McNeil,  57  How.  Pr.  151.  See  Earl  v.  Camp,  16  Wend. 
£68  ;  Allen  v.  Ward,  8  Mass.  7i).  In  an  action  to  recover  lor  alleged 
false  returns  of  several  executions,  the  mere  Issuing  uf  a  prior 
execution  is  no  defense  In  itself :  Jonusou  v,  RelUy,  59  How.  Pr.  854. 

§  200.  Slander  —  Of  title.  -—  There  is  said  to  be  no  sub- 
stantial difference  between  an  action  fqr  slander  of  a 
title  to  property,  and  an  action  for  slander  of  the  per- 
son, when,  in  the  latter  instance,  the  words  are  action- 
able only  on  the  ground  of  the  special  damage  which 
has  resulted.^  To  maintain  an  action  for  slander  of 
title,  it  is  necessary  for  the  plaintiff  to  show  either  a 
title  or  an  interest  in  the  property.^  Special  damages 
must  be  alleged ; '  and  the  action  cannot  be  maintained 
without  averring  uialice,^  and  want  of  probable  cause.^ 
If  the  special  damagje  caused  by  slander  of  title  was  the 
loss  of  a  sale  or  loan,  it  is  essential  to  name  the  person 
or  persons  who  refused,  for  that  cause,  to  loan  or  pur- 
chase ;  ^  and  if  not  named,  the  complaint  is  demurrable.^ 
Belay  in  consummating  a  sale,  or  a  general  depreciation 
of  value,  as  a  consequence  of  slander  of  title,  is  not 
enough  to  sustain  the  action,  but  the  loss  of  a  purchaser 
must  be  alleged.^  In  an  action  for  slander  of  title,  the 
defendant,  by  setting  up  title  in  himself  to  the  prop- 
erty, stands  in  the  position  of  a  plaintiff  in  a  petitory 
action,  and  must  make  out  his  case.^ 

1  Andrew  v.  Deshler,  43  N,  J.  L.  16, 19.    See  }  164,  ante, 

2  Edwards  v.  Burrls,  60  Cal.  157 ;  Smith  v.  Spooner,  3  Taunt.  246 ; 
Hargrave  v.  Le  Breton,  4  Burr.  2422. 

3  Bailey  v.  Dean,  5  Barb.  297 ;  Stark  t?.  Chetwood,  5  Kan.  141  ; 
Like  V.  McKlnstry,  41  Barb.  186 ;  3  Abb.  Ct.  App.  62 ;  Kendall  t;. 
Stone,  5  N,  Y.  14. 

4  Kendall  v.  Stone,  ft  N.  Y.  14  ;  Hovey  v.  Rubber  Tip  Pencil  Co.  57 
X.  V  119;  McDanlel  v.  Baca,  2  Cal.  326.  Malice  is  of  the  gist  of  the 
aciiou :  Andrew  v.  Deshler,  45  N.  J.  L.  167. 

5  Stark  V.  Chetwood,  5  Kan.  14U  But  see  Like  v.  McKinstry,  3 
Abb.  C I.  App.  62. 
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6  Linden  v.  Graham,  1  Buer,  <t70;  Bailey  v.  Dean,  5  Barb.  297. 
See  Weir  v.  Allen,  61  N.  H.  177. 

7  Linden  v.  Graham,  1  Duer,  670. 

8  Bonanza  Development  Co.  v.  Haj^efl,  3  X.  V.  Hontlu  Law  Bull. 

28. 

9  Clarkston  r.  Vincent,  %S  La.  An.  613 ;  Gay  v.  Elite,  83 La.  An.  249 ; 
Dalton  V.  Wlckliffe,  35  La.  An.  353. 

i  201.  Speoifio  perforsLance — ComplaiiLt.-— The  oom- 
plaint  in  an  action  for  specific  performance  of -a  contract 
to  convey  land,  should  allege  not  only  a  legal  contract 
to  convey,  but  also  facts  entitling  the  grantee  to  a  deed 
under  it,  such  as  performance  or  a  readiness  and  will- 
ingness to  perform  its  conditions.^  The  complaint  must 
show  the  contract,  including  consideration,  date,  terms, 
and  stipulations.^  If  the  contract  was  made  hy  an 
agent,  it  is  unnecessary  to  set  forth  the  manner  of  its 
execution,  or  anything  more  than  the  fact  of  the  execu- 
tion, and  the  contract  must  then  be  proved  as  a  valid 
ono.3  An  allegation  in  the  complaint  that  the  plaintiff 
offered  to  perform  on  his  part,  and  that  the  defendant 
refused,  etc.,  is  held  to  be  sufficient.^  But  an  averment 
that  the  plaintiff  has  been  ready  and  willing,  and  has 
offered  to  accept  a  conveyance  according  to  the  agree- 
ment, and  to  pay  the  balance  of  the  purchase  money,  is 
not  an  averment  that  he  tendered  the  purchase  money.* 
But  an  offer  in  his  complaint  to  bring  the  money  into 
court,  for  the  use  of  the  defendant,  whenever  the 
amount  shall  be  ascertained,  and  he  has  a  decree  for 
performance,  is  a  sufficient  tender.*  And  the  complaint 
need  not  aver  a  tender  of  performance  by  the  plaintiff, 
if  it  be  averred  therein  that  the  defendant  had  expressly 
repudiated  the  contract  and  given  notice  of  his  refusal 
to  perform.^  One  who  seeks  the  specific  performance 
of  an  oral  agreement,  relying  upon  the  peculiar  power 
of  a  court  of  equity  to  enforce  his  claim,  must  allege  in 
his  complaint  the  requisite  equitable  facts  and  circUm- 
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stances  relied  upon  to  avoid  the  bar  of  the  statute  of 
frauds,  and  to  give  the  court  jurisdiction.^  But  his  com- 
plaint need  not  aver  an  agreement  to  convey,  if  it  allege 
facts  from  which  the  law  will  imply  such  an  agreement, 
and  also  facts  which  take  the  case  out  of  the  statute.*  A 
party  who  claims  to  have  fully  performed  an  oral  agree- 
ment to  exchange  lands  for  other  property,  must  show 
a  definite  contract  to  that  effect  and  its  terms,  such  a 
part  performance  on  his  part  that  its  rescission  would 
be  a  fraud  upon  him,  and  the  delivery  of  possession  in 
pursuance  of  the  contract.^®  In  an  action  for  specific 
performance  of  a  covenant  of  renewal,  the  plaintlfi'  is 
not  bound  to  show  performance  of  a  simple  covenant 
to  pay  rent  and  taxes,  or  tender  of  any  sums  due  there- 
under ;  **  it  is  enough  if  the  complaint  contains  an  offer 
to  perform,  and  the  decree  provides  for  such  perform- 
ance as  a  condition.*-  In  an  action  for  specific  perform- 
ance, it  is  held  that  damages  may  be  awarded  in  lieu 
thereof,  under  a  prayer  asking  for  such  order  or  decree, 
as  the  court  might  direct.*^  But  it  seems  that  an  action 
for  specific  performance  cannot  be  retained  as  one  for 
the  recovery  of  damages,  after  it  has  been  determined 
that  a  specific  performance  cannot  be  adjudged,  unless 
a  cause  of  action  for  the  recovery  of  damages  was  alleged 
or  set  forth  in  the  complaint.*^  A  complaint  against  the 
heirs  of  a  deceased  vendor,  for  a  specific  performance  of 
his  parol  contract,  need  not  allege  that  the  ancestor  had 
any  title  to  the  property  which  he  agreed  to  convey.** 

1  Jenks  V.  Parsons,  2  Hun,  667.  And  see  Ricbards  v.  Edick,  17 
Barb.  360;  Cbess' Appeal,  4  Pa.  St.  52;  45  Am.  Dec.  668;  Frixen  v. 
Castro,  58  Cal.  44*2.    If  It  appear  from  tbe  general  framework  of  the 

be  BO 

want 


2  Gaskins  v  Peebles,  44  Tex.  300.  And  see  Williams  v.  Stewart,  23 
Minn.  316 ;  Lanz  v.  McLaughlin,  14  Minn.  72.  The  complaint  must  sot 
forth  fully  the  nature  and  character  of  the  conslderntiou,  and  an  al- 
legation thtit  the  consideration  wu8  fair  and  reasonable  Is  insufficient: 
Mayger  v.  Cruse,  fc»up.  Ct.  Mont.  6  West  C.  Hep.  68. 
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3  Hanchett  v.  McQueen,  32  Mich.  22  ;  Harding  v.  Panhall,  M  IIL 
219. 

4  St.  Paul  Division  v.  Brown,  9  Minn.  157. 

5  Englander  v.  Bogers,  41  Cal.  220.  And  see  Bustin  v.  Newcomer, 
8  Ohio,  4J. 

6  Lynch  v.  Jennings,  43  Ind.  276 ;  Hunter  v.  Bales,  24  Ind.  299; 
Fall  V.  Hazelrigg,  -w  iuO.  576 ;  Irviu  v.  Gregory,  13  Gray,  2i5. 

7  Brown  v.  Eaton,  21  Minn.  400  ;  Martin  v.  Merritt,  57  Ind.  34  ; 
Gray  v.  Dougherty,  26  Cal.  2f>vi ;  Deichmauu  v.  Deichmanu,  4d  Mo. 
107 ;  Brock  v.  Hldy,  13  Ohio  St.  306. 

8  Marie  v.  Garrison,  13  Abb.  N.  C.  215,  321  ;  Hart  v.  McClellan,  41 
Ala.  251 ;  McCaflfrey  v.  Woodin,  65  N.  Y.  405.  And  see  Green  t>.  Jones, 
76  Me.  563. 

9  Drum  V.  Stevens,  94  Ind.  181. 

10  McPherson  v.  Wiswell,  16  Neb.  025. 

11  Crosby  v.  Moses,  16  Jones  &  S.  140. 

12  Crosby  v.  Moses,  16  Jones  A  S.  146. 

13  Hamilton  v.  Hamilton,  69  Mo.  232 ;  Glbbs  v.  Champion,  3  Ohio, 
835.  See  Lowber  v.  Oounit,  36  Wis.  176. 

14  Wilder  v.  Ranney,  16  N.  Y.  Week.  Dig.  478.  Compare  Steru- 
berger  v.  McGovern,  56  N.  Y.  12 ;  Beck  v.  Allison,  56  N.  Y.  oGO. 

15  Cottrell  V.  Cottrell,  81  Ind.  87.  In  a  suit  for  a  specific  perform- 
ance, the  court  may,  if  the ^ circumstances  wurrunt  it,  ajhjw  tho 

ShiiMtilf,  by  amendment,  to  ask  for  a  rescission  of  the  contract: 
erry  t>.  Clarke,  77  Va.  397. 

i  202.  Specific  performance — Answer. — Where  the  de- 
fendant, in  his  answer  to  an  action  for  the  specitic  per- 
formance of  a  contract  for  the  sale  of  land,  sets  up  a 
contract  essentially  dilTerent  from  that  stated  in  the 
complaint,  the  latter,  if  by  parol,  cannot  be  specifically 
enforced.*  The  rule  of  pleading  in  such  cases  is,  that  if 
the  defendant  admits  the  making  of  a  contract,  and  sets 
out  its  terms,  his  answer  will  be  sufficient,  although  it 
omits  to  set  up  the  statute  of  frauds  as  a  bar.^  In  an 
action  to  enforce  specitic  performance,  the  defendant 
cannot,  except  by  consent  or  specially  pleading  the  facts, 
assert  the  defense  that  the  land  was  his  homestead, 
that  he  was  a  married  man,  and  that  his  wife  did  not 
join  in  the  contract ;  ^  mere  denial  of  the  execution  of 
the  deed  will  not  authorize  such  proof.*  An  answer  in. 
an  action  for  specific  performance,  or  to  correct  an  al- 
leged mistake  in  a  deed,  which  avers  that  "  the  defend- 
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ant  has  conveyed  all  the  land  he  agreed  to  convey,'* 
raises  an  important  issue,  and  is  not  sham  pleading.^   ■ 

1  Haight  V.  ChUd,  34  Barb.  196. 

2  Haight  v.  Child,  34  Barb.  186.  But  see  Harris  v.  Knickerbacker, 
6  Weud.  &SS  ;  Duflfy  v.  O'Donovan,  46  N.  Y.  233 ;  j  63,  arUe. 

3  Brown  v.  Eaton,  21  Minn.  409. 

4  Brown  v.  Eaton,  21  Minn.  409. 

5  Young  V.  Pbifer,  72  N.  C.  B29.  The  doctrine  Is  well  established, 
that  if  the  evidence  be  conflicting,  and  it  Is  not  clear  that  a  contract 
was  in  fact  made,  a  complaint  for  speciflc  performance  will  be  dls^- 
missed:  Suydam  v.  Columbus  Ins.  Co.  18  Ohio,  459;  Williams  v. 
Stewart,  25  Minn.  516 ;  Dinning  v.  Phoenix  Ins.  Co.  68  111.  414 ;  Stearus 
V.  Beckham,  31  Oratt.  379 ;  Haskin  v.  Ins.  Co.  78  Va.  700. 

§  208.  Babforiptioiui.  —  As  a  general  rule,  in  the  ab- 
sence of  legislation  and  express  agreement  on  the  sub^ 
ject,  assessments  on  subscriptions  to  the  capital  stock 
of  a  corporation  cannot  be  enforced  until  the  whole 
amount  of  stock  has  been  subscribed.^  In  an  action  on 
a  contract  of  subscription  containing  a  condition  prece- 
dent, as,  for  instance,  that  a  certain  amount  of  the  stock 
shall  be  subscribed  for,  the  plaintiff  must  allege  in  his 
complaint  that  the  requisite  amount  of  stock  has  been 
subscribed,  or  he  must  aver  all  the  facts  necessary  to 
show  a  waiver  of  the  condition  precedent,  and  to  fix  the 
defendant's  liability,  notwithstanding  the  non-perform- 
ance.^ So,  the  complaint  in  an  action  to  collect  a  stock 
subscription  must  show  that  the  corporation  is  author- 
ized to  have  a  capital  stock  and  to  take  subscriptions  to 
the  same,^  and  should  aver  a  tender  of  the  stock  to 
the  defendant.^  But  in  an  action  upon  an  uncondltonal 
promise  to  pay  a  subscription,  it  is  unnecessary  to  aver 
that  the  requisite  amount  of  capital  stock  had  been  sub- 
scribed, as  provided  by  charter.*  And  if  the  action  is 
to  recover  part  of  a  subscription  only,  issuance  and 
tender  of  the  stock  need  not  be  averred."  In  the  case 
of  a  subscription  with  a  condition  attached,  it  is  not 
necessary  to  aver  that  the  subscriber  was  notified  of  the 
acceptance  of  his  subscription,  it  being  sufficient  if  th^ 
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complaint  avers  that  he  had  notice  of  the  performance 
of  the  condition.^  But  in  an  action  on  bonds  issued  to 
pay  a  subscription  by  a  county  to  a  railroad  company, 
it  is  held  that  every  essential  element  of  the  power  given 
to  the  county  to  make  such  a  subscription  must  be 
stated  in  the  complaint  or  petition  ;  ^  and  until  both  a 
subscription  by  the  county  and  its  acceptance  by  the 
company  occur,  there  is  no  contract,  and  such  accept- 
ance should  be  shown.*  In  an  action  upon  a  railroad 
subscription,  conditioned  to  be  paid  as  called  for  by  the 
directors,  provided  the  same  should  be  expended  upon  a 
certain  line  of  road  to  be  thereafter  located,  a  complaint 
which  fails  to  show  either  that  the  road  was  con- 
structed along  the  line  designated,  or  an  ofTer  or  readi- 
ness to  expend  the  money  subscribed,  according- to  the 
condition,  is  defective.^®  Where  a  complaint  avers  that 
directors  of  a  railroad  corporation  had  been  duly  elected 
m  pursuance  of  notice,  it  is  to  be  presumed  that  the 
requisite  amount  of  stock  had  been  subscribed  to 
authorize  such  election,  and  also  to  authorize  the  loca- 
tion of  the  road  and  the  making  of  assessments."  A 
corporation  which,  by  statute,  has  power  to  receive  sub- 
scriptions before  proceeding  to  organize  by  electing 
officers,  may,  as  a  necessary  consequence,  bring  suit 
thereon  before  being  organized."  In  an  action  by  a 
corporation  to  recover  an  unpaid  assessment,  the 
complaint  should  aver  that  an  assessment  was  or- 
dered agreeably  to  the  act  and  by-laws,  and  should 
also  allege  the  time  when  it  was  ordered  to  be 
paid.''*'  An  allegation  that,  calls  for  unpaid  install- 
ments were  "duly  made,''  is  held  to  be  a  sufficient 
averment  that  they  were  made  in  conformity  with 
the  statute.^^  ^ 

1  Hughes  V,  Antletam  etc.  Manuf.  Co.  M  Md.  S16 ;  Peona  Ptc. 
K.  R.  Co.  i».  Proston,  ;•->  Iowa,  115 ;  Jewett  r.  Valley  Railw.  Co.  iA  Oi.lo 
St.  601 ;  Emiuitt  v.  iSpringfield  etc.  R.  R.  Co.  ai  Ohiobt.  23. 
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2  Try  v.  Railroad  Co.  2  Met  (Ky.)  314  :  Estabrook  t>.  Omaha  Hotel 
Co.  5  Neb.  76  ;  LIvesey  v.  Omaba  Hotel  Co.  5  Neb.  60, 75 ;  8  Am.  Corp. 
Cas.  812 ;  Topeka  Bridge  Co.  v.  Cummlnffs,  3  Kan.  65. 

8   Minneapolis  Harvester  Works  v.  Llbby,  24  Minn.  327. 

4  St.  Paul  etc.  Ballw.  Co.  v.  Bobbins,  23  Minn.  439. 

5  Lall  V.  Mt.  Sterling  Coal  Road  Co.  13  Bush,  32. 

6  ,  Minneapolis  Hanrester  Works  v.  Llbby,  24  Minn.  327,  329.  An 
agreement  to  take  corporate  stock  necessarily  Implies  a  promise  on 
the  part  of  tbe  subscriber  to  pay  for  it,  and  the  promise  need  not  be 
alleged :  Mansfield  etc.  R.  R.  Co.  v.  Brown,  2ft  Ohio.  St.  2^  And  see 
Lemon  v.  Chauslor,  tiS  Mo.  940 ;  Allen  v.  Patterson,  7  N.  Y.  47S.  A 
subscriber,  bv  accepting  the  stock  and  paying  an  assessment  thereon, 
estops  himself  from  denying  the  existence  and  validity  of  the  con- 
tract of  subscription  :  Inter  Mountain  Pub.  Co.  v.  Jack,  Sup.  Ct.  Mont. 
5  West  C.  Rep.  70a.  And  see  Athol  Music  Hall  Co.  v.  Corey,  116  Mass. 
471. 

7  Ashtabula  etc.  R.  R.  Co.  v.  Smith,  16  Ohio  St.  328. 

8  Weil  V,  Greene  County,  60  Mo.  281. 

9  Well  V.  Greene  County,  69  Mo.  281.  And  see  Aspinwall  v.  Com- 
missioners etc,  22  How.  879;  Nugent  v.  Supervisors,  19  Wall. 
241 ;  Inter  Mountain  Pub.  Co.  v.  Jack,  Sup.  Ct.  Mont  5  West  C.  Rep. 
700 ;  Griswold  v.  Seligman,  72  Mo.  110 ;  8  Am.  Corp.  Cos.  247. 

10  Trott  V.  Sarchett,  10  Ohio  St  241. 

11  Ashtabula  etc.  R.  R.  Co.  v.  Smith,  15  Ohio  St  828. 

12  Oregon  Cent  R.  R.  Co.  v.  Scc^rgln,  3  Oreg.  161.  A  subscription 
to  the  capital  stock  of  a  corporation  to  be  thereafter  organised  be- 
comes a  valid  contract*  binding  upon  the  subscriber,  upon  the  ac- 
ceptance by  him  of  the  shares  subscribed  for:  Inter  Mountain  Pub. 
Co.  V.  Jack,  Sup.  Ct  Mont  5  West  C.  Rep.  706. 

13  AtlanticMutIns.Co.  V.Young,  38  N.H.  451.  And  see  Williams 
V.  Lakey,  15  How.  Pr.  206 ;  Gebhart  v.  Junction  R.  R.  Co.  12  Ind.  484 ; 
Mansfield  etc.  R.  R.  Co.  v.  Hall,  26  Ohio  St  310. 

14  Bavlngton  v.  Railroad  Co.  34  Pa.  St  358.  A  stockholder  sued  for 
the  amount  of  an  assessment  upon  his  subscription  will  not  be  al- 
lowed to  dispute  the  necessity  of  the  assessment :  Judah  v.  American 
Live  Stock  Assoc.  4  Ind.  833 ;  Choteau  Ins.  Co.  v.  Floyd,  74  Mo.  286 ;  8 
Am.  Corp.  Cas.  283.  And  It  seems  a  stockholder  cannot  defeat  an  as- 
sessment by  evidence  that  he  subscribed  to  the  stock  in  reliance  upon 
representations  of  an  agent  of  the  corporation  that  certain  persons, 
in  whom  he  had  confidence,  were  stockholders,  such  persons  not 
being  bona  fide  stockholders:  Choteau  Ins.  Co.  v.  Floyd,  74  Mo.  286  ; 
8  Am.  Corp.  Cas.  283.  Compare  Selma  etc.  R.  R.  Co.  v.  Anderson,  31 
Miss.  829 ;  B  Am.  Corp.  Cas.  27. 

J  204.  BnretiM — Complaiiit.  — The  oomplaint  in  a  suit 
or  action  by  one  surety  against  another  for  contribution 
should  set  forth  the  facts  out  of  which  his  contribution 
arises,  depending,  of  course,  upon  the  circumstances 
of  the  particular  case.^  The  complaint  should  show 
the  common  obligation  of  the  parties  as  sureties,  the 
payment  of  the  debt  by  the  plaintiff,  and  an  applica* 
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tion  to  the  defendant  for  the  payment  of  his  share.* 
Though,  according  to  some  of  the  decisions,  the  action 
will  lie  without  alleging  or  proving  a  previous  notice  of 
the  payment  by  the  plaintiff,  or  a  demand  on  the  de- 
fendant for  contribution."  The  right  of  action  is  held 
to  accrue  from  the  time  of  payment,  without  either  de- 
mand or  notice.*  Nor  is  it  necessary  to  allege  that  pay- 
ment was  made  under  compulsion  of  a  suit.^  In  an 
action  against  sureties  upon  the  official  bond  of  a 
county  treasurer,  the  performance  of  the  duties  en- 
joined by  statute  upon  the  county  commissioners  may 
be  alleged  in  the  manner  provided  for  pleading  the 
performance  of  conditions  precedent  in  a  contract ;  ^ 
and  an  allegation  "  that  the  county  commissioners  com- 
plied with  all  the  requirements  and  conditions  imposed 
upon  them  by  the  terms  of  the  bond,  and  the  require- 
ments of  all  acts  of  the  legislature  pertaining  to  the 
duty  of  county  commissioners  relating  to  county  offi- 
cers and  to  their  official  bonds,"  is  sufficient.' 

1  See  Van  Demark  v.  Van  Demark,  13  How.  Pr.  372 ;  Karris  v. 
Douglass,  64  111.466;  Jones  v.  Blanton,  6  Ired.  Eq.  115;  Bachelder  v. 
Fiske,  17  Mass.  464. 

2  Sherrod  v.  Woodard,  4  Dev.  360,  363. 

3  Parham  v.  Green,  64  N.  C.  436  ;  Chaifee  v.  Jones,  19  Pick.  260 ; 
Wood  V.  Perry,  9  Iowa,  479.  But  see  Sherrod  v.  Woodard,  i  Bev. 
360,  363  ;  Nellson  v.  Fry,  16  Ohio  St.  552. 

4  Wood  V.  Perry,  9  Iowa,  479. 

5  Linn  v.  McClelland,  4  Dev.  <fc  B.  458.  And  see  Camp  v.  Bostwiek, 
20  Ohio  St.  337  ;  5  Am.  Rep.  669. 

6  County  of  White  Pine  v.  Herrick,  Sup.  Cl.  Nev.  5  West  C.  Rep. 
185. 

7  County  of  White  Pine  v.  Herrick,  Sup.  Ct.  Nev.  5  West  C.  Rep. 
185.  Compare  Himmelnian  v,  Danos,  J«  Cal.  441 ;  People  r.  Jackson, 
24  Cal.  630.  Where  a  demand  Is  necessary  to  fix  the  liability  of  sure- 
ties on  an  undertaking,  it  is  parcel  of  the  contract,  and  must  be  made 
before  the  commencement  of  an  action  for  the  breach  of  the  under- 
taking, and  in  the  action  itself  must  be  averred  and  proved:  Morgan 
V,  Menzies,  Sup.  Ct.  Cal.  2  West  C.  Rep.  882, 

g  205.  Snreties  —  Answer. — A  valid  agreement  to  ex- 
tend the  time  for  the  payment  of  a  note,  entered  into 
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between  the  maker  and  the  holder,  without  the  knowl- 
edge or  consent  of  the  surety,  will  operate  to  discharge 
the  liability  <jf  the  latter ;  ^  but  an  unperformed,  usuri- 
ous agreement  for  extension  of  time  does  not  have  such 
effect.'^  And  extension  of  time,  to  avail  as  a  defense, 
must  be  set  up  in  the  answer,^  in  accordance  with  the 
rule  that  new  matter,  which  is  simply  an  avoidance 
of  the  cause  of  action  made  out  by  the  plaintiff,  should 
always  be  specially  pleaded.*  But  an  answer  which 
alleges  an  extension  of  time  to  the  principal  debtor, 
without  the  consent  of  the  surety,  for  a  binding  and 
valuable  consideration,  is  sufficient  without  alleging 
the    time   for  which  the  extension  was  granted,  by 

.  whom  it  was  to  be  given,  or  the  precise  consideration 
paid.*  An  allegation  in  an  answer  by  a  surety  "  that 
the  defendant  is  informed  and  believes  that  the  time  of 
payment  of  said  note  was  extended,*'  etc.,  is  not,  how- 
ever, a  sufficient  allegation  of  the  fact  of  extension,*  It 
is  the  general  rule  that  mere  delay  by  a  creditor  to 
proceed  against  the  principal  will  not  exonerate  the 
surety,  notwithstanding  loss  may  have  resulted  from 
the  delay  ;^  in  order  that  such  delay  shall  discharge 

.the  surety,  he  must  show  explicit  notice,  or  a  request  to 
the  creditor  to  take  legal  proceedings  to  collect  the 
debt,  or  enforce  the  liability  of  the  principal.^  But  an 
averment  in  his  answer  that  he  had  requested  the 
plaintiff  to  sue  the  maker  is  held  to  be  sufficient,  with- 
out the  further  allegation  that  the  request  was  in  writ- 
ing, although  the  statute  requires  it  to  be  in  writing ;  ^ 
it  is  sufficient  if  the  pleading  alleges  the  fact  of  notice, 
and  then  it  must  be  shown  by  the  evidence  that  the 
statute  has  been  complied  with.^o  And  where  the 
undertaking  of  a  surety  is  of  such  a  nature  that  pro- 
ceedings must  be  taken  against  his  principal  before 
the  obligation  of  the  surety  to  pay  arises,  the  law  im- 
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plies  a  condition  that  due  diligence  shall  be  used  in 
proceeding  against  the  principal ; »  and  in  an  action 
against  the  surety  upon  his  undertaking,  no  proof  of  a 
request  to  proceed  against  his  principal,  or  of  damage 
to  the  surety  from  refusal  or  neglect  to  comply  with 
the  request,  need  be  given  by  the  surety  to  establish  his 
defense.^^  A  surety  may  plead  as  a  defense  to  a  prom- 
issory note  that  usurious  interest  was  agreed  upon  by 
the  parties  at  the  time  of  the  execution  of  the  note ;  *' 
and  although  sucli  plea  be  defective  in  its  statement  of 
facts,  yet  if  testimony  is  introduced  without  objection, 
showing  the  existence  of  a  contract  for  illegal  interest, 
the  court,  after  verdict,  will  permit  the  answer  tty  be 
amended  to  conform  to  the  facts  proved.'^  And  the 
defenses  of  usury,  extension  of  time,  and  payment,  are 
not  inconsistent,  and  may  be  set  up  in  an  answer  of 
a  surety  on  a  promissory  note.^  An  extension  of  time 
to  one  of  the  sureties  to  a  contract,  does  not  discharge 
a  co-surety  from  the  entire  debt,  but  only  from  such 
part  thereof  as  the  former  would  be  bound  to  contrib- 
ute to  its  payment."  A  prima  facie  case  for  contribu- 
tion is  made  when  it  is  shown  that  one  of  two  joint 
debtors  had  paid  more  than  a  moiety  of  the  debt;^^ 
and  facts  which  rebut  the  presumed  equity  to  contrib- 
ute should  be  set  up  by  way  of  defense,  and  need  not 
be  negatived  in  a  complaint  for  contribution." 

1  Denlck  v.  Hubbard,  27  Hun,  847 ;  Church  v.  Malloy,  70  N.  T. 
63 ;  Willis  v.  Davis,  3  Mian.  28.  See  Mullendore  v.  WerU,  7a  Ind.  481 ; 
89  Am.  Bep.  155. 

2  Thayer  v.  King,  31  Hun,  437;  Feman  v.  Boubleday,  8  Lans.  216; 
Halstead  v.  Brown,  17  Ind.  202 ;  llidor  v.  Qoodloe,  1  Mou.  B.  824 ; 
Smith  V.  Hyde,  36  Vt.  306. 

8   Newell  v,  Salmons,  22  Barb.  647. 

4  Horton  v,  Buhling,  8  Nev.  498, 504. 

5  Huey  V.  Pinney,  5  Minn.  310.  And  see  Costello  o.  Wllhelm,  18 
Kan.  22U ;  Ready  v.  soramer,  37  Wis.  265. 

6  Baskln  V.  Qodbe,  1  Utah,  28. 

7  Kewcomb  v.  Hale,  90  N.  Y.  326 ;  Thayer  v.  King,  81  Hun,  437. 
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8  Thayer  v.  Klni?,  SI  Hun,  437 ;  Howe  Mficblne  Co.  v.  Harrington, 
83  N.  Y*  121 ;  Denlck  v.  Hubbard,  27  Hun,  347. 

9  Coats  v.  Swindle,  ^  Mo.  3L    But  see  contrch  Headlngton  v.  NcJT, 
7  Ohio,  ttrj. 

10  Coats  V.  Swindle,  55  Mo.  31, 33. 

11  Toles  V.  Adee,  91  N.  Y.  5«2 :  Ifi  N.  Y.  Week.  Dig.  537.  And  see 
17orthern  Ins.  Co.  v.  Wright,  76  N.  Y.  445. 

12  Toles  V.  Adee,  01 N.  Y.  662  ;  16  N.  Y.  We«lc  Dig.  657. 

13  Kelm  r.  Avery,  7  Neb.  54. 

14  Keira  v.  Avery,  7  Neb.  54. 

15  Shed  V.  Augustine,  14  Kan.  282. 

16  Ide  V,  Churchill,  14  Ohio  SL  372, 386 ;  Ellngensmlth  v.  KUngen- 
smith,  31  Pa.  St.  460. 

17  Gaster  v.  Waggoner,  26  Ohio  St.  430.  See  WeUs  v.  Miller,  66 
N.  Y.  2M :  Hltchboon  v.  Fletcher,  68  Me.  210  J  Ncwcomb  v.  Gibson, 
127  Mass.  39S ;  Van  Winkle  v.  Johnson,  11  Orcg.  469. 

18  Gaster  v.  Waggoner,  26  Ohio  St.  450. 

J  206.  Taxes — Taxation. — An  action  to  enforce  the 
collection  of  a  tax  wJU  not  Ho  against  a  tax-payer  with- 
out a  previous  demand,  or  the  iDublication  of  notice 
equivalent  thereto,  and  a  deman^l  of  the  tax  and  default 
of  payment  must  be  alleged.^  But  when  taxes  are  paid 
under  protest,  no  demand  is  necessary  before  suit  to 
recover  back  the  money  so  paid^  the  protest  itself  being 
8ufQ.cient  notice  that  the  tax-payer  regarded  the  tax  as 
illegal,  and  that  he  would  enforce  his  rights,  if  need  bo, 
by  an  appropriate  proceeding.*  To  justify  the  recovery 
back  of  the  money  paid,  where  payment  was  made  in 
satisfaction  of  an  assessment  which  is  void,  the  pay- 
ment muse  be  shown  to  have  been  involuntary,  that 
is,  compulsory  from  coercion  either  in  fact  or  by  law.' 
But  a  complaint  which  sets  out  the  facts  that  the  assess- 
ment was  void  and  had  been  so  declared,  and  that  the 
payment  of  it  was  made  under  a  threat  that  the  plaint- 
iff *s  property  would  be  sold  if  it  were  not  paid,  would 
seem  to  state  a  complete  right  of  action.*  A  complaint 
in  an  action  to  enjoin  the  collection  of  taxes,  which 
does  not  show  a  payment  or  unconditional  tender  of  so 
much  of  the  tax  as  is  conceded,  or  can  be  shown  to  be 
Books  Plead. — 34. 
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properly  duo,  does  not  present  any  equity  sufficient  to 
justify  either  preliminary  or  final  relief.*    A  cause  of 
action  for  the  recovery  of  taxes  alleged  to  have  been 
illegally  paid  under  protest,  and  one  for  an  injunction 
to  restrain  the  collection  of  taxes  assessed  for  a  differ- 
ent year,  do  not  fall  within  a  class  that  may  properly 
be  united  in  the  same  complaint,  the  one  being  a  legal 
and  the  other  an  equitable  cause  of  action,  and  not 
ILrisingout  of  the  same  transaction.^    A  complaint  in  an 
action  to  recover  delinquent  taxes,  which  enumerates 
the  property  in  words  identical  with  those  in  the  assess- 
ment book,  is  sufficient ;  ^  but  merely  stating  the  prop- 
erty assessed  as  personal  property,  is  insufficient  under 
a  statute  which  requires  that  the  officer  designated  to 
bring  the  action  should  state  in  the  complaint  '^the 
kind  and  quantity  of  the  property  assessed/'  *    Where, 
in  order  to  show  a  liability  on  the  part  of  a  county  to  a 
purchaser  of  land  at  a  tax:  sale,  a  statute  requires  it  to 
appear  that  tlie  sale  has  failed  through  some  *'  mistake, 
or  wrongful  act  of  the  county  treasurer  or.  other  officer  ". 
of  the  revenue,  the  complaint,  to  state  a  cause  of  action, 
must  set  out  the  particular  act  done  or  omitted,  and 
the  officer  doing  or  omitting  it.^    A  complaint  to  enforce 
a  ditch  assessment  made  under  the  Indiana  statute,  is 
not  good  as  a  complaint  in  assumpsit,  which  neither 
avers  that  the  defendant  requested  the  work  done,  nor 
that  he  promised  to  pay  for  it.^^'    In  an  action  under 
the  Wisconsin  statute  to  foreclose  a  tax  certificate,  the 
complaint  need  not  set  out  the  proceedings  antecedent 
to  the  certificate,  nor  allege  that  no  proceedings  at  law 
for  the  same  purpose  have  been  taken.'^    Under  the 
New  York  statute,  giving  an  action  to  tax-payers  against 
certain  officers  to  prevent  waste  or  injury,  a  complaint 
which  alleges  that  the  plaintiff's  were,  as  residents  and 
tax-payers  of  a  town,  liable  to  assessment  and  taxation 
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therein,  and  were  residents  and  tax-payers  and  owners 
of  property  liable  to  assessment  and  taxation  therein  at 
the  time  of  the  occurrences  mentioned  in  the  com- 
plaint, is  sufflcient.^^  A  complaint  in  an  action  to 
remove  an  assessment  as  a  cloud  on  title  is  sufficient  if 
one  ground  for  the  relief  T»good,  although  another  be 
bad.^3  A  complaint  m  such  action,  charging  a  failure 
of  the  commissioners  to  act  on  the  award  made,  a 
fraudulent  and  unlawful  suppression  of  their  report, 
that  they  fraudulently  procured  the  appointment  of 
other  commissioners  of  av^ards,  and  that  the  record 
falsely  and  fraudulently  shows  otherwise,  states  a  good 
cause  of  action.^^  A  complaint  in  a  tax  suit  which  fails 
to  show  that  the  property  was  assessed  to  any  particu- 
lar party  whose  duty  it  was  to  pay  the  taxes,  or  that  it 
was  made  to  unknown  owners,  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.^  So  of  a  com- 
plaint in  an  action  by  a  judgment  creditor  against  a  tax 
collector  for  taldng  property  held  by  the  sheriff  under 
his  exfeieution,  which  fails  to  allege  the  insolvency  of 
the  judgment  debtor."  But  a  complaint  in  an  action 
against  a  city  for  the  recovery  back  of  taxes  illegally 
assessed  and  collected,  is  not  open  to  demurrer  on  the 
ground  that  the  tax  was  for  city,  county,  and  State 
purposes,  if  there  was  an  allegation  that  the  defendant 
held  the  whole  amount  illegally  collected."  Where  a 
statute  provides  that  taxes  which  have  been  remitted 
by  the  boiard  of  supervisors  shaU  be  exempt  from  its 
provisions,  it  need  not  be  averred  in  the  complaint  that 
the  taxes  sued  for  have  not  been  remitted,  but  that  fact, 
if  it  exist,  should  be  pleaded  in  bar  of  the  action.^^ 

1  St  Anthony  etc,  Co.  v.  Greely,  11  Minn.  325;  Thompson  v. 
Gardner,  10  Johns.  401.  It  is  within  the  power  of  the  legislature  to 
define  by  law  the  grounds  upon  which  a  party  sued  for  his  taxes 
may  set  up  a  defense :  People  v.  Wilkerson,  I  Idaho,  619. 

2  Board  of  Commissioners  v.  Cutter,  3  Colo.  349 ;  Look  v.  luhsb- 
itants  of  Industry,  51  Me.  875. 
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8  Peyser  v.  Mayor  etc  70  N.  Y.  502  ;  Marsh  v.  City  of  Brooklyn, 
89  N.  Y.  280 ;  Stuart  v.  Palmer,  74  N.  Y.  183  ;  Georgetown  College  v. 
District  of  Columbia,  4  McAr.  43 ;  Babcock  v.  Foiid  du  LaCtSS  Wis.  230. 

4  Beuccher  v.  Village  of  Port  Chester,  31  Hun,  550, 557. 

5  Huntington  v.  Palmer,  7  Sawy.  855.  And  see  National  Bank  t>. 
Kimball,  102  U.  a  733 :  Wilson  tr.  Longendyke,  Sup.  Ct.  Kan.  4  Paclf. 
L.  Bep.  d61j  32  Kan.  267 ;  Frazer  v.  Selberu,  16  Ohio  St.  614 ;  City  of 
Ottawa  V.  Barney,  10  Kan.  270.    . 

6  Turnerv.  Althaus,  6Neb.  54, 66. 

7  San  Francisco  v.Fl6od, 64  Cal.  501    And  see  People  v.  McCreery, 
.84  CaL  434;  People  v.  Sneath,  28  Cal.612;  Falkner  v.  Hunt,  16  OaL 

137 ;  State  «.  Mining  Co.  1  Nev.  523.  The  rule  as  to  the  degree  of  cer- 
tainty required  in  describing  personalty  in  assessments  for  taxation 
is,  that  the  description  shall  be  such  that-tax-payers  may  kitdw'for 
what  they  are  to  be  taxed :  People  v.  Home  Ins.  Co.  29  CaU  549  ; 
Monroe  v.  Town  of  New  Canaan,  43  Conn.  812. 

8  People  V.  Holladay,  25  Cal.  800. 

9  Kaeiser  v.  Nuckolls  County,  14  Neb.  277. 

10  Boatman  v.  Macy,  82  Ind.  490 ;  Bogart  v.  Castor,  87  Ind.  244.  See 
Albertson  v.  State,  95  Ind.  370. 

11  Durbinv.  Platto,47Wls.4»4. 

12  Ayers  v,  Lawrence,  59  N.  Y.  192.  See  N.  Y.  Code  Civ.  Proc 
{  1925  ;  Hull  V.  Ely,  2  Abb.  N.  C.  440  ;  Lutes  v.  Briggs,  64  N.  Y.  404  ; 
Hills  V.  PeeksklU  Bav.  Bank,  26  Hun,  161 ;  People  v.  New  York  etc 
Co.  84  N.  Y.  585 ;  Bird  v.  Mayor  etc  83  Hun,  396. 

13  Boyle  V.  City  of  Brooklyn,  71  N.  Y.  1. 

14  Bederer  v.  Voorhies,  81 N.  Y.  163. 

15  People  v.  DeCarrillo,  35  CaL  87.  An  averment  that  a  tax  was 
"  duly  levied  "  is  equivalent  to  pleading  the  substance  of  the  ordinance 
under  which  it  was  levied, ana  is  sufficient  to  authorize  the  reception 
of  the  ordinance  in  evidence :  City  of  Kansas  v.  Johnson,  78  Mo.  661. 

16  Scott  V,  Morgan,  10  N.  Y.  Week.  Dig.  531. 

17  Union  Nat,  Bank  v.  Mayor  etc  51 N.  Y.  638. 

18  People  t>.  Todd,  23  CaL  181. 

§  207.  Tretpasfl — Complaiiic. — In  an  action  for  tres- 
pass to  land,  the  complaint  must  aver  that  the  plaintiff 
was  in  possession  at  the  time  of  the  trespass,  or  was 
put  in  possession  afterwards.^  But  possession  in  the 
plaintiff  would  sufficiently  appear  from  an  allegation 
of  title  in  hiih.^  And  a  complaint  which  states  that  the 
defendant  committed  certain  injuries  to  and  upon  the 
real  estate  of  the  plaintiff,  is  not  insufficient  because  it 
does  not  state  that  the  plaintiff  was  in  the  possession  of 
such  real  estate  ;^  but  in  such  case,  he  can  recover  for 
injuries  to  the  land  only ;  *  if,  however,  he  states  that 
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he  is  the  owner  and  is  also  in  possession  of  tho  property, 
he  may  recover  for  injuries  to  both  the  land  and  to  his 
possession.^  It  is  not  necessary  to  describe  the  lands 
entered  upon  by  metes  and  bounds ;  ^  and  since  actual 
force  is  not  necessary  to  constitute  a  trespass  upon 
land,  it  need  not  be  alleged  that  the  injury  was  forcible.' 
A  complaint  in  trespass  for  cutting  down  and  carrying 
away  the  plaintiff  *s  trees  is  good,  without  an  averment 
that  the  land  where  the  trees  were  growing  belonged  to 
the  plaintiff.^  In  a  complaint  against  a  railroad  com- 
pany for  trespass  in  laying  its  tracks  in  a  public  street, 
between  the  centre  thereof  and  the  plaintiff's  lots,  it  is 
sutiicient  for  the  plaintiff  to  allege  his  ownership  of  the 
lots,  and  the  commission  of  the  trespass  thereon ; '  the 
plaintiff's  ownership  in  the  street  will  be  implied  {rora 
the  averment  of  his  ownership  of  the  adjacent  lots.^<> 
And  a  complaint  alleging  that  the  plaintiff's  intestate 
was  the  owner  of  certain  premises  subject  to  the  ease- 
ment of  a  highway  in  a  portion  thereof,  and  that  the 
defendant  wrongfully  entered  on  the  portion  used  as  a 
highway,  and  conjpaitted  acts  of  trespass  by  running 
daily  therein  steam  engines  and  cars,  to  the  injury  of 
said  premises  and  the  plaintiff's  business  in  the  ad- 
jacent building,  states  a  good  cause  of  action  for  a  tres- 
pass.^^  In  trespass  to  land,  a  superfluous  reference  in 
the  complaint  to  the  statute  giving  treble  damages, 
does  not  prejudice  the  plaintiff's  right  of  action.*^  ^^d 
the  introduction  in  a  complaint  of  an  averment  of  a 
forcible  entry  upon  the  plaintiff's  premises,  in  the 
same  statement  with  an  allegation  of  an  unlawful  carry- 
ing away  of  his  property,  does  not  prevent  a  recovery 
for  the  latter,  although  there  be  no  evidence  offered  of 
such  forcible  entry.**  Trespass  de  bonis  asportatis  could 
always  as  a  separate  cause  of  action  be  joined  with 
trespass  quare  daiistfm  fregiJt^^  and  are  Joiuable  under 
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the  Code  system  of  pleading.^^  Bat  a  count  in  a  com- 
plaint alleging  a  trespass  quare  clav^aumfregitj  is  incon- 
sistent with  one  alleging  that  the  defendant  was  a 
tenant  for  years  of  the  close,  and  committed  waste 
thereon.^^  A  complaint  containing  apt  allegations  of  an 
unlawf ulj  and  forcible  breaking  and  entry  upon  land, 
and  the  taking  down  of  a  fence  enclosing  the  same,  be- 
longing to  the  plaintiff:',  and  that  by  reason  thereof  one 
of  the  plaintiff's  cows  strayed  from  the  land  and  was 
killed,  states  merely  a  cause  of  action  for  a  trespass  to 
realty,  and  the  allegations  respecting  the  death  of  the 
cow  do  not  constitute  a  separate  cause  of  action,  but  go 
only  to  the  question  of  damages.^^  A  complaint  which 
fails  to  state  suf&cient  facts  to  show  wherein  the  refusal 
of  the  defendant  to  remove  his  house  from  the  ground 
in  controversy  was  wrongful  or  unlawful,  or  that  the 
damages  claimed  were  the  direct  result  of  a  wrongful 
or  unlawful  dispossession,  occupation,  trespass,  or  de- 
tention, fails  to  state  a  cause  of  action,  and  is  bad  on 
demurrer.18 

1  Mack  V.  Staab,  N.  Y.  Com.  PL  Abb.,  An.  Dig.  (1884)  270  ; 
Coweiiboven  v.  City  of  Brooklyn,  38  Barb.  9.  And  see  Wood  v.  Lafay- 
ette. 63  N.  Y.  ISl ;  Nostrand  v.  Durland,  21  Barb.  478  ;  McMenaniy  v. 
Cohick,  1  Mo.  App.  52J ;  Fuhrer  v.  Langford,  11  Mo.  App.  286 ;  Utteu- 
dortter  v.  Saegers,  60  Cal.  496.  One  who  Is  neither  the  owner  of  nor 
in  possession  of  laud  cannot  maintain  trespass  or  case  for  an  injury 
to  the  land  :  Williams  v.  Shade,  13  111.  App.  337. 

2  Cowenhoven  v.  City  of  Brooklyn,  38  Barb.  9.  And  see  Daley  ». 
City  of  8t.  Paul,  7  Miun.  3y0.  A  complaint  in  trespass  merely 
averring  that  the  plaintiff  was  "  entitled  to  the  exclusive  possession '' 
of  the  premises,  Ls  an  assumption  of  law,  and  is  bad :  Garner  v.  Mc- 
Cullough,  48  Mo.  318 ;  Smith  v.  Dean,  19  Mo.  63;  Sheridan  r.  Jackson, 
72  N.  Y.  170. 

3  Fitzpatrick  v,  Gebhart,  7  Kan.  35.  And  see  Gilmore  v,  Roberta, 
18  S.  C.  551. 

4  Fitzpatrick  v.  Gebhart,  7  Kan.  88. 

5  Fitzpatrick  v.  Gebhart,  7  Kan.  85.    And  see  Vance  v.  Beatty,  4 

Rich.  104  ;  Palmer  v.  Tuttle,  39  N.  H.  486. 

6  Whitaker  v.  Forbes,  68  N.  C.  228.  And  see  Shipler  v.  Isenhower, 
27  Ind.  36. 

7  Febes  v.  Tiernan,  1  Mont.  179 ;  Darst  v.  Bush,  14  CaL  81. 

8  Gronour  v.  Daniels,  7  Blacki.  108.  And  see  Atlantic  etc.  R.  R. 
Ca  V,  Freeman,  61  Mo.  80. 
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9   Spencer  v.  St.  Paul  etc.  B.  B.  Co.  21  IVtlnn.  962.    And  see 
Huflsuer  v.  Railroad  Co.  96  N.  Y.  18. 

10  Spencer  v.  St.  Panl  etc.  R.  B.  Ca  21  Hlnn.  962.  And  see 
Hussuer  v.  Railroad  Co.  U6  N.  Y.  18. 

11  Hussner  v.  Brooklyn  CItv  R.  R.  Co.  18  N.  Y.  Week.  Dte.  217 ! 
S.  C.  aflF'd,  1»  N.  Y.  Week.  J>ig,  111 ;  96  N.  Y.  18.  And  see  Mott  v, 
Mott,  68  N.  Y.  263. 

12  Starkweather  v.  QuUrley,  7  Hun,  26. 

13  Col  ton  V.  Jones,  7  Robt  164.  And  see  White  v.  Bircher,  6  Ma 
App.SOow 

14  See  Floyd  v.  Floyd,  4  Rich.  23 ;  Helmer  v.  Wilcox,  1  Ind.  29 ; 
McClees  v.  Slkes,  1  Jones  (N.  C.)  310 ;  Lovett  v.  Pell,  22  Wend.  360. 

15  Colton  V.  Jones,  7  Robt.  164.  Compare  Frost  v.  Duncan,  19  Barb. 
MQ. 

16  Evangelical  Lutheran  Church  v.  Finger,  11 N.  Y.  Week.  Dig.  460. 

17  Sayles  V.  BemLs,  57  Wis.  316. 

18  Brandenburg  v.  Miles,  7  Colo.  5S7. 

g  208.  Tretpast — Auwer. — It  is  held  that  a  defend- 
ant cannot,  under  a  general  denial  in  his  answer,  excuse 
a  trespass  by  proving  the  right  of  possession  or  title  in 
some  third  person,  but  that  such  defense  must  be 
specially  pleaded.^  But  an  allegation  in  the  answer 
that  the  property  taken  was  owned  by  a  third  person, 
and  that  all  the  alleged  trespass  was  made  under  the 
direction  and  as  the  agents  of  said  person,  is  sufficient 
to  authorize  proof  of  such  ownership  and  agency.^  So 
it  was  held  in  an  action  trespass  quare  claiisum  fregily 
that  the  defendant  may  prove,  under  a  general  denial, 
that  a  tenant  of  the  plaintiff  was  in  the  actual  possession.^ 
In  such  action,  where  the  complaint  avers  matters  of 
aggravation  after  the  entry,  an  answer  justifying  the 
aggravating  matter,  but  admitting  the  plaintiff's  title 
and  possession,  does  not  state  facts  sufficient  to  consti- 
tute a  defense.^  Where  the  complaint  alleged  the  plaint- 
iff's  ownership  of  the  locus  in  quo,  and  the  defendant 
in  his  answer  Justified  the  entry  upon  the  ground  that 
he  had  an  open  right  of  way  over  the  premises,  this 
was  held  to  be  an  admission  of  the  plaintiff's  title  and 
possession,  and  his  unsuccessful  attempt  to  prove  either 


{  909  FLBADINO  Ur  PABTICULAB  CASES.  404 

title  or  possession  did  not  deprive  him  of  the  benefit 
of  the  admission.^  It  is  not  a  sufficient  traverse  of  the 
allegation  of  possession  by  the  plaintiff,  for  the  defend- 
ant to  aver  in  his  answer,  th^it  to  the  best  of  his  informa- 
tion and  belief  he  did  not  commit  the  grievance  upon 
any  land  in  the  lawful  possession  of  the  plaintlffl* 
Where  the  complaint  alleges  the  plaintiff's  ownership 
and  possession  of  the  land,  and  the  answer  does  not 
deny  the  possession,  but  sets  up  title  in  the  defendant, 
the  latter  has  the  affirmative  to  defeat  the  former's 
title.'  A  right  of  way,  either  public  or  private,  is  an  in- 
terest in  land,^  and  one  who  relies  upon  such  a  right  as  a 
defense  to  an  action  of  trespass  commenced  in  a  Justice's 
Court  must  plead  the  same  specially,  and  tender  the 
bond  required  by  statute.*  And  in  an  action  for  trespass 
to  land,  if  the  defendant  relies  upon  a  license,  it  must 
be  specially  pleaded,  and  cannot  be  given  in  evidence 
under  the  general  issue ;  ^^  but  if  the  facts  constituting 
the  license  are  averred,  it  is  enough.^^  An  answer  justi- 
fying merely  because  the  defendant  has  an  easement  on 
the  land,  without  setting  forth  how  the  enjoyment  of 
the  easement  was  impeded,  contains  no  defense.^'  An 
answer  justifying  a  trespass  on  the  ground  of  official 
duty  should  aver  that  the  defendant  is  an  officer,  and 
what  his  official  duty  is,  and  In  C€ise  there  are  other 
defendants,  and  the  answer  is  intended  to  apply  to  them, 
it  should  state  that  they  entered  in  aid  of  the  officer." 
And  it  may  be  stated  as  a  general  rule,  that  matter  in 
justification  of  a  trespass  must  be  specially  pleaded.'* 

1  Patterson  v.  Clark,  20  Iowa,  429;  Althause  v.  Bice,  4  Smith, 
E.  D.  ^8 ;  Squires  v.  Beward,  16  How.  Pr.  478.  And  see  Oerber  v. 
Monle,  66  Barb.  652 ;  O'Bellly  v.  Davles,4  Sand.  722 ;  Demlck  v.  Chap- 
man, 11  Johns.  132 ;  Marsden  v.  Cornell,  62  N.  Y.  222 ;  Bichardaon  v. 
City  of  Boston,  19  How.  263,    Conj^pare  {  73,  ante, 

2  Adams  v.  Bobeson,  19  N.  Y.  Week.  Dig.  468. 
8    Uttendorffer  v.  Saegers,  50  CaL  496. 

4   Pico  V.  Colimas,  82  Cal.  578. 
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6    Potter  V.  Smith,  70  N.Y.  298. 

6  Mccormick  V.  Bailey,  10  CaL  230. 

7  Wheeler  v,  Splnola,  M  N.  Y,  877. 

8  State  V.  Huck,  29  Wla  202 ;  Ashbou^h  v.  Watter,  24  Wis.  406 : 
striker  v.  Mott,  6  Wend.  46&. 

9  Lowitai  V.  Leverentx,  57  Wla.  fiOO.  See  I>oiiglas  v.  Valentine,  7 
Johns.  273. 

10  Lockhart  v.  Geir,  54  Wis.  133 ;  Beatty  v.  Swarthout,  32  Barb.  293* 
And  see  2    ,  ante, 

11  Lockhart  v.  Oeir,  M  Wis.  133. 

12  Pico  V.  Ciolimas,  82  CaL  678. 

13  Pico  V.  Colimas„32. CaL  57a. 

14  Demlck  v.  Chapman,  11  Johns.  132 ;  Knox  v,  Marshall,  19  Cal. 
617 ;  KoComb  v,  Beea,  28  Cal.  281 ;  McDonald  v.  Prescott,  2  Nev.  109. 

2  209.  Ttvfts.  —  A  oomplaint  which  does  not  set  forth 
a  case  of  trust,  nor  seek  relief  on  that  account,  does  not 
present  a  case  for  equity  Jurisdiction  on  the  ground  of 
trust.^  If  the  complaint  in  an  action  seeks  a  recovery 
by  virtue  of  the  existence  of  a  trust,  it  should  be  sub- 
stantially charged  with  reasonable  certainty.^  So  in  an 
action  to  have  a  trust  declared,  all  the  facts  from  which 
the  trust  is  claimed  to  result  should  be  set  out.^  But  a 
com.plaint  is  not  defective  for  omitting  to  state  the  con- 
clusion from  the  facts  alleged.^  One  seeking  to  enforce 
a  resulting  trust  must  show  by  appropriate  averments 
that  it  belongs  under  some  one  of  tHe  classes  mentioned 
in  the  statute.'^  If  it  is  sought  to  enforce  the  execution 
of  a  trust  in  the  name  of  a  mere  volunteer,  aiid  for  his 
benefit,  a  declaration  of  trust  in  his  favor  must  be  al- 
leged.^ The  court  having  authority  to  appoint  a  trustee 
of  real  estate  in  place  of  a  deceased  trustee,  an  allega- 
tion that  he  was  duly  appointed  by  an  order  of  the 
court  is  sufficient.^  One  count  in  a  complaint,  alleging 
that  certain  shares  of  stock  owned  by  the  plaintiff  were 
purchased  at  judicial  sale  by  the  defendant,  under  a 
parol  agreement  that  the  defendant  should  hold  the 
shares  in  tru8t>,  and  reconvey  them  upon  payment  of  a 
debt  due  from  the  plaintiff,  may  be  properly  joined 
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with  another,  alleging  want  of  Jurisdiction  in  the  court 
making  such  sale,  but  that  the  defendant  under  color 
thereof  procured  the  transfer  of  the  shares  on  the  books  of 
the  company,  and  received  dividends  thereon  in  trust  for 
the  plaintiff.^  This  is  in  accordance  with  the  principle 
that  "  where  the  title  to  the  relief  will  be  precisely  the 
same  in  each  case,  the  plaintiff  may  aver  facts  of  a  differ- 
ent nature,  which  will  equally  support  his  application.'' ' 

1  Claussen  v.  Lafrenz,  4  Greene,  221 

2  Brace  v.  Beid,  3  Greene,  422. 

3  Hlckey  t'.  Youngr,  1  Marsh.  J.  J.  1 ;  Oonrrolsler v.  Bouvler,  3  Neb. 
55;  Bowell  v.  Freese,  23  Me.  1S2.  And  see  White  v.  Weld(m,4Nev. 
280 ;  8hepard  v.  Pratt.  32  Iowa,  2901  A  bill  to  establish  a  trust  in 
property  supposed  to  have  been  purchased  with  trust  funds,  must 
allege  that  fiict :  Danforth  v,  Herbert.  33  Ala.  497. 

4  Case  v.  Carroll,  35  N.  Y.  385.  In  a  suit  to  enforce  a  trust  on 
which  a  coTiveya'.ice  absolute  on  its  face  was  made,  the  complaint 
need  not  allege  that  the  terms  of  the  trust  were  omitted  from  the 
deed  by  fraud  or  mistake,  the  suit  not  being  to  reform,  the  deed: 

Link  V.  Luik,  90  N.  C.  235. 

5  Graves  v.  Graves,  3  Met.  (Ky.)  167.  See  Kennedy  v.  Taylor,  20 
Kan.  558.  A  cestui  que  trust  who  seeks  to  establish  a  stale  trust, 
should  set  forth  specfflcally  what  were  the  impediments  to  an  earlier 
prosecution  of  his  claim,  how  became  to  be  so  long  ignorant  of  his 
rights,  the  means  used  by  the  respondent  to  fraudulently  conceal 
the  facts  from  him,  and  when  he  first  had  knowledge  of  his  rights: 
3adger  v.  Badger,  2  Wall.  87. 

6  Crompton  v.  Vasser,  19  Ala.  259. 

7  Hoffr.  Pentz,  2  N.  Y.  Week.  I>ig.  489. 

8  Williams  V.  Lowe,  4  Neb.  382. 

9  Story  Eq.  Plead.  {  254.  And  see  Lloyd  v.'Brewster,  4  Paige.  537 ; 
Colton  V.  Boss.  2  Paige,  396;  Williams  v,  Lowe,  4  Neb.  382 ;  Cadwal> 
lader  v.  Granville  etc.  Soc  11  Ohio,  298.  A  petition  alleging  that  the 
defendant  had  possession  of  property  left  in  trust  for  the  use  and 
benefit  of  the  petitioners,  but  that  he  refuses  to  deliver  or  pay  over 
such  property  or  the  profits  thereof,  discloses  a  good  cause  of  action, 
for  wnich  equity  will  grant  relief  under  a  general  prayer,  although 
the  specific  relief  prayed  for  might  not  be  granted:  Dial  v.  Dial,  21 
Tex.  529. 

i  210.  Vendor  and  pnrcliaser.  — There  can  be  no  avail- 
able fraud  without  an  injury ;  ^  hence  a  complaint  in 
an  action  for  damages  for  fraud  practiced  upon  the 
plaintiff  by  the  defendant  in  an  exchange  of  lands,  is 
insufficient  in  the  absence  of  an  allegation  that  any 
such  exchange  had  ever  been  made,  or  that  any  loss 


407  piiEADixa  i:f  particulab  cases.  §  310 

othex-wise  had  been  sustained  by  the  plaintiff  on  ac- 
ooun:^  of  the  fraud  alleged.^  So  a  party  wiio  seeks  to 
set  aside  an  agreement  by  reason  of  fraud  in  its  incep- 
tion, must  proceed  promptly  upon  tlie  discovery  of  the 
fraud ;  ^  and  a  complaint  is  not  suf&cient  for  a  rescission 
of  a  contract  for  the  sale  of  land,  upon  the  ground  of 
fraud,  whicli  does  not  show  that  the  offer  to  rescind 
was  made  in  proper  time*  A  complaint  by  a  i^ur- 
chaser  of  lands  against  tl\e  vendor  alleging  fraud,  in 
that  the  defendant,  for  the  purpose  of  deceiving,  pro- 
cured a  guide  to  exhibit  to  the  plaintitfs  other  lands  of 
greai^r  value  than  the  lands  sought  to  be  inspected,  is 
not  sustained  by  proof  that  the  parties  were  equally 
misled  by  the  guido  without  the  knowledge  or  wish  of 
the  defendant,  who  merely  paid  the  guide  for  liis  ser- 
vices.s  A  complaint  by  the  purchaser  ap^ainst  the 
vendor,  alleging  that  the  latter  had  rescinded  the  con- 
tract of  purchase,  and  ousted  the  former  from,  and 
taken  possession  of  tlio  land,  and  demanding  the  re- 
covery of  the  purchase  money  previously  paid  on  the 
contract,  is  held  suiELcient  on  demurrer,  without  aver- 
ring the  manner  and  particulars  of  either  the  rescission 
or  ooister,  these  being  matters  of  evidence.*'  When  an 
action  is  brought  to  rescind  a  contract  or  set  aside  a 
conveyance  of  real  property,  the  complaint  is  demur- 
rable, unless  it  contains  an  offer  to  repay  any  consider- 
ation alleged  to  have  been  received  by  the  ijiaintiffj 
But  if  the  complaint  is  silent  as  to  the  receipt  of  consid- 
eration it  is  not  demurrable,  but  is  vulnerable  only  to  a 
motion  for  a  more  specific  statement,  or  the  defendant 
may,  as  a  defense  in  his  answer,  set  up  the  payment  on 
his  part,  and  the  failure  of  the  plaintiff  to  plead  an  offer 
to  repay  the  same ;  ^  if  he  fails  to  adopt  either  of  these 
methods  to  raise  the  defense,  he  will  be  deemed  to  have 
waived  it.*    In  an.  action  for  the  purchase  monqy  of 
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land  on  an  agreement  of  sale,  it  is  held  that  the  vendor 
must  aver  and  prove  a  tender  of  a  deed  and  demand 
of  the  price ;  ^®  and  in  such  case  it  is  not'  neeessary 
to  the  defense  to   aver   and    prove  a  tender  of   the 
purchase   money,  and  demand  of   a   conveyance,   it 
being  suQcient  to  plead  that  no  deed  was  tendered." 
If    payment  of   the    purchase   money  is    resisted  by 
the  vendee  on  account  of  defects  of  title  in  the  vendor, 
he  must,   by  allegation  and   proof,   make    and   sus- 
tain   specific  charges,  showing  where  the  deficiency 
is,  who  claims  title  to  the  land,  and  tliat  the  claim  is 
good.i-    It  is  not  sufficient  to  allege  generally  that  the 
vendor  had  no  title,  or  that  the  fee  simple  is  in  another." 
An  answer  in  a  suit  for  the  purchase  money  of  land, 
that  a  lien  for  taxes  encumbered  the  land  at  the  time  of 
the  conveyance,  which  the  defendant  had  been  obliged 
to  pay,  is  bad  for  a  failure  to  allege  a  covenant  in  the 
deed  against  encumbrances.^*    A  plea  of  failure  of  con- 
sideration in  an  action  for  the  price  of  land  must  al- 
lege not  only  misrepresentations,  but  that  the  party 
relied  on  and  was  deceived  by  them; "  and  it  must 
state  facts  which  will  show  the  vendors  to  be  in  default 
in  not  making  title.'*    In  a  suit  to  enforce  a  vendor's 
lien  upon  land,  the  legal  title  to  which  the  vendor  re- 
tained in  himself,  the  vendee  pleaded  the  Statute  of 
Limitations,  and  also  that  he  had  made  full  payment 
and  demanded  a  deed,  but  the  vendor  had  refused  to 
deliver  one,  and  prayed  for  general  relief  |  and  it  was 
held   that   this  latter  plea  and  prayer  constituted  a 
waiver  of  the  plea  of  limitation."    A  complaint  setting 
forth  the  due  execution,  acknowledgment,  delivery, 
and  recording  of  a  bond  conditioned  for  the  convey- 
ance of  real  estate,  the  default  of  the  obligee  in  making 
payment,  the  performance  by  the  obligor  of  all  that 
was  required  of  him|  his  tender  of  the  deed  in  court, 
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and  request  that  the  obligee  be  required  to  pay  the  bal- 
ance due,  and  accept  the  deed  at  or  before  a  time  cer- 
tain to  be  fixed  by  the  court,  or  in  default  thereof,  that 
tlie  bond  be  delivered  up  to  be  cancelled,  and  the 
obligee  thereafter  be  barred  of  all  right,  etc.,  in  the 
premises,  states  a  good  cause  of  action.*®  And  an  an- 
firwer  admitting  tlie  default,  and  stating  that  the  prop- 
erty at  the  time  of  the  purchase  was  worth  the  agreed 
price,  but  had  since  greatly  depreciated  in  value,  that 
the  obligee  desired  to  redeem  the  property,  that  by 
reason  of  its  depreciation  and  the  stringency  of  money 
lie  could  not  do  so  within  a  short  time,  that  if  an  early 
day  was  lixed  for  the  foreclosure  it  would  be  impossible 
for  him  to  redeem,  etc.,  constitutes  no  defense  to  the 
action.^* 

1  Blsh  V.  Van  Cannon,  W  Ind.  283,  286 ;  Linn  v.  Green,  CIr.  Ct 
Colo.  3  Colo.  Law  Rep.  650. 

2  Bish  V.  Van  Cannon,  04  lud.  263. 

3  Watson  etc.  Co.  v.  Caateel,  88  Ind.  476 ;  Krnta  v.  Craig,  P3  Ind. 
561 ;  Mpou  V.  Baum,  £8  Ind.  194  ;  Barton  v.  Simmons,  14  Ind.  49. 

4  Hunt  t>.  Blanton,  89  Ind.  88. 

5  Hunt  V.  Blanton,  89  Ind.  38. 

6  G Wynne  v.  Ramsey,  02  Ind.  414.    And  see  Smith  v.  Felton,  85 
Ind.  223. 

7  Seymour  v.  Shea,  62  Iowa,  708.    And  see  Coghill  v.  Boring,  15 


Cal.  213 ;  {  194,  wite.  When  a  contract  hus  been  induced  by  fraud,  it  is 
not  necessiiry  that  the  complaint  in  an  action  to  rescind  should  con- 
tain an  ofifer  to  restore  what  has  been  received  under  the  contract: 
Hay  r.  Hay,  13  Hun,  815 ;  American  Wine  Co.  v.  Brasher,  Cir.  Ct.  Colo. 


8  Colo.  Law  Rep.  60.  It  Is  only  when  relief  against  an  illegal  contract 
is  sought,  and  a  statute  requires  that  an  offer  to  do  ea  uity  must  be 
made,  that  such  an  offer  is  necessary :  Hay  v.  Hay,  13  Hun,  315.    The 


is  sought,  and  a  statute  requires  that  an  offer  to  do  ea  uity  must  be 
made,  that  such  an  offer  is  necessary :  Hay  v.  Hay,  13  Hun,  315.  The 
fact  that  the  defendant  alleges  fraud  on  the  part  of  the  plaintiff  or 


his  assignor,  in  Inducing  the  making  of  the  contract  sued  on,  and 
fails  to  prove  it  at  the  trial,  does  not.prevent  him  from  prevailing,  if, 
disregarding  the  evidence  adduced  to  show  fraud,  enough  remains 
to  show  that  the  plaintiff  was  not  entitled  to  performance:  Smyth 
«.  bturges,  13  Abb.  N.  C.  75. 

8  Seymour  v.  Shea,  62  Iowa,  708. 

9  Seymour  v.  Shea,  62  Iowa,  706. 

10  Smith  V.  Henry,  7  Arlc.  207.  It  is  a  sufficient  averment  of  an 
offer  to  perform,  if  the  plaintiff  alleges  that  he  attended  at  the  time 
and  place  appointed,  and  offered  to  execute  a  conveyance  accord- 
ing to  his  agreement,  and  that  the  defendant  did  not  attend,  and  that 
he  refused  to  accept  the  same  and  perform  the  agreement  on  his 
part :  Miller  v.  Drake,  1  Caiues,  45w  , 

Boons  PiiIcai).— 86. 
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11  Smith  v.  Henry,  7  Ark.  207.  And  see  Price  v,  Sanders,  S9  Ark. 
800.  But  tt  vendor  holding  a  merely  equitable  title  to  land  may 
maintain  an  action  for  the  recovery  of  the  purchase  price  without 
making  tender  of  a  deed :  Nau  i;.  Jackman,  58  Iowa,  359.-  There 
can  be  no  recovery  by  an  executor  of  the  price  of  laud  whicb 
the  testator  agreed  to  convey,  unless  he  avers  title  in  himself, 
the  heirs,  or  devisees,  as  the  case  may  be :  Phillips  v.  Breck,  79  Ky. 
465. 

12  Walker  v.  Towns,  23  Ark.  147 ;  Bolton  v.  Branch,  22  Ark.  435. 

13  Walker  v.  Towns,  23  Ark.  147 ;  Copelaud  v.  Loan,  10  Mo.  268. 
And  see  Webster  v.  Laws,  80  N.  C.  224. 

14  Jenkinsbn  v.  IJwlngj  17  Ind.  505. 

15  Luckie  v.  McOlasson,  22^Tex.  282. 
10   Luckie  V.  McGlaason,  22  Tex.  282. 

17  Adair  v.  Adair,'78  Mo.  630.  A  vendor  is  not  entitled  to  a  Judg- 
ment for  the  foreclosure  of  an  alleged  lien  on  land  when  it  is  not 
alleged  in  his  petition  what  were  the  terms  of  the  contract  of  sale 
between  the  parties,  nor  that  he  is  able  to  convey  according  to  the 
terms  of  the  contract,  nor  that  he  has  the  legal  title  to  the  land : 
Williams  v.  Abrahams,  8  Bush.  186;  Calvin  v.  Duncan,  12  Bush,  lOL 
A  vendor's  lien  may  be  established  without  averment  of  proof  of  the 
vendee's  insolvency,  but  the  decree  can  only  be  for  the  sale  of  the 
land  after  exhausting  other  property  of  the  vendee:  Citizens*  State 
Bank  v,  Adams,  91  lud.  280.  Compare  McCauley  v.  Holtz,  62  Ind. 
205. 

18  Dahl  V.  Press,  6  Minn.  89 ;  Yoss  v.  Freudenrlch,  6  Minn.  85. 

19  Yoss  V.  Preudeurich,  6  Minn.  05. 

J  211.  Waste. — In  an  action  for  waste  against  a  ten- 
ant for  life  or  years,  the  plaintiff  must  allege  a  seisin  in 
fee  in  himself,  as  well  as  a  demise  to  the  tenant.^  But 
it  is  not  necessary  for  the  complaint  in  an  action  of 
waste  to  contain  a  reference  to  the  statute  or  provision 
for  treble  damages  to  entitle  the  plaintiff  to  such  dam- 
ages.^ In  an  action  by  the  reversioner  against  tenant 
for  life,  and  another  to  recover  damages  for  injuries  to 
the  inheritance  and  reversionary  interest  of  the  plaint- 
iff, the  complaint  may  state  a  cause  of  action  for  wrong- 
fully cutting,  removing,  and  converting  wood,  and 
also  a  cause  of  action  for  drawing  off  the  wood  which 
had  been  cut,  and  converting  it.'  And  in  an  action  by 
the  reversioner  to  compel  the  tenant  for  life  to  account 
for  waste,  he  may  in  his  complaint  set  up  threatened 
waste,  and  have  an  injunction  against  the  tenant,  and 
others  In  collusion  with  him.* 
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1  Carrls  v.  Ingrails,  12  Wend.  70.  The  action  of  waste  at  common 
law  could  only  be  bronebt  by  one  having  the  immediate  estate  of 
fiiheritance,  but  the  plaintiff  need  not  set  oiii  his  title  particularly : 
Ureeuly  v.  Hall,  3  Har.  (Del.)  9.    See  Boone  Real  Prop,  f  119. 

2  Carrls  v.  Ingalls,  12  Wend.  70 ;  Robinson  v.  Kinne,  1  Thomp.  A 
C.  60.    But  see  Chipmau  v.  Emeric,  3  Cal.  27:i ;  5  Cal.  230. 

8   Rodgers  t*.  Rodgera,  It  Barb.  595. 

4  Rodgers  v.  Rodgers,  11  Barb.  595.  It  Is  no  defense  to  an  action 
for  waste  against  a  tenant  for  life  that  he  acted  In  good  faith  or 
under  a  claim  of  right,  or  that  he  was  in  possession  claiming  a  fee : 
Bobinaou  v.  Klnne,  70  if.  Y.  147.  See  Zimmerman  v,  Amaker,  10  S.  C. 
98.  It  is  not  waste  for  a  life  tenant  to  cut  timber  so  as  to  fit  the  land 
for  cultivation  or  pasture,  provided  this  does  not  damage  or  dimin- 
ish the  value  of  the  Inherltance^nd  is  conformable  to  the  rules  of 
Srood  husbandry :  Wilkinson  v,  Wilkinson,  50  Wis.  557. 

2  212.  Wills. —Jurisdiction  of  an  action  for  the  con- 
struction of  a  will  is  incidental  to  that  over  trusts, 
and  exists  onl;^  where  the  court  is  moved  on  behalf  of 
an  executor,  trustee,  or  cestui  que  trust,  and  to  insure  a 
correct  administration  of  the  power  conferred  by  a 
will.^  Where  no  trust  is  involved,  and  no  advice  or 
guidance  to  an  executor  or  other  trustee  is  required, 
parties  claiming  under  or  against  a  will  cannot  main- 
tain an  action  for  the  mere  purpose  of  obtaining  the 
court's  opinion  as  to  its  meaning  or  legal  effect.^  In  an 
action  to  obtain  construction  of  a  will,  the  complaint 
should  state  that  the  testator  left  property,  and  also 
whether  real  or  personal,  or  both.'  And  if,  in  any 
case,  ai^  action  to  obtain  a  judicial  construction  of  a 
will  of  personalty  can  be  maintained  by  one  entitled 
as  distributee,  against  an  executor  of  such  will,  it  must 
be  alleged  in  the  complaint  and  proved  upon  the  trial 
that  the  executor  has  in  his  possession,  when  the  action 
is  brought,  personal  property  held  upon  the  trusts  in 
controversy.*  Where,  in  an  action  for  the  construction 
of  a  will,  the  defendants,  in  their  answer,  ask  that  the 
will  be  construed  as  desired  by  them,  this  is  not  to  be 
taken  as  a  waiver  of  the  objection  that  the  action  as 
brought  could  not  be  maintained.^  The  complaint  in 
an  action  for  the  construction  of  a  will,  alleged  that  the 
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misdescription  of  the  lot  devised  to  the  plaintiff  Avas 
apparent  upon  the  face  of  the  will,  but  did  not  refer  to 
any  clause  of  the  will  supporting  such  an  averment, 
and  it  was  held  that  the  averment  being  of  a  mere  con- 
clusion of  law,  was  not  confessed  by  demurrer.*    In  an 
action  to  contest  the  validity  of  a  will,  the  complaint 
must  allege  the  death  of  the  testator,  and  must  show 
the  plaintiff  to  have  an  interest  of  some  kind  in  the 
subject-matter  involved  in  the  contest.^    The  will  itself 
not  being  the  foundation  of  such  action,  a  copy  thereof 
attached  to  the  complaint  cannot  be  used  to  supply 
any  of  the  averments  which  the  complaint  ought  to 
contain,  but  does  not.®    The  general  allegation  that  the 
testator  was  of  unsound  mind  includes  every  species  of 
unsoundness  of  mind  ;•  and  the  allegation  that  the  will 
was   unduly   executed,    includes    duress,  fraud,  and 
whatever  else  goes  to  show  undue  execution.^o    ^  peti- 
tion for  the  probate  of  a  will  alleged  to  have  been  fraud- 
ulently destroyed  during  the  lifetime  of  the  testator, 
must  state  the  facts  and  circumstances  constituting  the 

fraud." 

I 

1  Bailey  v.  Briggs,  6  Lans.  356  ;  56l  N.  Y.  407.  And  see  Wacrer  v. 
Wager,  89  N.  Y.  161. 

2  Collins  V.  Collins,  19  Ohio  St.  468  ;  Corry  v.  Fleming,  29  Ohio  St. 
147 ;  Kothgeb  v.  Mauck,  35  Ohio  St.  503 ;  Sutherland  v.  Ronald»ll  Hun, 
238 ;  Chipman  v.  Montgomery,  4  Hun,  739 ;  Sii  N.  Y.  221. 

3  Walrath  v.  Handy,  24  How.  Pr.  353;  Simmons  v.  Falrchild,  42 
Barb.  404, 410. 

4  Chipman  v.  Montgomery,  4  Hun,  730. 

5  Marlettv.  Marlett,  14Hun,8I3. 

6  Sherwood  v.  Sherwood,  45  Wis.  357.  In  an  action  to  construe  a 
will,  If  It  appears  upon  the  face  of  the  complaint  that  there  is  no 
reason  for  the  intervention  of  the  court,  a  demurrer  to  the  complaint 
will  be  sustained:  Topf  v.  Wiegers,  3  N.  Y.  Month.  Law  Bull.  103. 

7  Schmidt  v.  Bomersbach,  64  Ind.  53;  Neiderhaus  v.  Heldt,  27 
Jnd.  480.  A  petition  in  an  action  to  set  aside  a  will,  which  alleges  the 
death  of  the  deceased,  his  ownershin  of  property,  the  heirship  of  the 
plaintifiF,  the  forgery  of  the  will,  its  probate,  and  the  perjury  by 
which  such  probate  was  secured,  states  a  cause  of  action :  Fowler  v. 
Young,  19  Kan.  150.  A  complaint  in  such  action,  which  shows  no 
Joint  cause  of  action  in  the  plaintiffs.  Is  insufficient:  Scott  v.  Farman, 
b9  Ind.  580;  Harris  v.  Harris,  61  Ind.  117. 
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8  Schmidt  v.  Bomersbach,  64  Ind.  53.  And  see  Wilkinson  v.  City 
of  Peru,  61  Ind.  1  ;  State  v.  Boyd,  63  Ind.  428.  The  original  will, 
when  not  lost  or  destroyed,  and  not  a  copy  used  in  the  pleadings, 
should  be  produced  to  the  Jury  in  proceedings  to  contest  its  validity ; 
Kayues  v.  Haynes,  33  Ohio  St.  !m. 

9  Willett  V.  Porter,  42  Ind.  250.  A  testator's  mental  unsoundness 
fs  suflBciently  averred  by  an  allegation  that  at  the  time  of  signing 
the  supposed  will  he  was  not  of  sound  and  disposing  mind,  but,  on 
the  contrary,  he  was  at  such  time  of  unsound  mmd :  Estate  of 
Crozier,  Sup.  Ct.  Cal.  3  West  C.  Rep.  877. 

10  Willett  V.  Porter,  42  Ind.  250.    But  see  Clarke's  Estate,  Myr. 
Prob.  Cal.  259. 

11  Estate  of  Kidder,  Sup.  Ct.  Cal.  5  West  C.  Bep.  755.    And  see 
Goodwin  v.  Goodwin,  59  Cal.  562 

§  213.  Written  instrument.  —  Where  several  para- 
graphs of  a  pleading  are  founded  upon  the  same  written 
instrument,  each  professing  to  set  out  a  copy  thereof, 
one  copy  filed  with  the  pleading  is  sufficient  for  all  the 
paragraphs.!  ^^d  it  has  been  held,  that  a  cross-petition 
need  not  set  out  a  copy  of  the  Avritten  obligation  on 
which  it  is  based,  when  it  appears  that  the  obligation  is 
attached  to  the  original  petition.^  But  a  demurrer  was 
sustained  to  a  petition,  which  showed  upon  its  face  that 
the  contract  declared  on  consisted  of  a  written  order, 
and  a  letter  and  the  answer  thereto  in  relation  to  such 
order,  but  failed,  without  giving  any  sufficient  reason 
therefor,  to  set  out  a  copy  of  one  of  the  letters .^  An 
allegation  in  answer  that  the  defendant  denies  that  a 
true  copy  of  the  agreement  sued  on  is  set  forth  in  the 
complaint  is  neither  a  general  nor  a  specific  denial,  but 
an  affirmative  defense,  and  he  should  be  required  to 
furnish  particulars  of  the  difference  between  the  copy 
of  the  agreement  set  forth  in  the  complaint  and  the  in- 
strument as  it  should  be  given.*  Where  a  pleading  is 
founded  on  a  written  instrument,  the  rule  is  imperative 
that  the  original  or  a  copy  must  be  filed  with  such 
pleading ;  *  and  if  tliis  be  not  done,  and  a  sufficient 
excuse  for  such  omission  be  not  shown  in  the  plead- 
ing, it  will  be  held  bad  on  demurrer  for  the  want  of 
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sufficient  facts.^  In  an  action  for  the  reformation  of  a 
written  instrument,  so  much  of  the  instrument  as  is 
sought  to  be  reformed  must  be  set  forth  accurately, 
and  also  the  particular  reformation  soughtJ  And  a 
complaint  to  reform  a  written  instrument  which  does 
not  contain  or  exhibit  the  original  or  a  copy  of  the  in- 
strument, is  bad  on  demurrer  in  Indiana.^  But  a  deed 
or  other  instrument  referred  to  in  a  pleading  which, 
though  it  may  be  evidence  upon  the  trial,  is  not  the 
foundation  of  the  action  or  defense,  need  not  be  made 
an  exhibit.*  Thus,  a  complaint  by  a  building  associa- 
tion to  foreclose  a  mortgage  need  not  exhibit  a  copy  of 
its  constitution  and  by-laws,  and  if  it  does  so,  such 
exhibits  will  not  be  considered  as  part  of  the  com- 
plaint.^(>  A  complaint  on  a  policy  of  insurance  against 
loss  by  lire  must  allege  an  insurable  interest  in  the 
property  at  the  time  it  was  insured,  and  at  the  time  of 
the  loss."  The  value  of  the  property  at  the  time  of 
loss  must  also  be  alleged,  but  it  is  not  necessary  to  aver 
its  value  when  the  insurance  was  taken.^^  A  complaint 
by  a  lessor  to  recover  rent,  upon  the  agreement  to  pay 
in  a  written  lease  executed  by  the  lessor  and  a  corpora- 
tion, as  lessee,  shows  no  cause  of  action  against  the 
officers  of  the  corporation."  The  signing  alone  by  one 
party  of  a  writing  purporting  to  be  an  agreement,  with- 
out delivery  to  or  acceptance  by  the  other  party,  is  not 
an  execution  of  the  agreGment,^*  and  in  an  action  by 
the  latter  thereon,  a  complaint  which  fails  to  aver  an 
acceptance  or  delivery  is  insufficient  on  demurrer.^* 
A  complaint  in  an  action  to  enforce  a  written  instru- 
ment, not  under  seal  and  not  negotiable,  must  allege  a 
consideration."  The  plea  of  non  est  factum  is  only 
proper  in  actions  on  written  instruments  under  seal, 
and  cannot  properly  be  interposed  as  a  defense  to  an 
action  of  assumpsit  on  any  simple  contract  in  writing, 
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euch  as  a  promissory  note  or  bill  of  exchange.^^  A 
failure  by  the  plaintiff  to  deny,  by  affidavit,  the  genuine- 
ness and  due  execution  of  an  instrument  in  writing  set 
forth  in  the  answer  as  the  foundation  of  the  defense, 
does  not  preclude  him  from  showing,  on  the  trial,  that 
it  was  procured  by  fraud  or  misrepresentation. ^^ 

1  Sootten  V.  Randolph,  96  Ind.  581 ;  Maxwell  v.  Brooks,  64  Ind.  96. 

2  Coe  V.  Lindley,  32  Iowa,  437.  But  see  Campbell  v.  Routt,  42 
lud.  410 ;  1 102,  ante, 

3  Johnson  v.  Tostevin,  60  Iowa,  46. 

4  Sherwood  v.  Gardner,  5  N.  Y.  Civ.  Proc.  R.  299. 

5  Sinker  v.  Fletcher,  61  Ind.  276 ;  Hight  v.  Taylor,  97  Ind.  89Z. 

6  Anderson  School  Township  v.  Thompson,  92  Ind.  556 ;  Dyer  v, 
Murdoch,  38  Mo.  224.  But  compare  Andrews  v.  Alcoon,  13  Kan.  361 ; 
Calvin  V,  State,  12  Ohio  St.  60 ;  Lartmore  v.  Wells,  29  Ohio  St.  18 ; 
{  27,  ante, 

7  Schellens  v.  Equitable  Life  Ass.  Soc.  18  N.  Y.  Week.  Dig.  656. 

8  Cottrell  v.  JStna  Life  Ins.  Co.  97  Ind.  811 ;  Branham  v.  Johnson, 
62  ind.  259. 

9  Sedgwick  v.  Tucker,  90  Ind.  271. 

10  Newman  v.  Ligonier  Building  etc.  Assoc.  97  Ind.  296. 

11  Aurora  Tlref  Ins.  Co.  v.  Johnson,  46  Ind.  815  ;  Home  Ins.  Co.  v, 
Duke,  73  Ind.  636.    See  {  166,  ante, 

12  Fhooenix  Ins.  Co.  v,  Benton,  87  Ind.  132 ;  Aurora  Fire  Ins  Co.  v. 
Johnson.  46  Iiid.  316.  And  seeJsItna  Ins.  Co.  v.  Kittles,  81  Iiul.  96. 
The  kind  and  character  of  the  property  insured,  its  location,  and  the 
term  for  which  the  insurance  was  affected,  must  be  alleged :  Johnson 
V,  Home  Ins.  Co.  Sup.  Ct  Wy.  6  West  C.  Rep.  420. 

18   Terstegge  v.  First  German  etc.  Soc.  92  Ind.  82. 

14  Prather  v.  Dulauf,  88  Ind.  165 ;  Cline  v.  Guthrie,  42  Ind.  227 ;  13 
Am.  Rep.  367. 

15  Elliott  V,  Champ,  91  Ind.  898.  And  see  Petty  v.  Board  etc.  70 
Ind.  29a    Compare  Hanna  v.  Barker,  6  Colo.  303 ;  3  Colo.  Law  R.  309. 

16  Feltv.  Judd,3Utah,414.    And  see  { 133,  ante. 

17  Lona  v,  Mohr,  Sup.  Ct  N.  M.  1  West  C.  Rep.  673. 

18  Cox  V.  North  Western  Stage  Co.  1  Idaho,  876b  Compare  Bryan 
V.  Maune,  28  Cal.  23R ;  Corcoran  v.  Ball,  32  CoL  82  ;  Smith  v.  Mil  burn, 
17  Iowa,  30.  Where  a  written  instrument  set  forth  in  the  answer  is 
not  denied  by  the  plaintiff's  affidavit,  and  evidence  in  respect  to  that 
matter,  and  tending  to  show  that  the  instrument  is  not  genuine,  or 
was  not  delivered,  is  introduced  without  objection  or  motion  to  strike 
out,  and  is  met  by  counter-evidence,  the  defendant  will  not  be  per- 
mitted to  claim  that  the  genuineness  and  due  execution  of  the  instru- 
ment are  admitted :  Clark  v,  Chllds,  Sup.  CU  CaL  4  Pacif.  L.  Rep.  1068. 
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CHAPTER  IX. 

VARIANCE. 

{  214.  Nature  of. 

i  215.  When  material. 

I  216.  When  not  material. 

i  217.  Failure  of  proof. 

{  218.  Instances  of  Immaterial  variances. 

i  219.  Instances  of  fatal  variance  or  failure  of  proof. 

S  220.  In  matters  of  description. 

I  221.  Allegation  as  to  Joint  or  several  liability. 

?  222.  Allegation  of  performance  —  Waiver. 

i  223.  Between  proof  and  bill  of  particulars. 

i  224.  Between  summons  and  complaint. 

I  214.  Nature  of.  —  The  object  of  pleading  is  to  inform' 
the  adverse  party  of  the  facts  relied  upon  by  the  pleader, 
to  enable  such  adverse  party  to  meet  them  by  opposing 
proof  .^  The  plaintiff  cannot  declare  on  one  theory  and 
recover  on  another ;  '^  on  the  contrary,  it  is  a  firmly 
settled  rule,  that  the  allegations  and  proof  must  corre- 
spond, mutually  supporting  each  other.^  And  if  the 
proof  does  not  sustain  the  facts  as  stated,  it  is  a  variajice;  * 
and  the  consequences  of  a  variance  between  the  aver- 
ments in  a  pleading  and  the  proof  are  the  same  under 
the  Code  system  as  at  common  law,  except  that  the^'' 
may,  to  a  great  extent,  be  obviated  by  amendments  to 
the  pleadings,  which  are  allowed  with  great  liberality.* 
A  A^ariance  may,  however,  require  a  dismissal  of  the 
action,  or  in  proper  cases,  an  amendment  may  be  al- 
lowed.® But  the  plaintiff  is  not  bound  to  prove  his 
cause  of  action  literally,  but  substantially  only.^  If  the 
proof  contains  a  cause  of  action  which  c^n  be  found  in 
the  complaint,  it  is  enough.^  It  is  sufficient  if  the  sub- 
stance of  the  issue  be  established.* 
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1  Crandall  v.  Clark.  7  Barb.  ia9,  171 ;  Russell  v.  Clapp,  7  Barb.  482, 

2  Hays  r.  Carr,  83  Ind.  275  ;  Neidefer  v.  Chastalii.  71  Ind.  963 ;  36 
Am.  Rep.  108 ;  West.  Union  Tel.  Co.  v.  Reed,  Mi  lad.  195,  196 ;  Dan 
Cartog  V.  Tlbbltts,  1  Utah,  328. 

3  Stout  V.  CoHin,  23  Col.  65 ;  Tomllnson  ♦».  Monroe,  41  Cal.  04 ; 
Bowan  v.  Bowles,  21  IlL  17  ;  Tucker  v.  Parks,  7  Colo.  62, 68. 

4  Knapp  V.  Roche,  5  Jones  <&  S.  395, 402.  And  see  Dunn  v.  Durant, 
9  Daly,  891. 

5  Stout  V.  Coffin,  28  Cal.  65, 67.  The  principle  still  remains,  that  the 
judgment  to  be  rendered  by  any  court  must  be  "  aecundum  cUlegcUa 
et probata: "  Wright  v.  Delafleld,  25  N.  Y.  226  ;  Tooker  v.  Arnoujc,  76 
17.  Y.  397  ;  Neudecker  r.  Kohlberg,  81  X.  Y.  'Zm  ;  Bourdmau  v.  Urlfflu, 
62  Ind.  101 ;  Terty  v.  Shively,  64  Ind.  106. 

6  Knapp  v.  Roche,  5  Jones  <&  S.  402 :  Johnson  t>.  Moss,  45  CaL 
615. 

7  Moore  v.  Lake  Company,  58  N.  H.  254. 

8  Knapp  v.  Roche,  5  Jones  dc  S.  403. 

0  PhcBulx  Mut  Life  Ins.  Co.  v.  Hinesley,  75  Ind.  1 ;  Owen  v.  Phil- 
lips, 73  Ind.  284.    And  see  Long  v.  Doxey,  50  Ind.  385. 

1  215.  Wlieii  material.  —  Under  the  Codes,  no  variance 
between  the  allegation  in  a  pleading  and  the  proof  13  to 
be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action 
or  defense  upon  the  merits,^  To  be  material,  the 
variance  must  be  such  as  to  mislead  or  surprise  the  ad- 
verse party.*  And  where  a  party  insists  that  he  has 
been  misled  to  his  prejudice,  that  fact  must  be  proved 
to  the  satisfaction  of  the  court,  and  the  proof  must  show 
in  what  respect  he  has  been  so  misled.'  Questions  of 
variance  are  in  general  to  be  determined  by  proof 
aliunde  as  to  whether  the  party  was  actually  misled  to 
his  prejudice.*  But  in  some  cases,  the  materiality  of 
the  variance  may  be  apparent  upon  the  face  of  the  plead- 
ings themselves.^  If  there  is  a  variance,  and  the  party 
proves  lie  is  misled  by  it,  it  is  not  a  matter  which  can 
be  remedied  or  supplied  unless  an  amendment  to  the 
pleading  is  allowed.®  But  the  Codes  provide  that  the 
court  may,  in  its  discretion,  order  the  pleading  to  be 
amended  upon  such  terms  as  it  deems  just.^  Objection 
on  the  ground  of  variance  should  be  taken  on  the  trial, 
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and  where  this  has  not  been  done,  it  is  too  late  to  make 
the  objection  in  the  court  of  review.^ 

1  N.  Y.  Code  civ.  Proc.  {  539 ;  Cal.  Codo  Civ.  Proc.  |469 ;  2  Ohio 
Rev.  Stats.  {  5294  ;  Wis.  Rev.  Stats.  {  2869  ;  N.  0.  Code  Civ.  Proc.  $  128 ; 
I>akota  Code  av.  Proc.  1 138 ;  Short  v.  McReu,  4  Mmu.  liu ;  Dodd  v. 
Duuuy,  0  Greg.  156. 

2  Hays  v.  Samuels,  55  Tex.  560. 

3  N.  y.  Code  Civ.  Proc.  1 639 ;  Dunn  v.  Dnrant,  0  Daly,  889 ;  Catlin 
V.  Gunter.  11  N.  Y.  368  ;  Dodd  v.  Denny»6  Greg.  158 ;  Meyer  v.  Cham- 
bers, 68. Mo.  626  ;  Ely  v.  Porter,  58  Mo.  158  ;  Bauk  of  Pleasant  Hill  t;. 
Wills,  7\)  Mo.  275. 

4  CatUn  v.  Ounter,  11 N.  Y.  368 ;  10  How.  Pr.  813 ;  Hauck  v.  Craig- 
head, 4  Hun,  561 ;  Sharp  v.  Mayor  etc.  40  Barb.  270. 

5  Lyon  v.  Blossom ,  4  Duer,  3^8^  S&d.  That  v»riaAces  ,are .  n  o  lon^rer 
to  be  determined  upon  the  inconsistency  between  the  pleadings  and 
the  evidence,  but  solely  by  proof  that  a  party  has  been  actually 
misled  to  bis  prejudice  by  the  Incorrect  version  of  the  facts  given  la 
the  pleading  i  See  Place  v.  Minster,  65  N.  Y.  89, 104. 

6  Dunn  v.  Durant,  9  Daly,  889,  SOL 

7  See  Cal.  Code  Civ.  Proc.  H^ ;  N.  Y.  Code  Civ.  Proc.  |639 ;  Den- 
nis V.  Snell,  84  How.  Pr.  467 ;  60  Barb.  05 ;  Hendricks  v.  Decker,  35 
Barb.  21)8. 

8  Nelson  v.  Thompson,  23  Minn.  608  ;  Singer  v.  Given,  61  Iowa,  9!l ; 
Bell  1'.  Knowles,  45  Cal.  193;  Chamblce  v.  McKenzic,  31  Ark.  155 : 
Tyng  r.  Commercial  Warehouse  Co.  58  N.  Y.  a03  ;  Smith  v.  Roe,  7 
Colo.  95;  Speer  v.  Bishop,  24  Ghio  St.  598  ;  Slbila  v.  Bahuey,S4  Ohio 
St.  399.    Compare  Tisdalo  v.  Morgan,  7  Hun,  683. 

§  216.  Wlien  not  material. — The  existence  of  avari* 
ance  is  not  material  unless  it  has  misled  the  adverse 
party  to  his  prejudice.^  And  a  variance  which  is  not 
material,  that  is,  one  which  has  not  actually  misled  tho 
adverse  party  to  his  prejudice,  must  bo  disregarded, 
and  the  pleadings  may  be  amended  to  conform  to  the 
facts  proved.^  The  party  raising  the  objection  must 
prove  that  he  has  been  misled.''  The  Codo  provision 
on  the  subject  is  that  where  the  varlanco  i3  not  material 
the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment 
without  costs.*  And  a  judgment  will  not  bo  reversed 
on  the  ground  of  variance,  when  the  variance  is  not 
material.* 

1  Dunn  V.  Durant,  9  Daly,  391 ;  Kopplokom  v.  HufTtaan,  12  Keb, 
99 ;  Johuston  Harvester  Co.  v.  Clark,  CO  Minn.  oOS, 
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2  Plate  V.  Veea.  31  Cal.  883 :  Began  v,  O'Reilly,  82  Cal.  11 ;  Chap- 
man V.  Carolin,  3  Bosw.  4o6  ;  Lpttman  v.  RItx,  3  Sand.  734;  Craig  v. 
Ward,  3  Abb.  Pr.  N.  S.  236;  1  Abb.  Ct.  App.  4W;  36  Barb.  377; 
Hauck  V.  Craighead,  4  Hun,  S61 :  Hedrick  v.  Osborne,  99  Ind.  143. 
Aad  see  WUliams  v.  Slote,  70  N.  Y.  flOl ;  Place  v.  Minster,  65^.  Y. 
104. 

3  Haack  v.  Craighead,  4  Hun,  Ml ;  Dodd  v.  Denny,  6  Oreg.  IM. 

4  See  Cal.  Code  Civ.  Proc.  {  470  J  N.  Y.  Code  Civ.  Proc.  {  640  ;  2 
Ol&io  Bev.  Stats.  {  6296 ;  Wis.  Bev.  Stats.  {  2670. 

5  ■  Began  ♦'.O^Relllyi  32  Gal.  11 ;  Missouri  Valley  R.  R.  v.  Cold  well, 
8  Kan.  244 ;  Harris  v.  Wicks.  28  Wis.  198 ;  Flanders  v.  Cottrell,  36 
V/ia.  664 ;  Cody  v.  Bemls,  40  Wis.  666 ;  Sibila  v.  Balmey,  34  Ohio  St. 

89v» 

?  217.  Failure  of  proof. — The  provision  that  no  vari- 
ance between  the  allegation  contained  in  a  pleading 
and  the  proof  is  to  be  deemed  material,  unless  It  may 
actually  mislead  the  adverse  party  to  his  prejudice,^  is 
limited  by  the  restriction  that,  when  the  cause  of  action 
or  defense,  as  it  may  have  been  alleged,  is  unproved, 
not  merely  in  some  particular  or  particulars,  but  in  its 
entire  scope  and  meaning,  then  the  case  shall  not  be 
considered  one  of  variance,  but  a  failure  of  proof.'  A 
failure  of  proof  is  where  no  cause  of  action  or  defense 
whatever  has  been  proved;'  and  a  variance  where 
either  a  cause  of  action  or  defense  is  proved,  but  not 
the  one  averred  in  the  pleading,  or  a  variance  between 
the  facts  as  proved  and  the  facts  which  have  been 
averred  as  constituting  the  cause  of  action  or  defense, 
or  some  of  the  facts.^  In  case  of  failure  of  proof,  if  the 
testimony  is  objected  to  by  the  adverse  party,  it  must 
be  excluded  whether  he  would  be.misled  or  not,*  But 
the  objection  must  be  distinctly  taken  at  the  trial,  or  it 
is  not  available.*  An  amendmexitis  never  allowed  in  a 
case  of  failure  of  proof  unless  its  allowance  clearly  ap- 
pears to  be  in  furtherance  of  justice.^ 

1  2  214,  ante. 

2  N.  Y.  Code  Civ.  Proc.  |  641 ;  Cal.  Code  Civ.  Proc.  ?  471 ;  Hauck 
t'.  Craighead,  4  Hun  862 ;  &hort  v.  McRea,  4  Minn.  119 ;  Gossom  v. 
Badgett,  6  Bush,  97  ;  Waldhier  v.  RaUroad  Co.  71  Mo.  614  ;  Faulkner 
V.  Faulkner,  7^1  Mo.  327. 
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8  Dunn  v.  Durant,  9  Daly,  831.  And  see  Polrer  t'.  Fisher,  8  Bos\r. 
258 ;  Kelsey  v.  Western,  2  N.  Y.  600 ;  Fay  v.  Grlmsteed,  10  Barb.  321  ; 
Qasper  v.  Adams,  28  Barb.  441. 

4  Dunn  v.  Durant,  0  Daly,  801. 

5  Hill  V.  Supervisors  etc.  10  Ohio  St.  621.  And  see  Curtis  v.  Cutler, 
7  Neb.  313 ;  Thatcher  v.  Heisey,  21  Ohio  St.  C68. 

6  Doyle  V.  Mulren,  7  Abb.  Pr.  N.  S.  258,  283.    Compare  Dunn  v. 
Durant,  9  Daly,  389 ;  Johnson  v.  Moss,  45  Cal.  515 ;  Dean  v.  Yates,  22 
Ohio  St.  388  ;  Kosebrooks  v.  Dinsmore,  36  How.  Pr.  138  ;  6  Abb.  Pr.  • 
N.  S.  5J ;  BeU  v.  Knowles,  45  Cal.  193. 

7  Egert  v.  Wicker,  10  How.  Pr.  193.  See  Southwick  v.  First  Nat. 
Bank,  84  N.  Y.  420 ;  61  How.  Pr.  164 ;  Knapp  t».  Simon,  96  N.  Y.  284 ;  6 
Civ.  Proc.  R.  1 ;  Grant  v.  Burgwyn,  88  N.  C.  05. 

§  218.  IxiBtancefl  of  immaterial  varianoes.  —  Among  va- 
riances which  have  been  held  to  be  immaterial  are  the 
following:  Averment  of  an  express  agreement,  and 
evidence  of  an  implied  one^ — thus,  where  the  complaint 
avers  an  express  warranty,  which  is  not  proven,  but 
the  facts  put  in  evidence  without  objection  show  an 
implied  warranty  to  the  same  effect,  the  variance  should 
be  disregarded,  or  an  immediate  amendment  allowed ;  ^ 
complaint  on  a  quantum  meruit^  and  proof  showing  a 
special  contract  fixing  the  price ; '  allegation  of  an 
agreed  compensation  for  services,  and  proof  of  the 
value  of  the  services ;  *  allegation  of  neglecting  to  for- 
ward goods,  and -evidence  of  a  refusal  to  deliver  at  their 
destination ;  ^  allegation  of  services  in  making  a  sale, 
and  proof  of  services  in  trying  to  make  a  sale  ;*  alleg- 
ing an  agreement  to  deliver  property  in  consideration 
of  a  transfer  and  release  of  a  claim  against  a  third 
party,  and  proof  of  a  sale  of  the  debt  without  its  re- 
lease ;  ^  allegation  of  false  and  fraudulent  assertions, 
.  and  proof  of  an  implied  warranty,  though  no  fraud  is 
shown ;  ^  allegation  of  a  sale  in  writing,  and  proof  of 
an  oral  salo;^  allegation  that  the  plaintiff  refused  to 
enter  into  the  contract  unless  one  of  the  defendants 
should  indorse  such  contract  and  become  responsible 
for  its  performance,  and  proof  that  the  said  defendant 
should  join   in   and   sign   the  same ;  ^^  averment  of 
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wrongfully  setting  fire  to  a  building,  and  proof  of  neg- 
ligent lire ; "  allegation  of  an  unlawful  and  wrongful 
shooting,  and  proof  of  a  negligent  or  careless  shoot- 
ing ;  *=*  allegation  of  the  forcible  expulsion  of  the  plaint- 
iff from  the  cars,  and  proof  of  jumping  off  under  fear  of 
execution  of  a  threat  to  eject  therefrom  ; "  allegation  of 
property  sold  and  delivered,  and  money  had  and  re- 
ceived, and  proof  of  a  tortious  taking,  sale  of  the  prop- 
erty, and  retention  of  the  price ;  **  allegation  that  thei 
defendant  had  purchased  certain  goods,  and  proof  that 
the  purchase  had  been  made  for  the  defendant  by  an- 
other as  his  agent ;  ^*  allegation  of  authority  to  do  an 
act,  and  proof  of  ratltication  of  tlio  act ;  ^^  averment  of  a 
cash  consideration,  in  hand  paid,  and  proof  that  the 
consideration  was  a  sight  draft,  which  was  paid ; " 
charging  that  the  defendant  '*  dug,  opened,  and  made  " 
the  area,  and  proof  tliat  he  formed  it  partially  by  exca- 
vation and  partially  by  raising  walls  ;  ^^  charging  that 
the  defendant  owes  the  jjlaintiff  for  labor  and  services 
"  in  procuring  a  loan,"  and  proof  that  the  money  was 
obtained  ready  to  be  loaned,  but  that  the  defendant,  by 
his  negligence,  prevented  the  completion  of  the  loanj* 
Proof  that  the  damage  occurred  three  years  prior  to  the 
time  alleged  in  the  pleading  does  not  constitute  a  vari- 
ance.20  And  variances  as  to  dates  will  not,  in  general, 
be  regarded  as  material,  unless  they  be  of  the  gist  of  the 
action.'^  So  a  mere  misnomer  will  be  disregarded  as 
Immaterial,  or  amended  without  terms."  Where  a 
complaint  alleged  that  a  mortgage  was  "written  or 
printed,"  and  the  proofs  showed  that  it  was  partly 
written  and  partly  printed,  there  was  held  to  be  no 
variance.®  A  variation  between  the  complaint  and  the 
proof  as  to  the  details  of  a  fraudulent  conspiracy,  and 
the  mode  in  which  it  is  carried  out,  if  the  proof  estab- 
lishes such  a  conspiracy  and  an  injury  to  the  plaintiff 
Boone  Plkad.  —  86. 
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consequent  upon  the  carrying  out  of  the  fraud,  is  not  a 
failure  of  proof,  and  will  not  Justify  a  dismissal  of  ttto 
complaint.**  To  constitute  a  variance  between  allevia- 
tion and  proof,  the  difference  must  be  as  to  the  substan- 
tial elements  of  the  case,  and  not  as  to  the  legal 
conclusions  from  the  facts  drawn  by  the  pleader.* 

1  Smith  V.  Llpplncott,  49  Barb.  806.    And  see  Fort  v.  Ooodin^,  9 
Barb.  371.    But  compare  Lines  v.  Lines,  64  Iowa,  600. 

2  Giffert  v.  W^t,  83  Wis.  617 :  Leopold  v,  Vankirk,  27  Wis.  1S2  ;  28 
Wis.  548 ;  Chatfleld  v.  Frost,  8  Thomp.  A  C.  857. 

3  Lemke  %>.  Daegllng,  52  Wis.  496 ;  Fells  v,  Vestvall,  2  Keyes,  1S2  ; 
Lndlow  v.  Dole,  I  Hun,  75 ;  62  N.  Y.  617. 

4  Sussdorf  V.  Schmidt,  65  N.  Y.  ^19  ;  Boffers  v.  Millard,  44  Iowa^ 
466.    See  Fitzsimons  v.  Ouanahanl  Co.  16  S.  C.  193, 196. 

5  Rosebrooks  v,  Dlnsmore,  96  How.  Pr.  138  ;  5  Abb.  Pr.  N.  S.  SSk 

6  Flanders  v.  Cottrell,  36  Wis.  564  ;  Ralston  v.  Kohl,  30  Ohio  St. 
96.  Under  a  general  aHegation  of  payment  evidence  may  be  olferecl 
to  show  an  agreement  that  certain  accounts  should  be  received,  as 
payment:  Sullivan  v.  Sullivan,  20  S.  C.  509. 

7  Meriden  Brit.  Ck>.  v.  Zlngsen,  4  Robt.  812 ;  48  N.  Y.  247. ; 

8  Shernian  v.  Johnson,  66  Barb.  50. 

9  Patterson  v.  Keystone  MIn.  Co.  30  Cal.  360.  And  see  Hamilton 
V.  Gridley .  54  Barb.  542.  But  compare  Dougherty  v.  Matthews,  35  Mo. 
620  ;  Phillips  V.  Van  Schalck,  87  Iowa,  229. 

20   Hauck  v.  Craighead,  4  Hun,  661. 

11  Robinson  v.  Wheeler,  25  N.  Y.  252.  230.  And  see  McCord  v. 
High,  24  Iowa,  336 ;  Taylor  v,  Holman,  45  Mo.  S71 ;  Pollard  v,  RaU- 
road  Co.  7  Bosw.  487.' 

12  Conway  v.  Reed,  66  Mo.  846.  And  see  Bullock  v.  Babcock,  S 
Wend.  391. 

13  Kline  v.  Central  Pacific  Railroad,  89  CaL  587. 

14  Harpendlng  v.  Shoemaker,  87  Barb.  270,  an. 

15  Poole  V.  HIntrager,  60  Iowa,  180i 

16  Janney  v.  Boyd,  3Sy  MbMU  SUk  Aait  see  Hoyt  v,  Thompson,  19 
N.  Y.  207. 

17  Nasht>.Tawiie;5WalL689. 

18  RcAbins  V.  Chicago  City,  4  Wail.  657.  Where  the  allegation  is 
that  goods  were  In  a  building,  and  the  proof  Is  that  they  were  on  the 
roof  of  a  building,  the  variance  Is  not  material :  Ylk  Hon  v.  Spring 
Valley  Water  Works,  Sup.  Ct.  CaL  4  Facil  L.  Rep.  666. 

19  Engel  V.  Hardt,  56  Wis.  456. 

20  Leslnsky  v.  Great  Western  Dispatch,  14  Mo.  App.  598. 

21  Beach  r>  Tooker,  10  How.  Pr.  297 ;  Hovey  v.  Am.  Mut.  Ins.  Oow 
2  Duer,  554 ;  Zorkowski  v.  Zorkowski,  8  Robt.  613  ;  United  States  v. 
Le  Baron,  4  Wall.  642;  Fowler  v.  Martin,  1  Thomp.  A  C.  S77.  A 
difference  between  the  allegations  and  proof  in  mere  matters  of 
quantity  or  extent  does  not  constitute  a  legal  variance :  Peasley  v. 
Hart,  Sup.  Ct.  Cal.  8  West  C.  Rep.  623. 
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22  Wolcott  V.  Meesh.  22  Barb.  821 ;  Bank  of  Havana  v.  Masee,  7 
^bl>.  Pr.  134 ;  20  N.  Y.  8S5  ;  Williams  v,  HiUle,  8:)  Ind.  dOti  ;  Smith  v. 
Bbinn,  58  Tex.  1 ;  Whitney  v.  Dolloff;  74  Me.  236 ;  Bahl  v.  Trowbridge, 
42  Mich.  44.  And  see  Schaeffer  v.  Qruen,  4  Mo.  App*  115 ;  Haskell  v. 
BellSi  14  Mo.  App.  01. 

23  Johnson  V.  State,  eo  Ala.  5091 

24  Place  V.  Minster,  65  K.  Y.  80. 

25  Piatt  V.  Lonffworth,  27  Ohio  St  ISO.  A  variance  between  alle* 
eratlons  and  prooi,  as  to  such  provisions  of  a  contract  as  are  not 
essential  to  a  recovery,  is  not  such  a  variance  as  will  defeat  the 
plaintilf's  action :  Gaines  v.  Union  etc.  Co.  28  Ohio  St.  418. 

i  819.    Tnitaiieef  of  fktal  yarlaaoe  or  failure  of  proof.  «- 
If  the  alleged  cause  of  action  or  counter-claim  is  a  tort, 
and  the  proof  shows  a  cause  of  action  or  counter-claim 
on  contract y  it  is  not  a  variance  only,  but  a  failure  of 
proof.*    Nor  can  there  be  a  recovery  for  a  tort  in  an 
action  on  contract.'    The  principle  is,  that  the  case 
really  set  forth  by  a  party  in  his  pleading  cannot  be 
changed  upon  the  trial  into  one  of  a  different  nature.' 
But  the  trial  court  may  allow  an  amendment  to  a  com- 
plaint striking  out  words  sounding  in  tort,  where  their 
omission  leaves  a  complete  statement  of  a  cause  of 
action  on  contract,  and  the  defendant  is  not  misled  or 
surprised.^   If  fraud  is  alleged  as  the  basis  of  the  action,  a 
recovery  cannot  be  had  for  a  breach  of  contract.*  Thus, 
where  the  gravamen  of  the  action  was  fraud  in  a  sale, 
it  was  held  there  could  be  no  recovery  upon  proof  of  a 
breach  of  warranty  only.*    Nor  will  an  averment  based 
on  fraud  support  an  action  for  mistake.^    So  where  an 
averment  charges  the  defendant  with  fraud  in  obtain- 
ing goods  and  converting  them  to  his  own  use,  and  the 
proof  shows  the  defendant  to  be  a  bona  fide  purchaser 
from  one  in  possession,  but  without  title,  the  case  is 
one  of  failure  of   proof,  and  not  one  of  immaterial 
variance.*    So  if  suit  is  brought  on  account  stated,  and 
the  proof  fails  to  show  such  an  account,  though  it  may 
indicate  a  liability  on  a  special  contract,  or  for  fraud,  it 
is  a  case  of  failure  of  proof.'    Under  a  complaint  charg- 
ing a  conversion  of  the  plaintiff's  property,  proof  of  a 
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negligent  loss,  or  failure  to  deliver  it,  will  not  sustain  a 
recovery,^®    So  an  averment  that  possession  of  certain 
notes  was  obtained  "  by  trick,  connivance,  and  fraudu- 
lent pretences  **  is  not  supported  by  proof  of  possession 
by  virtue  of  an  agreement  fraudulently  procured."    In 
an  action  on  an  account  for  work  and  labor  performed, 
the  plaintiff  cannot  recover  on  proof  of  facts  showing  a 
guaranty  by  the  defendant  that  other  parties  would  pay 
for  the  work.^^    So,  under  a  servant's  complaint  alleg- 
ing full  performance  Of  the  contract  of  hire,  evidence  of 
excuse  for  his  non-performance  is  not  admissible." 
So  an  averment  of  work  and  labor  on    defendant's 
miil-dam,  and  evidence  that  the  work  and  labor  was 
performed  in  the  defendant's  harvest-field,  is  a  fatal 
variance.^*    The  plaintiffs  declared  upon  a  note  as  pay- 
able to  B,  one  of  the  executors  of  F,  and  at  the  trial 
offered  in  evidence  a  note  payable  to  B  and  F,  executors 
of  F,  and  it  was  held  a  fatal  variance.^*    And  proof  of - 
a  partnership  contract  cannot  sustain  allegations  of  an 
individual  contract.**    If  the  plaintiff  brings  the  de- 
fendant into  court  to  answer  a  complaint  to  quiet  title, 
he  cannot  prove  a  breach  of  contract  or  a  violation  of  a 
trust.*^    Under  a  complaint  stating  facts  constituting  a 
nuisance  of  one  kind,  it  is  not  permissible  to  prove 
a  nuisance  of  a  character  essentially  different.^^    "VVhen 
a  complaint  merely  alleges  neglect  of  a  railroad  com- 
pany to  construct  cattle-guards,  a  recovery  cannot  be 
had  for  neglect  to  build  fences.'*    So  when  a  complaint 
charges  one  railroad  company  with  killing  stock,  and 
the  evidence  shows  that  another  company  committed 
the  injury,  the  variance  is  fatal.^o    And  where  an  action 
for  damages  against  a  railroad  company  is  grounded 
on  an  alleged  defect  in  the  construction  of  an  engine, 
the  plaintiff  cannot  recover  for  an  injury  resulting  from 
a  defect  in  the  track ; "  it  is  a  case  of  entire  failure  of 


425  VABIANCE.  2  219 

proof.2»  As  a  general  rule,  the  allegation  of  perform- 
ance of  a  contract  cannot  be  supported  by  proof  of  per- 
formance of  a  substituted  contract.^*  In  an  action 
against  a  common  carrier  based  upon  a  special  contract, 
to  recover  damages  arising  from  delay  in  transportation, 
the  plaintiff  cannot  sustain  his  action  by  proof  of  a 
breach  of  an  implied  contract,  or  of  the  legal  duty  of  the 
defendant  as  a  common  carrier,  to  transport  in  a  rea- 
sonable time ;  ^^  in  such  case  there  would  be,  not  a 
variance,  but  a  failure  of  proof.®  So  under  a  complaint 
for  money  loaned,  it  is  not  competent  for  the  plaintilf 
to  prove  a  cause  of  action  for  money  paid  out  for  the 
defendant,  under  sush  circumstance  as  do  not  consti- 
tute a  loan,*  So  where  the  complaint  disclosed  a  con- 
tract terminable  at  the  pleasure  of  cither  party,  and 
the  contract  proved  was  one  that  by  its  terms  was  to 
continue  in  force  for  a  period  of  time  longer  than  one 
year  from  the  making  thereof,  this  was  held  a  fatal 
variance.*'  And  a  claim  to  recover  damages,  by  reason 
of  a  purchase  and  conveyance  from  one  party,  cannot 
be  sustained  by  proof  of  a  conveyance  from  another 
party.28  The  variance  between  a  mere  legal  defense  of 
payment  and  an  equitable  counter-claim  for  specific 
performance,  is  material  and  vital,  and  cannot  be  dis- 
regarded, or  cured  by  summary  amendment  on  the 
trial.^''  And  proof  of  a  proceeding  pending  in  another 
court  will  not  sustain  an  answer  setting  up  a  final 
settlement  of  the  plaintiff's  claim  in  such  proceeding.''^^ 
Where  the  defendant  denied  ever  having  possession  of 
the  plaintiff's  ground,  it  was  held  that  no  testimony 
offered  by  the  defendant  that  he  had  taken  forcil^lo 
possession  tliereof,  was  admissible.^^  An  averment 
that  one  made  representations,  knowing  them  to  be 
false,  is  not  supported  simply  by  proof  tliat  ho  had  no 
reasonable  grounds  for  believing  them  true.*-^ 
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1  DeGraw  v.  Elmoro,  50  N.  Y.  1 :  Whltcomb  v.  Hangerford,  4S 
Barb.  177 :  Walter  v.  Bennett,  16  N.  Y.  250  ;  Saltus  v.  Genin,  7  Abb. 
Pr.  193 ;  3  Bosw.  250 ;  Boss  v.  Mather,  51  N.  Y.  108 ;  Ensworth  v. 
Barton,  60  Mo.  511. 

2  Beard  v,  Yates,  2  Hun,  466 ;  Butler  v.  Livermore,  52  Barb.  570. 

3  Beard  v.  Yates,  2  Hun,  406  ;  Neudecker  v.  Kohlberg,  81  N.  Y. 
296  ;  Lewis  v.  Mott,  86  N.  Y.  385.  And  see  Crawford  v.  Thoroughmau  , 
13  Mo.  App.  57a. 

4  Beckwitb  v.  Rochester  Iron  Manuf.  Co.  12  N.  Y.  Week.  Dig. 
628.    And  see  Neftel  v.  Llghtstone,  77  N.  Y.  96. 

5  Beach  v.  Eager,  3  Hun,  610  ;  Peck  v.  Boot,  5  Hun,  547  ;  De  Graw 
V.  Elmore,  60  N.  Y.  L 

6  Boss  V.  Mather,  51  N.  Y.  106. 

7  McMichael  v,  Kilmer,  76  N.  Y.  36 :  Dudley  v.  Scranton,  57  N.  Y* 
424. 

8  Dean  v.  Yates,  22  Ohio  St.  888.  And  see  Bernhard  v.  Sellgman, 
64  S.  Y.  661. 

9  Volkenlng  v.  Degraaf,  12  Jones  <fc  S.  424  ;  81  N.  Y.  268. 

10  Tolano  v.  Nat.  Steam  Nav.  Co.  4  Abb.  Pr.  N.  S.  316  ;  35  How.  Pr. 
438  ;  5  Bobt.  318. 

11  Timmons  v.  Wiggins,  78  Ind.  297. 

12  Packard  v.  Snell,  35  Iowa,  80. 

13  O'Leary  v.  N.  Y.  Board  of  Education,  9  Daly,  161 ;  Fauble  v. 
Davis,  48  Iowa,  462. 

14  Thatcher  v.  Helsey,  21  Ohio  St.  668. 

15  Faulkner  v.  Faulkner  73  Mo.  327. 

16  McCord  v.  Seale,  56  Cal.  262.  Compare  Burns  v.  Iowa  Hom<^ 
stead  Co.  4^  Iowa,  27.) ;  Archibald  v.  Mut.  Ins.  Co.  38  Wis.  542.  Where 
the  proof  in  an  action  by  the  general  and  special  partners  shows  a 
non-compliance  with  the  statute  in  regard  to  the  kind  of  capital  con- 
tributed by  the  special  partner,  which  results  in  such  special  partner 
being  made  a  general  partner,  it  is  not  a  variance  though  the  com- 
plaint rests  solely  on  the  existenoe  of  the  special  partnership: 
Kosenberg  v.  Block,  18  Jones  A  S.  357. 

17  Hays  v.  Carr,  83  Ind.  275,  287. 

18  O'Brien  v.  City  of  St.  Paul,  18  Minn.  ITS. 

19  Parker  v.  Bailroad  Co.  16  Barb.  315. 

20  CIn.  etc.  R.  R.  Co.  v.  Wood,  82  Ind.  683. 

21  Bufnngton  v.  Railroad  Co.  64  Mo.  249.  And  see  Chapman  v. 
Callahan,  66  Mo.  299 ;  Carson  v.  Cummlngs,  60  Mo.  825. 

22  Waldhler  v.  Railroad  Co.  71  Mo.  514.  But  an  allegation  that  the 
Are  from  the  defendant's  locomotive  "was suffered  to  escape,  and 
did  escape,  and  by  reason  thereof  came  uiK>n  the  land  of  the  plaint- 
iff," and  proof  tnat  such  fire  originated  on   land  adjoining   the 

glalntiff's,  is  not  a  fatal  variance:  Butcher  v.  Railroad  Co.  Sup.  Ct. 
ai.  5  West  C.  Rep.  151. 

23  Bishop  V.  Griffith,  4  Colo.  68.  And  see  Thompson  v.  Jewell. 
1  Marsh.  A.  K.  95  ;  Crandall  r.  Clark,  7  Barb.  leJ) ;  York  r.  Wallace, 
48  Iowa,  !m ;  Warren  v.  Besti,  flA\ris.  120;  Arnold  v.  Augell,  62  N.  Y. 
506  ;  HoUisterv.  Englehart,  II  Hun,  446. 

24  JeffersonvlUe  etc.  R.  R.  Co.  v.  Worland,  50  Ind.  339. 
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25  JeffersonviUe  etc.  R.  B.  Co.  v.  Worland,  50  Ind.  838. 

26  Cummlngs  v.  Long,  25  Minn.  837. 

27  Cowles  V.  Warner,  22  Mlnu.  449. 

23    Burns  v.  Iowa  Homestead  Co.  48  Iowa,  279  ;  Arderson  v.  Case. 
28  Wis.  505. 

29  Stowell  V.  £ldred,  39  Wis.  614. 

30  Bemiugtou  v.  Walker,  21  Hun,  322. 

31  Pardee  v.  Murray,  4  Mont.  234, 279. 

32  McKown  v.  Furgason,  47  Iowa,  636 ;  Pearson  v.  Howe,  1  Allen, 
270. 

2  220.  In  matters  of  deeeriptioii. — By  the  rule  of  the 
common  law,  if  a  reoord  or  other  document  is  described 
in  a  pleading,  and  there  be  any  variance  bet^ween  the 
document  produced  and  that  described  In  pleading,  the 
document  will  be  rejected.*  Every  part  of  a  written 
document  stated  in  pleading  is  regarded  as  descriptive, 
and  therefore  material  to  be  proved  as  alleged.^  But 
under  the  more  liberal  system  of  Code  pleading,  to  con- 
stitute a  fatal  variance  between  the  instrument  at- 
tempted to  be  described  in  the  pleading,  and  the  one 
offered  in  evidence,  the  misdescription  must  be  such  as 
to  mislead  or  surprise  the  adverse  party,  otherwise  it 
should  be  disregarded  as  immaterial.'  Thus,  where  the 
complaint  described  the  promissory  note  upon  which 
the  action  was  founded,  as  payable  "  three  months  after 
date,"  and  that  produced  on  the  trial  was  payable  four 
months  after  date,  the  variance  was  held  to  be  plainlj^ 
immaterial,  and  properly  disregarded  upon  the  trial.* 
So  if  the  original  note  offered  in  evidence  contains  an 
abbreviation  for  the  word  **  administratrix,"  and  speci- 
fies the  rate  of  interest  in  figures  only,  and  the  copy  in 
the  complaint  gives  the  word  in  full  and  states  the  rate 
of  interest  in  words  as  well  as  figures,  the  variance 
is  immaterial.^  And  where  on  the  trial  the  evidence 
tended  to  prove  an  usurious  agreement  which  differed 
from  the  one  alleged  in  the  answer  in  several  particu- 
lars, but  not  in  its  entire  scope  and  meaning,  and  the 
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plaintiff  gave  no  proof  that  he  was  misled  thereby  to  his 
prejudice,  it  was    held  that  the    variance  should  be 
deemed  immaterial.*    Where  an  instrument  is  desig- 
nated in  the  complaint  as  a  lease,  but  of  whose  contents 
the  defendant  is  fully  apprised,  and  the  instrument, 
when  produced  on  the  trial,  appears  to  be  not  a  lease 
but  a  mining  license,  an  amendment  of  the  complaint 
may  properly  be  made,  but  there  is  no  such  variance 
between  the  allegation  and  the  proof  as  to  authorize  a 
iionsuitj    A  party  who  alleges  in  his  pleading  that  a 
certain  promissory  note  was  made  on  a  certain  day, 
may,  at  the  trial,  with  the  consent  of  the  court,  so 
amend  his  pleading  as  to  allege  that  the  note  was  made 
on  some  other  day.s    So  if  the  complaint  describes  a  bill 
of  exchange  as  payable  to  the  order  of  A,  whereas  the 
bill  offered  in  evidence  is  payable  to  B,  it  is  a  variance, 
but  the  court  may,  upon  terms,  allow  an  amendment 
of  the  complaint,  if  it  would  not  operate  as  a  surprise 
upon  the  defendant.'    Where   the  complaint  alleged 
that  a  draft  was  signed  ^^John  Q.  Jaclsson,"  and  the 
proof  showed  that  it  was  signed  "  John  Q.  Jackson, 
Agent,**    the  variance    was  held   to  be  immaterial.^^^ 
Where  an  instrument  in  writing  is  described  in  the 
complaint  as  a  contract  to  pay  one  hundred  dollars,  and 
the  contract  given  in  evidence  is  an  agreement  to  pay 
one  dollar,  the  complaint  will  be  considered  as  amended 
in  the  higher  court,  and  the  variance  avoided ;  ^^  but 
the  recovery  is  limited  to  the  lesser  amount,  no  aver- 
ment of  any  mistake  as  to  the  amount  agreed  to  be 
paid  having  been  made.^^    A  note  and  mortgage  given 
to  secure  an  indebtedness  to  a  county,  running  in  terms 
to  the  supervisors  of  such  county  or  their  successors  in 
office,  may  be  declared    upon  as  obligations  to  the 
county,  and  the  misdescription  of  the  obligee  will  not 
vitiate  them,^^    And  where  letters  are  declared  on  in 
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substance  as  showing  a  contract,  a  literal  variance  be- 
tween one  of  them  as  presented  in  evidence,  and  as  set 
forth  in  the  pleading,  is  not  sufficient  to  exclude  it.^* 
But  where  a  note  declared  on  does  not  mention  any- 
place of  payment,  and  that  offered  in  evidence  is  made 
payable  at  a  certain  bank,  the  variance  is  held  to  be 
fatal.^5  So  an  instrument  was  described  in  the  com- 
plaint as  an  obligation  to  pay  the  plaintiff  the  full  sum 
of  five  thousand  dollars,  and  the  instrument  offered  in 
evidence  was  an  obligation  to  pay  a  sum  not  to  exceed 
five  thousand  dollars,  subject  to  certain  provisos  and 
conditions  therein,  and  the  variance  was  held  fatalj^ 

1  Walters  v  Mac*»,  2  Barn.  <fe  Aid.  758  ,  May  v.  Miller.  27  Ala.  515  ; 
Btickney  v.  Stickney.  21  N  H.  61,  69  :  Hooker  v.  Gallagher,  6  Fla.  351 ; 
McNamee  v,  Minke.  49  Md.  122  ;  Atlantic  etc.  Ins.  Co.  v.  iSanders,  36 
N.  H.  252  ;  ConoJly  v.  Cottl>-,  1  111.  286.  But  in  an  action  upon  aeon- 
tract,  a  variance  between  the  declaration  and  proof,  not  matter  of 
description,  and  which  does  not  change  the  nature  of  the  contract,  is 
Immaterial  Moore  v  Lake  Company,  5S  N  H.  254 :  Ferguson  v. 
Harwood,  7  Crauch,  408. 

2  Weall  V.  King,  12  East,  452  :  Loper  v.  De  Talest,  1  Brod.  <fc  B. 
538:  McNamee  v.  Mmke  49  Md  122. 

3  Jl&yav  Samuels.  55  Tex.  560;  McClelland  u.  Smith,  3  Tex.  210; 
£stepv.  £step,  23  Ind.  114;  Beach  v.  Curie,  15  Mo.  105;  Barrickv. 
Austin.  21  Barb.  241  ;  Chapman  v.  Carolin,  3  Bosw.  456 ;  Kuowltoii 
V.  Bowron,  7  Wis.  500;  Herrick  v.  Graves,  16  Wis.  157:  Hamilton  v. 
Pumphrey,  20  Ind.  396;  Bank  v.  Woods,  28  N.  Y.  545;  Gibbon 
V.  Dougherty,  10  Ohio  St.  :J65  ;  Haynesv.  Co  wen,  15  Kan.  637 :  Krutzt?. 
Howard,  70  Ind.  174  f  Lilly  v.  Baker,  88  N.  C.  151. 

4  Trowbridge  v  Didier,  4  Duer,  448.  If  certain  writings  are  de- 
scribed in  the  pleadings  as  promissory  notes,  and  It  turns  out  in  proof 
that  they  are  also  negotiable,  there  Is  no  variance:  Beach  v.  Curie, 
15  Mo.  105. 

5  Corcoran  v.  Doll,  32  Cai.  82. 

6  Catlin  v.  Gunter,  11  N.  Y.  368. 

7  Boone  v.  Stover,  66  Mo.  430.  And  see  Bishop  v.  Griffith,  4  Colo. 
68  •  LiUy  v.  Baker,  88  N.  C.  151, 

8  Wilson  V.  Phillips,  8  Kan.  211.  And  see  May  v.  Pollard,  28  Tex. 
C77  !  Knowlton  v.  Bowran,  7  Wis.  500  ;  Byiugton  v.  Bradley,  II  Iowa, 
78 ;  Gentry  v.  Doolin,  1  Bush,  1. 

9  Farmer  v.  Oram,  7  Cal.  135. 

10  Zelgler  v.  Wells,  28  Cal.  263.  And  see  Doron  v.  Crosly,  12  Ind. 
634  ;  13  Ind.  497 ;  Campbell  v.  Wolf,  3H  Mo.  459 ;  Lipscomb  v.  Ward,  2 
Tex.  277 ;  Farley  v.  Harvey,  14  Ind.  377. 

11  Lucas  V.  Smith,  42  Ind.  103.  And  see  Krut^sv.  Howard,  70  Ind. 
174. 

12  Lucas  V.  Smith,  42  Ind.  103. 


2  881  VARIANCE.  490 

13  8opervl9ora  etc.  v.  Hall,  42  Wis  S9.    And  ae*^  Calms v  O'BIeness, 
40  Wis.  499. 

14  Klmbell  v.  Moreland,  55  Oa.  161 

15  Faulkner  v.  Faulkner,  Vi  Mo.  327     And  see  Pnckett  v.  Kingr*  2 
Ala.  570:  Dickinson  v.  Tunstali.  4  Ark.  170;  Oblo  etc.  B.  R.  Co   *> 
Palm,  18  111.  22. 

16  Supreme  Council  etc.  v.  Anderson,  61  Tex.  296. 

i  881.  Allegatioii  as  to  joint  or  leveral  liaUlity  —At 
common  law,  where  a  joint  contract  is  the  subject  of  an 
action,  the  recovery  must  be  against  all  or  neither  of  the 
defendants.^  The  plaintiff  will  be  nonsuited  on  the 
trial  if  he  fails  in  proving  a  joint  contract  as  alleged  ' 
But  under  the  Codes,  where,  in  an  action  against  several 
defendants  for  an  alleged  indebtedness  by  all,  the  evi- 
dence shows  an  indebtedness  owing  from  any  one  of 
them,  the  plaintiff  is  entitled  to  judgment  against  him.' 
In  other  words,  allegation  of  a  joint  contract  made 
by  several  defendants,  and  proof  that  only  a  part  cf 
them  contracted,  is  allowable  under  the  Code  system 
of  pleading.*  But  under  the  present  as  well  as  the 
former  system,  if  the  plaintiff  alleges  a  joint  undertak- 
ing of  the  defendant  and  another,  and  proves  only  a 
separate  undertaking  by  the  defendant  alone,  there 
will  be  a  failure  of  proof  for  want  of  identity  between 
the  cause  of  action  with  that  which  is  alleged.*  And  it 
was  held  that  where  the  pleading  sets  up  ja  sev- 
eral contract  alone,  a  joint  contract  cannot  be  given 
in  evidence.*  An  action  lies  against  one  or  more 
of  the  obligors  on  a  joint  and  several  obligation,  at  the 
option  of  the  plaintiff,  and  if  the  complaint  alleges  a 
joint  obligation,  it  may  be  amended  after  proof  of  a 
joint  and  several  obligation,  so  as  to  sustain  the  judg- 
ment against  more  than  one,  and  less  than  the  whole 
number.' 

1  See  1  Chit.  Pl^ad.  51 ;  Mcintosh  v.  Ensign.  28  N  V  1?2  ;  Hempy 
t'.  Ransom,  ;«  Ohio  St.  315 :  Brown  v.  Warner.  2  Marsh.  J  J  87 ; 
Peebles  v  Rand,  43  N  H.  333 ;  Tuttle  v.  Cooper.  10  Pick.  231. 
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2  Neale  v.  King,  12  East,  454 ;  Cooper  v.  Whttehoose,  6  Car.  A  P. 
M5 ;  Max  V.  Boberts,  12  East,  94 ;  Whiting  v.  Cook.  8  Alien,  63. 

3  Lambkin  v.  Chisom-  10  Ohio  St.  450;  Hempy  v.  Bansom,  33 
Ohio  St  315;  Truesdeli  v.  Khodes,  26  Wis.  219;  Allnut  v.  Leper,  48 
Mo.  319 :  Stanwiz  Bank  v.  Leggett,51N  Y  552  ;  Coaklev  v.  Chamber- 
lain, 8  Abb.  Pr.  N.  S.  37  ;  Brown  v.  Woods,  48  Afo.  830 ;  Blchardson  v. 
Jones,  58  Ind.  240  ;  Butenberg  v.  Main.  47  Cal.  213. 

4  Mcintosh  V.  Ensign,  28  N.  Y  172 ;  Bragman  v.  McOalre.  32  Ark. 
733  ;  Witherhead  v.  Allen,  28  Barb.  661 ;  Ziuk  v.  Attenbarg,  18  How.  Pr. 

108. 

5  Gossom  V.  Badgett,  6  Bush,  97. 

6  Stearns  v.  Miartin.  4  Cal.  227.  But  see  Bowden  v.  Winsmith,  11 
S.  C.  409  ;  Waits  v.  McClure,  10  Bash,  763. 

7  Field  V.  Van  Cott,  15  Abb.  Pr.  N.  8. 349  ;  6  Daly,  808. 

J  222.  AUegation  of  performanee — Waivor.—  Under  a 
complaint  setting  out  a  contract  and  averring  its  per- 
formance by  the  plaintiff,  evidence  that  a  performance 
was  waived,  or  that  the  contract  was  altered  by  the  acts 
of  the  parties,  is  not  admissible.^  Thus  a  plaintiff  in  an 
action  against  the  drawer  of  a  bill  of  exchange,  or  the 
indorser  of  a  note,  cannot  aver  demand,  protest,  and 
due  notice  thereof,  and  then  recover  upon  proof  of  facts 
amounting  to  a  waiver  of  these,  as  a  subsequent  promise 
to  pay  by  the  drawer  or  indorser  after  full  knowledge 
of  the  f^iets.'  So  in  an  action  against  an  indorser,  under 
aa  allegation  that  the  plaintiff  used  due  diligence  in  the 
prosecution  of  a  suit  against  the  maimer,  evidence  that 
such  suit  would  have  been  unavailing  because  of  the 
insolvency  of  the  maker,  is  not  admissible.'  But  the 
general  rule  that  evidence  in  excuse  for  non-per- 
formance, under  an  averment  of  performance  is  not 
admissible,  is  said  to  be  of  little  consequence,  since 
the  party  may  amend  his  pleading  and  then  give 
the  evidence.*  If  a  waiver  is  relied  upon  as  a  defense 
it  must  be  specially  pleaded.*  So  an  estoppel  must  be 
specially  pleaded  to  authorize  evidence  to  establish  it;  ^ 
therefore,  in  an  action  declaring  on  a  written  contract, 
it  was  held  that  evidence  of  facts  showing  an  estoppel 
to  deny  such  contract  amounted  to  a  failure  of  proof.^ 


a  223-824  YARiANCfi.  432 

But  in  an  action  for  the  conversion  of  a  chattel,  it  seeina 
that  facts  showing  an  estoppel  of  the  plaintiff  to- claim 
title  may  be  given  in  evidence  on  the  question  of  title, 
without  being  specially  pleaded.® 

1  Fauble  v.  Bavls,  49  Iowa,  462 ;  O'Leary-  v.  Board  of  Bdacatlon.  9 
Daly,  161 ;  Edgerly  v.  Farmers'  Ins.  Co.  43  Iowa,  587 

2  Lumbert  v.  Palmer,  29  Iowa,  104  *  Pier  v.  Heinrichofifen,  52  Mo. 

333. 

3  Woolsey  V.  WIlliams,34  Iowa,  413.  And  see  Bernhard  v.  "Wash. 
Life  Ins.  Co.  40  Iowa,  442  ;  JSdgerly  v.  Farmers'  Ins.  Co.  43  Iowa,  587 ; 
Oakley  v.  Morton,  11 N.  Y.  25. 

4  Hosley  v.  Black,  28  N.  Y.  438 ;  Dauchy  v.  Tyler.  15  How.  Pr.  399. 

5  Livesey  v.  Omaha  Hotel  Co.  6  Neb.  50  ;  Murphy  v.  Sherman,  ii 
Minn.  196. 

6  Bugh  V.  Ottenbelmer,  6  Oreg.  231.    And  see  2  67,  ante. 

7  Phillips  V.  Van  Schalck,  37  Iowa,  229. 

8  Bogers  v.  King,  66  Barb.  495. 

§  223.  Betweea  proof  and  bill  of  particulars.  — It  is  the 
office  of  a  bill  of  particulars  to  point  out  the  items  and 
particulars  embraced  in  a  claim  so  as  to  identify  them,* 
And  it  is  sufficiently  definite  and  certain  if  it  apprises 
the  party  for  whose  benefit  it  is  given,  of  the  evidence 
which  is  to  be  offered,  so  that  there  can  be  no  mistake 
as  to  the  preparation  to  be  made  to  resist  the  claim.*  A 
variance  between  the  proofs  and  the  bill  will  not  there- 
fore be  deemed  material,  unless  the  opposite  party  is 
misled  thereby.* 

1  Seaman  v.  Low,  4  Bosw.  337.    And  see  2 125,  ante. 

2  Dubois  V.  Delaware  etc.  Canal  Co.  12  Wend.  834  ;  15  Wend.  87  ; 
Smith  V.  Hicks,  5  Wend.  48. 

3  Seaman  v.  Low,  4  Bosw.  337. 

J  224  Between  f amnions  and  complaint. — As  it  re- 
spects vemiBf  a  variance  between  the  summons  and  the 
complaint  is  immaterial,  and  the  county  named  in  the 
complaint  will  control.*  But  in  case  of  a  variance 
between  the  summons  and  complaint  in  respect  to  the 
names  of  parties,  the  rule  is  different,  and  the  summons 
must  be  considered  as  controlling  the  complaint.*    A 
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variance  between  sammons  and  complaint,  as  it  re- 
spects the  nature  of  the  cause  of  action,  will  be  deemed 
material  Jf  the  defendant  has  been,  or  may  have  been, 
thereby  misled  to  his  prejudice. ^  But  a  defendant  can- 
not be  thus  misled  when  the  summons  and  complaint 
are  served  at  the  same  time,  and  in  such  case,  a  vari- 
ance between  them  in  respect  to  the  relief  demanded 
-will  be  disregarded.^ 

1  Hotcbkjfls  V.  Crocker,  15  How.  Pr.  836 ;  Merrill  v.  Orlnnell,  10 
How.  Pr.  31.    See  {  8,  ante, 

2  Allen  V.  Allen,  14  How.  Pr.  248:  Follower  v.  Langhlln,  12  Abb. 
Pr.  106.    See  Hofltaian  v.  Bircher,  22  W.  Va.  537. 

3  See  Hemson  v.  Becker,  29  How.  Pr.  385 ;  Brown  v.  Baton,  97 
How.  Pr.  325 ;  Garrison  v.  Carr,  34  How.  Pr.  187 ;  8  Abb.  Pr.  N.  8. 280. 

4  Brown  v,  Eaton,  87  How.  Pr.  32& 
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CHAPTER  X,  • 

AMENPHBNT8. 

8  22S.  In  general — Liberally  allowed. 

{  226.  As  of  course 

{  227.  Extent  of,  as  of  coarse. 

i  223.  Instances  of,  allowed  as  of  oonnei 

{  223.  Effect  of,  as  of  course. 

{  230.  Made  In  bad  faith  —  Remedy. 

2  231.  On  motion  before  trial. 

2  232.  After  demurrer. 

{  233.  At  the  trtoL 

{  234.  After  trial. 

{  235.  After  remand  of  cause  —  On  appeal. 

{  2:^6.  When  considered  as  made  —  Defects  cared,  etc 

{  237.  Instancesof  allowed— Generally. 

{  238.  By  whom  mode. 

{  230.  Exercise  of  discretion  in  allowing. 

\  240.  How  made. 

{  241.  Terms  on  allowing. 

{  242.  Eflfect  of — Waiver  —  Practice*  etc. 

§  226.  In  general— Liberally  allowed. — Under  Codes 
of  Procedure,  the  most  supple  provisions  exist  for  the 
correction  of  errors  and  mistakes  in  pleading :  Thus, 
one  general  provision  is,  that  the  court,  in  furtherance 
of  justice,  and  on  such  terms  as  may  be  proper,  may 
amend  any  pleading,  process,  or  proceeding,  by  cor- 
recting a  mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect,  and  may  supply  an  omission  in 
any  proceeding.*  And  it  is  further  provided  that  the 
court  must,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which 
does  not  affect  the  substantial  rights  of  the  adverse 
party.^  The  provisions  of  the  Codes  authorizing  amend- 
ments were  intended  to  protect  parties  when  errors 
had  occurred  and  mistakes  had  been  made,  and  when 
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a  case  oomea  within  the  scope  of  the  proyisions,  and 
there  is  no  bad  faith  nor  wanton  delays  imputed  to  the 
party  supplicants  the  court  should  permit  the  amend- 
ment.' And  it  is  now  pretty  much  a  matter  of  course 
to  permit  parties  to  amend  their  pleadings  before  trial, 
when  the  amendment  will  produce  no  delay  of  the 
trial,  nor  work  any  especial  hardship  to  the  adverse 
party ;  *■  the  terms  imposed  being  usually  the  payment 
of  the  costs  of  the  motion,  and  such  other  costs  and 
expenses,  if  any,  as  the  party  will  lose  by  reason  of  the 
desired  amendment.^  The  leading  purpose  of  the  Code 
provisions  on  the  subject  is,  to  prevent  actions  from 
being  defeated  on  grounds  that  do  not  affect  the  merits 
of  the  controversy,  whenever  it  can  be  done  by  amend- 
ment.* And  it  is  said  that  the  largest  liberality  should 
be  especially  permitted  in  amendments  on  appeal  from 
Justice's  Court.^ 

1  See  N.  Y.  Code  Civ.  Proc.  {  723 ;  CaL  Code  Civ.  Proc.  H73  ;  2 
Ohio  Rev.  Stats.  £5114;  Colo.  Code  Civ.  Proc.  J  75;  N.  C.  Code  Civ. 
Proc  1132 ;  S.  C.  Code  Civ,  Proc.  J  196 ;  Kan.  Code  Civ.  Proc.  {  130  ; 
Oreg.  Code  Olv.  Proc.  i  99 ;  Neb.  Code  Civ.  Proc.  {  144 ;  Minn.  Code 
Civ.  Proc.  3  109 :  Holmes  v.  Campbell,  12  Minn.  221 ;  Vladero  v. 
Viadero,  7  Hun,  Slfl. 

2  Cal.  Code  Civ.  Proc.  I  475;  Minn.  Code  Civ.  Proc.  { 112;  Ind. 
Code  Civ.  Proc.  i  101 ;  Greg.  Code  Civ.  Proc.  iVH;  N.  Y.  Code  Civ. 
Proc.  1 723 ;  Iowa  Rev.  Code,  g  2890 ;  2  Ohio  Rev.  Stats.  1 6115.  A  Judg- 
ment will  not  be  reversed  upon  the  ground  of  defects  In  pleadings, 
when  it  is  apparent  upon  tne  face  of  the  record  that  the  paitles 
have  had  a  full  trial,  that  neither  party  has  been  prejudiced  by  rea- 
son of  such  defect,  and  that  substantial  Justice  has  been  done: 
J>onlphan  v.  Street,  17  Iowa,  317. 

3  Schreyer  v.  Mayor  etc  7  Jones  A  8. 277 ;  Harrington  v.  Slade. 
22  Barb.  161 ;  Kirstein  v.  Madden,  88  Cal.  158 ;  Stringer  v.  Davis,  SO 
CaL  821 ;  McMillan  v.  Dana,  18  Cal.  349. 

4  Gilchrist  V.  Gilchrist,  44  How.  Pr.  817 ;  Union  Nat  Bank  v, 
Bassett,  3  Abb.  Pr.  N.  S.  :)59 ;  Bowman  v.  De  Peyster,  2  Daly,  203. 

5  Gilchrist  V.  Gilchrist,  44  How.  Pr.  317. 

6  BuUard  v.  Johnson,  65  N.  C.  436 ;  Robinson  v,  Wllloughby,  67 
N.  O.  84  ;  Tarrant  v.  GIttelson,  IB  S.  C.  234. 

7  Newberg  v.  Farmer,  1  Wash.  T.  N.  S.  182. 

i  226.  As  of  oouFfe. — Within  the  times  specified  in 
the  different  Codes,  any  pleading  may  be  once  amended 
by  the  party  filing  or  serving  it,  as  a  matter  of  course. 
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without  costs,  and  without  prejudice  to  the  proceedings 
already  had.^    This  right  to  amend  of  course  is  absolute, 
subject  to  the  power  of  the  court  to  strike  out  for  cause 
shown.^    And  the  amended  pleading  must  stieind,  un- 
less it  is  made  to  appear  that  it  is  amended  for  the  pur- 
pose of  delay,  and  that  the  adverse  party  would  lose  the 
benefit  of  a  term  for  which  the  cause  was  or  may  be 
noticed.^    But  a  pleading  can  be  amended  but  once  as 
of  course,  in  the  whole  course  of  the  action,  and  if  the 
party  deems  it  important  to  amend  a  second  time,  he 
must  apply  to  the  court.^    And  it  seems,  if  he  has 
amended  his  pleading  once,  though  by  order  of  the 
court,  his  right  to  amend  of  course  is  gone.*    But  his 
right  to  amend  as  of  course  is  not  lost,  unless  the 
change  in  the  pleading  amounts  to  an  amendment  in 
fact;^  and  the  fact  that  portions  of  a  pleading  are,  on 
motion,  struck  out  as  irrelevant  and  redundant,  cannot 
be  considered  an  amendment  within  the  meaning  of 
the  Code  provisions  on  the  subject ;  ^  so  of  an  instru- 
ment professing  to  be  an  amended  pleading,  which, 
though  in  form  and  phraseology  different  from  the  orig- 
inal, in  its  legal  effect  amounts  to  the  same  thing.<> 
Adding  a  verification  to  a  complaint  is  not  an  amend- 
ment ;  ^  and  a  change  of  parties  is  held  not  to  be  an 
amendment  of  pleadings.'^^    A  party  may  w^aive  his 
right  to  amend  as  of  course  by  express  notice  that  he 
will  not  amend,^!  and,  according  to  some  of  the  decis- 
ions, noticing  the  cause  for  trial  is  a  waiver  of  the  right.*' 
But  the  right  is  not  waived  merely  by  examining  the 
defendant  as  a  witness  after  joinder  of  issue  and  before 
trial." 

1  See  N.  Y.  Code  Cav.  Proc.  {  542  ;  2  Ohio  Kev.  Stat  2  Sill ;  CaL 
Code  Civ.  Proc.  S  472 ;  Neb.  Code  Civ.  Proc.  |  141 ;  Oregr.  Code  Civ. 
Proc.  f  97 ;  Ind.  Code,J  97 ;  Minn.  Code,  i  106  ;  StilweU  v.  Keily,  5  Jones 
&  S.  418  ;  Kimball  v.  Bryan,  56  Iowa,  (^ ;  Barber  v.  Reynolds,  33  Cal« 
497 ;  Allen  v.  Marshall,  34  Cal.  166 ;  Hill  v.  Supervisors,  10  Ohio  St. 
621.  Sammons  cannot  be  amended  of  course:  Walkenshaw  v.  Per- 
Bel,  7  Bobt.  606 ;  32  How.  Pr  3ia 
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2  Orifren  v.  Cohen,  8  How.  Pr.  451 ;  Boss  v.  Blnsmore.  12  Abb.  Pr. 
41 ;  20  How.  Pr.  328  :  Clooper  v.  Jones,  4  Band.  dStd ;  Frank  v.  Bush,  2 
K.  Y.  Civ.  Proc.  R.  2E0,    And  see  Ostander  v,  Oonkey,  20  Han,  421. 

8  Clifton  1'.  Brown,  2  N.  Y.  Civ.  Proc.  B.  44.  See  Allen  v.  Comp- 
ton,8How.  Pr.  251. 

4  Sands  v.  Calkins,  30  How.  Pr.  1 ;  Wblte  v.  Mayor  etc  6  Dner, 
0B5 ;  14  How.  Pr.  495  ;  5  Abb.  Pr.  822. 

5  Jeroliman  v.  Cohen,  1  Dner,  iSSSt ;  Sands  v.  Calkins,  80  How.  Pr.  L 

6  Jeroliman  v.  Cohen,  1  Dner,  620 ;  Cooper  v.  Jones,  4  Sand.  899. 
'    7   Boss  V.  Dinsmore,  20  How.  Pr.  328 ;  12  Abb.  Pr.  4 

8  Snyder  t>.  White,  6  How.  Pr.  32L 

9  George  v,  McAvoy,  6  How.  Pr.  2001 

10  Billings  V.  Baker,  6  Abb.  Pr.  213. 

11  Cnsson  V.  Whalon,  5  How.  Pr.  80S. 

12  Cusson  V.  Whalon,  5  How.  Pr.  305 ;  PhUllps  v.  Snydam,  54  Barb. 
153;  6  Abb.  Pr.  N.  S.  289.  Bat  see  eontrat  Clifton  v.  Brown,  27  Han, 
Zn  ;  2  N.  Y.  Civ.  Proc  R.  44 ;  Daycklnck  v.  N.  Y.  BL  B.  B.  Co.  6  N.  Y. 
Civ.  Proc.  B.  22  ;  17  Jones  <ft  S.  244. 

13  Stilwell  V.  Kelly,  5  Jones  &  S.  417. 

{  227.  Extent  of,  as  of  oonrse. — Amendments  as  of 
coarse  will  be  liberally  allowed  to  almost  any  extent, 
provided  the  facts  alleged  by  way  of  amendment  are 
only  such  as  serve  to  explain  or  perfect  the  cause  of 
action  already  presented.^  A  party  cannot,  by  amend- 
ment of  his  pleading  before  trial,  change  the  whole 
nature  of  liis  cause  of  action  or  ground  of  defense;^ 
and  more  particularly,  a  plaintiff  cannot,  under  the 
form  of  an  amendment  of  his  complaint  before  trial, 
change  the  action  from  one  in  tort  to  one  on  contract, 
or  the  reverse.*  An  amendment  attempting  such  a 
change  is  properly  not  an  amendment,  but  a  substitu- 
tion of  a  cause  of  action  different  in  nature  and  sub- 
stance from  that  originally  stated.*  And  two  tests  are 
given  by  which  to  determine  whether  a  second  com- 
plaint is  an  amendment  or  the  substitution  of  a  new 
cause  of  action,  namely :  (1)  that  the  same  evidence 
will  support  both  complaints ;  (2)  that  the  same 
measure  of  damages  will  apply  to  both ;  *  if  both  of 
these  tests  fail,  the  new  pleading  is  not  an  amendment.* 
Thus,  where  the  first  complaint  was  in  trover  for  cer- 
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tain  goods,  and  the  second  charged  tiiat  the  defendant 
had  maliciously  sned  oat  a  writ  of  attachment  and 
caused  the  goods  to  be  seized  and  sold  at  a  sacrifice,  it 
was  held  that  the  latter  stated  a  new  and  distinct  cause 
of  action,  and  wasr  not  an  amendments  So,  in  an 
action  to  recover  damages  for  flowing  the  plaintiff's 
land,  he  was  not  permitted  to  amend  so  as  to  charge 
the  defendant,  under  the  statute,  for  appropriating  the 
land  to  his  own  use.^  It  is  however  held  in  New  York, 
that  a  plaintiff  may  amend  his  complaint  of  cour^,  by 
setting  forth  a  new  cause  of  action,  and  this  right  is  not 
restricted  to  setting  forth  a  cause  of  action  of  the  same 
class  as  that  contained  in  the  original  complaint,  but 
he  may,  by  omitting  the  original  cause  of  action,  insert 
another  of  a  different  class,  provided  the  summons  be 
appropriate  to  it  ;>  and  it  is  held  that  the  same  princi- 
ples should  be  applied  to  the  amendment  of  answers.^*^ 
And  in  allowing  amendments  to  answers,  the  court 
does  not  now  regard  the  character  of  the  defense  sought 
to  be  interposed ; "  any  defense,  though  unconscionable 
in  its  nature,  as  the  Statute  of  Limitations,  or  usury, 
may  be  set  up  by  amendment.^^  Matters  happening 
subsequent  to  the  original  pleading  cannot  be  set  up  by 
amendment,  but  must  be  presented  by  supplemental 
pleading.!* 

1  Hutledge  v.  Vanmeter,  8  Bu8h,354 ;  Taylor  v.  Koran,  4  Met. 
(Ky.)  130 ;  HoUIster  v.  Livir.ffston,  9  How.  Pr.  140:  Btryker  v,  N.  Y. 
Exchange  Bank,  28  How.  Pr.  20 ;  42  Barb.  811 ;  Whitcomb  r.  Hunger- 
ford,  42  Barb.  177  ;  Bailey  v.  Jobnaon,  1  Daly,  61 ;  Valencia  v.  Ooach. 
32  Cal.  3S9. 

2  Board  of  Supervisors  v.  Decker,  84  Wis.  878 ;  Scovill  v,  Olassner* 
79  Mo.  449  ;  Humphrey  v.  Hughos,  79  Ky.  4S7  ;  Sweet  ».  Mitcbell,  IS 
Wis.  641 ;  Stevens  v.  Broolvs,  23  Wis.  196 ;  Wheeler  ».  Van  Denberg,  6 
Colo.  698 ;  Givensv.  Wheeler,  6  Oolo.  149. 

8  Board  of  Supervisors  v.  Decker,  34  Wis.  378 ;  Lumpkin  v.  Collier, 
69  Mo.  170 ;  Ramirez  v.  Murray,  5  Cal.  222 ;  Hackett  v.  California 
Bank,  57  Cal.  835 ;  Lane  v.  Beany,  19  Barb.  51. 

4  Board  of  Supervisors  v.  Decker,  34  Wis.  878. 

5  Lumpkin  v.  Collier,  69  Mo.  170  ;  Scovill  v.  Glassner,  79  Mo.  418. 

6  Scovill  V.  Glassner,  79  Mo.  449. 
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7  ScovUlv.  GUi88ner,79Mo.44a. 

8  Newton  v.  Allls,  12  Wis.  378. 

9  Brown  v.  Leigh,  49  N.  Y.  78 :  12  Abb.  Pr.  N.  S.  198.  And  see 
Stronflf  V.  Dwlght,  11  Abb.  Pr.  N.  S.  319 ;  Mason  v.  Whitely,  4  Duer, 
611 ;  wyman  v.  Redmond,  18  How.  Pr.  272 ;  Pielden  v.  Caselli,  16 
Abb.  Pr.  289;  26  How.  Pr.  173.  But  compare  Boeder  v.  Say  re,  70 
N.  Y.  180 ;  Woodruflf  t>.  Dictde,  31  How.  Pr.  164  ;  Diamond  v.  Williams- 
burgh  Ins.  Co.  4  I>al7, 494 ;  Bobertson  v.  Bobertson,  9  Daly,  44. 

10  Brown  v.  Leigh,  49  N.  Y.  78 ;  12  Abb.  Pr.  N.  S,  193 ;  Diamond  v, 
Williamsburgh  Ins.  Co.  4  Dal7, 494. 

11  Barnett  v.  Meyer,  10  Hnn,  109. 

12  Queen  v.  Babcoclc,  41  Barb.  337 ;  22  How.  Pr.  229:  13  Abb.  Pr. 
263  ;  3  Abb.  Ct  App.  129  ;  8  Keyes.  428 ;  Bowman  v,  De  Peyster,  2 
Daly,  203  ;  Gilchrist  v.  Gilchrist,  44  How.  Pr.  317 ;  Union  Nat.  Bank  v. 
Bassett,  3  Abb.  Pr.  N.  8. 358. 

13  Anthony  v.  Day, 6  N.  Y.  Week.  Dig.  240:  Hornfager  v.  Horn- 
fager,  6  How.  Pr.  13 ;  Sheldon  v,  Adams,  41  Barb.  54 ;  27  How.  Pr. 
17);  18  Abb.  Pr.  405;  Lampson  v.  McQueen,  15  How.  Pr.  34) ;  Van 
Maren  v.  Johnson,  15  GaL  918 ;  McCaslan  v.  Latimer.  17  S.  C.  123. 

2  238.  Instaaoes  of,  allowed  as  of  coutbo.— A  plaintiff 
may  amend  his  complaint  by  striking  out  one  of  the 
causes  of  action;^  so  a  pleading  may  be  amended  of 
course  by  adding  a  new  and  distinct  cause  of  action  or 
defense,'  provided  the  new  cause  of  action  be  not  in- 
consistent with  the  one  stated  in  the  original  com- 
plaint.' So  the  plaintiff  may  amend  his  complaint  by 
changing  the  place  of  trial ;  *  and  it  was  held  that  he 
inay  change  his  prayer  for  relief,  as  by  adding  to  a 
I  claim  for  damages  a  prayer  for  an  injunction ;  ^  but  a 

I  complaint  cannot  regularly  be  amended  as  to  parties, 

without  a  corresponding  amendment  of  the  summons.* 
An  amendment  seeking  a  different  or  an  enlarged 
relief  does  not  set  up  a  new  cause  of  action^  and  much 
less  does  a  prayer  for  a  greater  amount  of  damages, 
when  the  injury  for  which  they  are  claimed  is  the  same 
previously  declared  on.^  But  a  complaint  setting  up  a 
purely  legal  cause  of  action  cannot  be  amended  as  of 
course  so  as  to  set  up  a  cause  of  action  in  equity.^  A 
complaint  on  a  note,  and  to  foreclose  a  mortgage  secur- 
ing it,  may  be  amended  without  leave,  at  any  time 
before  trial,  by  the  withdrawal  of  so  much  as  relates  to 
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the  mortgage.^^  A  defendant  sued  by  a  fictitious  name 
is  a  party  to  the  action  from  its  commencement,^^  and 
an  amendment  to  the  complaint  by  inserting  the  true 
name  does  not  change  the  cause  of  action.^'  Amend- 
ing a  complaint  in  an  action  to  recover  for  goods  sold 
and  delivered,  by  striking  out  certain  allegations  as  to 
fraudulent  representations  made  by  the  purchaser, 
does  not  change  the  cause  of  action,  such  allegations 
being  unnecessary. '>  The  right  to  amend  as  of  course 
includes  the  right  of  a  defendant  to  withdraw  a  de- 
murrer and  serve  an  answer  instead.^^  So  a  defendant 
may  amend  his  answer  by  omitting  or  withdrawing  a 
defense  or  counter-claim.^* 

1  Watson  V.  Rashmore,  15  Abb.  Pr.  61. 

2  Townnend  v.  Piatt,  8  Abb.  Pr.  323 ;  McQueen  v.  Babcock,  22 
How.  Pr.  22J ;  3  Keyos,  428.  See  McGraw  v.  Godfrey,  56  N.  Y.  610. 
And  see  WilUams  v.  Randon.  10 Tex.  74  ;  McLane  v.  Paschal,  62 Tex. 
102. 

8  Sheldon  v.  Adams,  41  Barb.  54  ;  27  How.  Pr.  179 ;  Van  Syclcels  r. 
Perry,  8  Robt.  621.  And  see  TIernan  v.  Woodruflf,  6  Mcl^ean,  13Sw 
Compare  Brown  v.  Leigh,  49  N.  Y.  78 ;  12  Abb.  Pr.  N.  S,  193. 

4  Stryker  v.  N.  Y.  Exchange  Bank,  28  How.  Pr.  20 :  42 Barb.  511 ; 
Toll  V.  (Jromwell,  12  How.  Pr.  79. 

5  Getty  v.  Hudson  River  Railroad  Co.  6  How.  Pr.  269. 

6  Walkenshaw  v.  Perzel,  7  Robt.  606 ;  32  How.  Pr.  810 ;  Russell  v. 
Spear,  5  How.  Pr.  142  ;  Follower  v.  Laughlin,  12  Abb.  Pr.  105 

7  Raleigh  v.  Cook,  60  Tex.  438. 

8  Raleigh  v.  Cook,  60  Tex.  438  ;  Porterfleld  v.  Taylor,  60  Tex.  264 ; 
Chapman  v.  Sneed.  17Tex.  428.  See  as  to  the  power  of  the  court  to 
amend  the  complaint  so  as  to  demand  Judgment  for  a  larger  amount : 
Reed  v.  Mayor  etc.  97  N.  Y.  620. 

9  Carmlchael  v,  Argard,  52  Wis.  607;  Kavanagh  v.  O'N'eni,  53 
Wla  101 :  Gray  V.  Brown,  15  How.  Pr.  556^  But  compare  Getty  v. 
Hudson  River  R.  R.  Co.  6  How.  Pr.  263  ;  Bock  v.  Alllson.56  N.  Y.  366  ; 
Robinson  v.  WUloughby,  67  N.  C.  84  ;  NeweU  v.  I^ewell,  14  Kan.  202. 

10  Sayers  t>.  First  Nat  Bank,  89  Ind.  230. 

11  Sacramento  v.  Spencer,  53  Cal.  737. 

12  Farrls  v.  Merritt,  63  CaL  118. 

13  Hitchcock  V.  Baere,  17  Hun,  604. 

14  Robertson  v.  Bennett,  1  Abb.  N.  a  478 ;  People  v.  Whlfcwell,  C2 
How.  Pr.  383  ;  Frank  v.  Bush,  2  Civ.  Proc.  250  ;  63  How.  Pr.  282.  An 
amended  complaint  which  radically  changes  the  cause  of  action 
may  be  demurred  to,  without  a  withdrawal  of  the  answer  to  the 
original  complaint :  Kellar  v.  Bare,  62  Iowa,  468. 

•  15   Branegan  v.  Palmer,  5  N.  Y.  Week.  Dig.  82L 
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t  229.  Eflbct  of,  as  of  coarse.— An  amendment  of  any 
pleading  as  of  course,  does  not  prejudice  proceedings 
already  had.^  But  an  amended  pleading  supersedes 
tb  J  original,  and  the  original  ceases  to  perform  any 
other  functions  as  a  pleading.*  Thus,  where  the  change 
in  a  complaint  consists  merely  in  more  fully  setting 
forth  the  cause  of  action  defectively  alleged  in  the  orig- 
inal, the  old  complaint  ceases  to  be  the  complaint  in 
the  case,  or  to  perform  any  further  function,  as  a  plead- 
ing, and  the  amended  complaint  falls  into  its  place  and 
performs  the  same,  and  not  different  functions.'  Go, 
where  an  amended  answer  has  been  sei'ved,  the  issue 
is  to  be  tried  upon  it  as  a  substitute  for  the  original 
answer,  which  is  no  longer  to  be  treated  as  a  pleading 
in  the  cause.*  The  amendment  of  a  complaint  relates 
back  to  the  commencement  of  the  action,  which  dates 
from  the  filing  of  the  original  complaint  and  issuing;  of 
summons  thereon,*  and  may  therefore  prevent  the 
Statute  of  Limitations  from  barring  a  cause  of  action 
not  included  in  the  original.*  In  Iowa,  an  amendment 
to  a  pleading  which  dojBS  not  state  nor  imply  that  it  is  de- 
signed as  a  substitute  for  the  original,  will  be  construed 
in  connection  with  the  original ;  ^  both  must  be  consid- 
ered together .8  So,  by  answering  the  allegations  of  both 
the  original  and  amended  complaint,  the  objection  that 
the  original  is  superseded  by  the  amended  pleading  is 
waived,  and  both  will  be  considered  as  consolidated.' 

1  See  N.  y.  Code  civ.  Proc.  1 542. 

2  Sands  v.  Calkins,  30  How.  Pr.  1 ;  Dann  v.  Baker,  12  How.  Pr. 
621 ;  Fry  v.  Bennett,  9  Abb.  Pr.  45 ;  3  Bosw.  200  ;  People  v.  Hunt,  1 
Idaho  N.  S.  433. 

3  Olllman  v.  Cosgrove,  22  Cal.  358 ;  Barber  v.  Reynolds,  33  Cal.  497; 
People  V.  Hunt,  1  Idaho  N.  8.  433 ;  Null  v.  Jones,  5  Neb.  500 ;  Brown 
V,  aalena  Min.  Co.  32  Kan.  528. 

4  Kapp  V.  Barthan,  1  Smith,  E.  D.  622 ;  Hanscom  v.  Herrick,  21 
Minn.  9.  And  see  Bank  v.  Telegraph  Co.  SO  Ohio  St.  553 ;  Dunlap  v. 
Boblnson,  12  Ohio  St.  530.  But  the  orl^nal  answer  may  be  received 
I'l  evidence,  subject  to  explanation  :  Fogg  v,  Edwards,  20  Hun,  90 ; 
Strong  V.  Dwlght,  11  Abb.  Pr.  N.  S.  319. 
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5  Barber  v.  Reynolds,  38  CaL  487.  An  amended  complaint  Is  to 
be  held  as  stating  the  cause  of  action  as  it  existed  when  the  suit  wtus 
Instituted:  Worley  v.  Moore,  97  Ind.  15.  And  see  Ryan  v.  Railroad. 
Co.  '^1  Kan.  365 ;  Brown  v.  Galena  Mtu.  Co.  32  Kan.  S^ 

A  Ward  V.  Kalbfleisch,  2t  How.  Pr.  283.  But  see  Sheldon  r. 
Adams,  18  Abb.  Pr.  405 ;  Evangelical  Lutheran  Church  9.  Fingar,  VL 
N.  Y.  Week.  Dig.  4d0;  Anderson  v.  Meyers,  CO  CaL  825;  Jeflrers  v. 
Cook,  58  Cal.  161. 

7  Kostendader  v.  Pierce,  37  Iowa,  64S. 

8  Pharo  v.  Johnson,  15  Iowa,  660. 

9  Kline  v.  Corey,  18  Hun,  524. 

§  230.  Hade  in  bad  faith— Bexhedy.— If  it  be  made  to 
appear  to  the  court  that  the  amendment  was  made  iu 
bad  faith,  and  for  the  purpose  of  delay,  the  remedy  of 
the  party  aggrieved  is  by  motion  to  strike  it  out.*  And 
if  the  amended  pleading  be  stricken  out,  the  parties  aro 
returned  to  their  former  position.'  If  tlie  amendment 
is  made  in  good  faith,  and  not  for  the  purpose  of  delay, 
it  cannot  be  stricken  out,  although  the  effect  may  be  to 
deprive  the  opposite  party  of  the  benefit  of  a  circuit  or 
term.'  In  some  cases  a  party  may  determine  for  him- 
self that  the  amendment  was  for  the  purpose  of  delay ;  * 
but  as  a  general  rule,  it  is  for  the  court  to  pass  in  tho 
first  instance  upon  the  propriety  of  the  amendment.^ 
If  a  party  seeks  to  make  an  unauthorized  amendment, 
the  remedy  is  to  refuse  to  accept,  or  to  return  promptly 
the  amended  pleading,  or  give  notice  that  it  would  be 
disregarded,  specifying  on  what  ground.* 

1  N.  Y.  Code  Civ.  Proc.  |  542 ;  Ostrander  v.  Conkey,  20  Hun,  421 ; 
Frank  v.  Bush,  63  How.  Pr.  282  ;  2  av.  Proc.  R.  250. 

2  Frank  v.  Bush,  63  How.  Pr.  282 ;  2  Civ.  Proc.  R.  250. 

3  Griflfen  v.  Cohen,  9  How.  Pr.  431, 453. 

4  8oe  Allen  v.  Compton,  8  How.  Pr.  251 ;  Vanderbilt  v.  Bleeker,  4 
Abb.  Pr.  289 ;  Farrand  v.  Herbeson,  3  Duer,  665, 

5  Griffin  v.  Cohen,  8  How.  Pr.  451 :  Thompson  v.  Minford,  11  How* 
Pr.273. 

6  Hollister  v.  Livingston,  9  How.  Pr.  140.  Compare  Goodwin  v. 
Robinson,  iio  Ark.  585 ;  Spencer  v.  Tooker,  21  How.  Pr.  8S8 ;  12  Abb. 
Pr.  353 ;  Mayer  v.  Woodbury,  14  Iowa,  67. 

§  231.  On  motion  before  trial. — Amendments  to  plead- 
ings before  trial  are  liberally  allowed  upon  applica- 
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tion  made  with  reasonable  diligence.^    The  oourt  will 
j^nt  the  leave  whenever  it  can  see  that  Justice  will  be 
furthered  thereby,  on  some  reasonable  excuse  being 
shown  for  the  defect  sought  to  be  rectified.'    Indeed, 
the  power  of  the  oourt  in  this  respect  is  said  to  be  with- 
out limit,  if  sound  discretion  be  exercised  in  granting 
the   permission.'     The   general   rule  is  to  allow  an 
amendment  in  furtherance  of  Justice,  within  the  exer- 
cise of  a  sound  discretion,  and  to  refuse  is  the  excep- 
tion.^   And  courts  may  sometimes  commit  substantial 
error  by  refusing  to  permit  amendments  to  pleadings 
in  furtherance  of  Justice.^    It  is  the  duty  of  the  courts 
to  aUow  parties  to  perfect  their  pleadings  when  affected 
by  unintentional  error,  but  they  have  power  to  impose 
reasonable  terms  as   the   condition   of   amendment.^ 
Under  the  provisions  of   the  Codes,  the  court   may 
amend  by  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect,  or  by  insert- 
ing other  allegations  material  to  the  case.^    But  it  is 
held,  that  the  court  has  no  power  to  allow  an  amend- 
ment to  a* complaint  which  substitutes  one  cause  of 
action  for  another;^  as,  for  instance,  an  amendment 
changing  the  action  from  one  for  a  separation  to  one 
for  an  absolute  divorce.*    And  leave  to  amend  by  set- 
ting up  a  new  cause  of  action,  which  is  at  the  time 
barred  by  the  Statute  of  Limitations,  should  not  be 
allowed.^o    But  the  court  may,  at  any  time  before  trial, 
allow  the  defendant  to  amend  his  answer  by  setting  up 
a  new  defense.^^    And  according  to  some  of  the  decis- 
ions, no  discrimination  is  to  be  made  by  the  court,  in 
respect  to  granting  leave  to  amend  answers  before  trial, 
between  defenses  which  are  meritorious,  and  other 
legal  defenses,  such  as  the  Statute  of  Limitations,  for- 
merly considered  unconscionable.^'    But  in  Wisconsin, 
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in  actions  between  individuals  it  is  not  an  abuse  of 
discretion  to  refuse  to  permit  the  answer  to  be  amended 
so  as  to  set  up  the  Statute  of  Limitations ;  ^  though  in 
actions  against  counties,  a  different  rule  is  sanctioned 
for  peculiar  reasons  applicable  to  such  defendant  cor- 
porations.^^  Leave  to  amend  may  be  denied  on  the 
ground  of  delay  in  maldng  the  application ;  ^  but  not 
where  such  delay  is  attributable  to  the  negligence  of  the 
other  party .^^  igid  on  an  application  to  amend  the 
answer  in  actions  against  public  corporations,  the  doc- 
trine of  laches  is  not  to  be  as  rigidly  applied  as  in 
actions  against  individuals  or  private  corporations.^^ 
Applications  for  leave  to  amend  are  favorably  regarded 
on  behalf  of  public  corporations.^^  A  defendant  hav- 
ing leave  to  amend  several  defenses  in  his  answer  may 
amend  by  setting  up  one  defense  only."* 

1  Gilchrist  V.  Gilchrist,  44  How.  Pr.  817 ;  Vladero  v.  Vladero,  7 
Hun,  316  ;  Schreyer  v.  Mayor  etc.  7  Jones  <&  8. 277 ;  66  N.  Y.  656 ; 
Crocker  v.  Crocker,  1 8held.  274. 

2  Harringrton  v.  Blade,  22  Barb.  161 ;  Plerson  v.  McCahlll,  22  CaL 
127  ;  Stringer  v.  Davis,  90  Cal.  321. 

3  Byrnes  v.  Dunn,  6  N.  Y.  Week.  Dig.  140. 

4  State  V.  Mayor  etc.  18  Iowa,  388 ;  Brockman  v.  Berryhlll,  16 
Iowa,  183 :  Miller  v.  Perry,  88  Iowa,  301 ;  Hedges  v.  Roach,  16  K^eb^ 
6*74 ;  Henderson  v.  Morris,  6  Oreg.  24 ;  Clark  v.  Clark,  20  Ohio  St. 
128. 

5  Xoons  V.  Price,  40  Ind.  164 :  Bailey  v.  Kay,  .'iO  Barb.  110 ;  Strhurer 
?>.  Davis,  30  Cal.  318 ;  Schleflfelln  v.  Whipple,  10  Wis.  81 :  Wright  t». 
Bacheller,  16  Kan.  25J ;  Smith  v.  Yreka  Water  Co.  14  Cal.  201. 

6  McQee  v.  Piedmont  Manuf.  Co.  7  S..  C.  263 ;  Clune  «.  Sullivan, 
58  Cal.  249.  A  s  to  terms,  see  Harrington  v.  Slade,  22  Barb.  161 ;  Tooker 
V.  Arnoax,  1  N.  Y.  Month.  Law  BuU.  54 ;  Havemeyer  v.  Havemeyer, 
62  How.  Pr.  476 :  1  Civ.  Proc.  R.  448  ;  Smith  v.  Rathbun,  13  Hun,  47 ; 
75  N.  Y.  122.  If  leave  Is  given  a  defendant  to  put  in  an  amended  an- 
swer, provided  no  matter  be  set  up  therein  wnlch  will  affect  orders 
previously  made  In  the  cause,  such  amended  answer  will  be  stricken 
out  if  It  is  incompatible  with  the  terms  upon  which  the  leave  was 
granted :  Crump  v.  Thomas,  89  N.  C  24L 

7  See  N.  Y.  Code  Civ.  Proc.  5  728 ;  2  Ohio  Rev.  Stata  {  5114 ;  CaL 
Code  Civ.  Proc.  \  473 :  Weil  v.  Martin,  24  Hun,  645 ;  1  Civ.  Proc.  R.  138: 
Chittenaugo  Cotton  Co.  v.  Stewart,  67  Barb.  423 ;  Travis  v.  Tobias,  8 
How.  Pr.  aS3 ;  New  York  Milk  Pan  Co.  v.  Remington  Works,  25  Hon, 
475 ;  Farris  v.  Merrltt,  63  Cal.  118.  A  bill  of  particulars  annexed  to 
the  complaint,  and  forming  pmliof  it,  is  amendable :  Melvln  t*.  Wood* 
4  Abb.  Pr.  N.  8.  438 ;  8  Keyes,  533;  Teberg  «.  Swenson,  82  Kan,  224; 
4  Paclt  L.  Bep.  83 ;  Ma  Pacil  B.  R.  Ckh  v.  Piper,  26  Kan.  58. 
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8  Van  Syctcela  v.  Perry,  S  Bobt  821  j  Bobertoon  v.  Bobertson,  9' 
Daly.  44  ;  9  Week.  Dig.  848;  Glvens  v.  Wheeler,  5  Colo.  598.  Bai^nes= 
t».  QulKley,  69  N.  Y.  2©;  Parker  v.  Bodes,  79  Mo.  as.    Compare  9  228, 
ante. ;  Ford  v.  Ford,  35  How.  Pr.  321 ;  63  Barb.  525.    When  all  the  facts  • 
nllegred  In  a  complaint  will  not  entitle  a  plathtlifto' any  relief,  facts 
essential  to  the  cause  of  action,  occurring  after  the  commencement 
of  the  action,  cannot  be  Inoorpomted  Into  the  complaint  by  amend- 
ment :  McCollough  v,  Colby,  4  Bosw.  803. 

9  Bobertson  v.  Bobertson,  9  Daly,  44 :  Ohly  v.  Ohly,  11  N,  Y, 
Week.  Dig.  12J ;  3  X.  Y.  Month.  Law  Bull.  12. 

10  Evangelical  Lnth.  Church  v.  Flngar,  11  N.  Y.  Week.  Dig.  480 ; 
Pottler  V.  Matthews,  1  N.  Y.  WeekTDlg.  12 ;  Van  de  Haar  v.  Van 
Domseller,  58  Iowa,  671 ;  Qulmbr  v.  CUmn,  15  N.  Y.  Week.  Dig.  832 ; 
27  Hun,  811.    Compare  Blsley  v,  PhOBnix  Bank,  2  Hun,  349. 

11  Diamond  v.  Williamsburg  Ins.  Co.  4  Daly.  494.    If  a  defendant 
has,  from  a  misconception  of  his  rights,  want  of  knowledge,  or  othdr 
excusable  cause,  omitted  to  avail  himself  of  a  defense,  it  is  always  l.i 
furtherance  of  Justice  to  permit  him  to  set  It  up  upon  proper  terms,- 
If  the  application  is  made  in  good  faith,  and  the  allowing  of  it  wi.1  . 
work  no  Injustice  to  the  pialntLT :  Bowman  v,  De  Peyster,  2  Daly.  203. 
Compare  Loaners'  Bank  v.  Jacoby,  10  Hun,  148;  Cocks  v.  Badford,- 
13  Abb.  Pr.  207 ;  Hughes  v.  Heath,  9  Abb.  Pr.  N.  S.  275 ;  Graves  i'. 
Cameron,  9  Daly,  152 ;  McLane  v.  Paschal.  62  Tex.  105.    A  supplo-- 
mental  reply,  alleging  material   facts  which  occurred   after  tho 
former  reply,  Is  properly  allowed  to  be  filed:  Simpson  v,  Vose,  Si 
Kan.  227. 

12  Gilchrist  v.  Gilchrist,  44  How.  Pr.  817.  And  see  Barnett  v. 
Mayer,  10  Hun,  109 ;  McQueen  v.  Babcoclc,  41  Barb.  3:57 ;  3  Keyes,  423  j 
Pike  V.  Bingham,  N.  Y.  8up.  Ct.  11  Beporter,  750.  Compare  8agory 
V.  Ballroad  Co.  21  How.  Pr.  455. 

13  Plumer  v.  Clarke,  59  Wis.  848.  And  see  Paine  v.  Comstock,  67 
Wis.  15J  ;  Smith  v.  Dragert,  81  Wis.  222. 

14  Plumer  v,  ClaTke,  69  Wis.  846 ;  Wis.  Cent  B.  B.  Co.  ».  Lincoln 
Co.  57  Wis.  137 ;  Capron  v.  Supervisors,  43  Wis.  813  ;  Baker  v.  Super- 
visors etc.  39  Wis.  444. 

15  Egert  v.  Wicker,  10  How.  193 ;  Gowdy  v.  Poullain,  2  Hun,  21S ; 
4  Thonop.  (ft  C.  545;  Abham  v.  Boyd,  4  Daly,  30;  Courtrlght  v. 
Deeds,  87  Iowa,  603. 

16  Bradley  v.  Sheehy,  2  N.  Y.  Week.  Dig.  689. 

17  Lanney  v.  Mayor,  14  K.  Y.  Week.  Dig.  140:  Brooks  v.  Mayor 
etc.  12  Abb.  27.  C.  35a 

18  Seaver  v.  Mayor,  7  Hun,  33L 

19  Decker  v.  Kitchen,  21  Hun,  332. 

'i  282.    After    ddiaiirrer. — Upon    the    decision    of   % 

demurrer,  the  court  may,  in  its  discretion,  allow  the 

party  in  fault  to  plead  anew  or  amend,  upon  such  terms 

as  are  just.^    If  the  complaint  be  defective,  demurrer 

thereto  shonld  be  sustained,  with  leave  to  the  plaintiff 

to  amend.^    But  if  no  leave  to  amend  be  asked  for,  it  is 

not  error  to  proceed  to  final  judgment   against  the 
Booxic  Plkad.  — 88. 
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plalntlif,  without  granting  leave'  ta  amend.'    Or,  if  it 
appears  to  the  court  that  the  oomplauit  cannot  be  so 
amended  as  to  enable  the  plaintiff  to  recover,  the  de- 
fendant is  entitled  to  judgment  absolute   upon   the 
demurrer.^    A  plaintiff  may  be  allowed  to  amend  his 
complaint  after  a  demurrer  thereto  is  overruled,  and 
whether  the  original  complaint  was  sufficient  or  not,  is 
:then  of  no  consequence.^    After  demurrer  sustained  to 
the  defendant's  answer, .  it  is  in  the .  discretion  of  the 
'Court  to  allow  the  defendant  to  amend.*    The  effect  of 
.an  order  sustaining  a   demurrer,  with  leave  to   the 
•defendant  to  amend,  is  to  declare  that  the  averments  in 
the  defense  demurred  to  constitute  no  def ense.'^    If  part 
only  of  an  answer  is  demurred  to,  the  defendant  under 
leave  to  amend  can  only  amend  the  defective  portion  of 
the  answer,  and  cannot  set  up  new  defenses  ;&  but  he 
may  add  to  the   part  demurred  to  anything  whiofa 
would  strengthen  the  defense  as  originally  made,  even 
ir  such  matter  had  from  any  cause  been  passed  over 
and  left  unanswered  in  the  first  pleading.*    Taking 
leave  to  amend  an  answer  after  demurrer  sustained, 
is  hold  to  be  a  waiver  of  the  right  to  assign  error 
.  upon  the  action   of   the  court  in  sustaining  the  de- 
murrer.!<> 

1  N.  Y.  Code  Ciy,  Proc.  i  497.    And  see  2  87,  ante. 

2  Gallagher  v.  Delaney,  10  Cal.  410. 

8  Bevoss  V.  Gray,  22  Ohio  St  159.    And  see  Smith  v,  Yreka  Water 
Co.  14  Cal  201. 

4    Snow  V.  Fourth  Kat.  Bank,  7  Bobt.  479. 

«    Moore  "v.  "Wade,  8  Kan.  880. 

6  Gillan  v.  Hutchinson,  16  OaL  158 ;  Fish  v.  Reddington,  8L  Cat 

'  18S. 

7  Ryan  t;..MByor,  10  Jones  A  S.  202. 

'      8    Flelden  v.  Carelll,  26  How.  Pr.  173  ;  16  Abb.  Pr.  288L    See  Spencer 
V.  Tooker,  21  How.  836 ;  12  Abb.  Pr.  868. 

9  Fiolden  V.  Carelll,  26  How.  Pr.  178 ;  16  Abb.  Pr.  288.    And  see 

.  PLerson  v.  McCahill,  22  Cal.  128. 

10   Hard  v.  Smith,  5  Colo.  2SS\.    And  see  Kennedy  v.  Anderson,  96 
L  Ind.  J51 ;  i  1 17,  auU  /  Tootle  v.Phcanix  In.<i.  Co.  62  Iowa,  362. 
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i  288.  At  the  Mai. — The  court  may  In  its  discretion, 
upon  the  tried,  amend  l^y  conforming  the  pleading  to 
the  facts  proved,  where  the  amendment  does  not  change 
substantially  the  claim  or  defense.^  Amendments  upon 
the  trial  are  very  liberally  allowed  in  furtherance  of 
justice ;  ^  but  it  is  in  the  discretion  of  the  court  to  refuse 
to  allow  them,  if  in  its  judgment  they  are  not  needed 
or  warranted  by  the  facts  of  the  case."  The  exercise  of 
the  powet  of  the  court  in  allowing  or  refusing  them 
must,  in  a  great  degree,  depend  upon  the  special  circum- 
stanoes  of  each  case,  and  be  so  governed  as  to  prevent 
delays  and  to  promote  justice.*  But  where  the  court 
permits  an  amendment  to  be  made  to  a  pleading  during 
the  trial,  it  will  be  presumed  to  be  made  in  furtherance 
of  justice,  unless  the  contrary  appears  from  the  record  .^ 
Generally  speaking,  when-  in  the  course  of  a  trial  it  is 
discovered  that  pleadings  are  so  defective  that  the  real 
subject  of  dispute  cannot  be  finally  determined,  the 
court  should  allow  amendments  on  application  therefor^ 
on  such  terms  as  may  be  just.*  The  court  may  allow 
additional  allegations  to  be  added  at  the  trial ;  ^  a  plead- 
ing may  be  made  to  conform  to  the  proof;  *  and  it  was 
held  that  the  only  limit  to  the  power  of  amending  the 
pleadings  on  a  trial  is,  that  it  shall  not  bring  in  a  new 
cause  of  action.^  The  plaintiff  must  establish  the  alle- 
gations of  his  complaint,  and  if  they  warrant  legal 
relief  only,  he  cannot  have  equitable  relief  upon  the 
same  evidence.^^  Leave  to  amend  a  complaint  on  the 
trial  so  as  to  change  the  cause  of  action  from  one  for 
equitable  relief  to  one  in  ejectment  is  not  allowable.^  ^ 
So,  if  the  action  be  one  of  ejectment,  the  plaintiff  cannot 
be  allowed  to  amend  his  complaint  upon  the  trial,  and 
proceed  as  though  the  action  were  brought  to  restrain 
an  unlawful  interference  with  his  rights  as  owner  of. 
the  adjoining  lot.^'  If  the  gravamen  of  an  action  is  fraud, 
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the  plaintiff  having  failed  to  establish  the  fraud  cannot 
maintain  the  action  on  the  theory  that  a  liability  founded 

•  on  contract  was  disclosed  by  the  evidence."  So,  if  the 
plaintiff  bases  his  action  upon  a  claim  of  ownership,  he 
must  stand  or  fall  upon  that  claim,  and  cannot,  on  failing 
to  establish  such  claim,  fall  back  upon  an  alleged  lien.^^ 
If  the  action  is  against  the  defendants  as  sureties,  it  is 

•  error  to  allow  an  amendment  of  the  complaint  on  the 
trial,  charging  them  as  principals  also.^^    Where  a  com« 
plaint  for  unlawful  conversion  contains  an  allegation 
waiving  the  tort,  it  is  not  proper  to  allow  an  amendment 
on  the  trial,  striking  out  the  waiver  of  the  tort.^^   So,  an 
ai^endment  changing  the  action  from  one  on  the  case 
to  one  on  express  contract  is  not  allowable,  either  on 
the  trial  or  on  appeal.^^    But  in  an  action  on  a  contract 
proving  to  be  void  under  the  statute  of  frauds,  the 
plaintiff  was  allowed  to  amend  at  the  trial  by  claiming 
the  value  of  the* services  actually  renderod.^^    So  an 
amendment  of  a  complaint  on  a  certificate  of  indebted- 
ness issued  by  a  municipal  corporation,  by  alleging  in- 
stead that  the  debt  was  due  for  services,  is  allowable^' 
So,  an  amendment  of  the  complaint  increasing  the 
amount  claimed,  without  changing  the  cause  of  action, 
may  be  properly  allowed  at  the  trial.*    And  allegations 
of  special  damage  maybe  added  at  the  trial  to  meet  evi- 
dence there  offered  by  the  plaintiff.^    So  an  amend- 
ment at  the  trial  allowing  damages  in  lieu  of  specific 
performance  was  held  to  be  proper.*^    As  a  general 
rule,  no  material  amendment  can  be  allowed  to  a  plead- 
ing after  the  cause  has  been  submitted  to  the  jury,  or  a 
finding  has  been  announced  by  the  court,  and  especially 
if  by  the  amendment  the  materltU  rights  of  the  oppo- 
site party  upon  the  merits  of  th^  cause  would   be 
aflfected.23 
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1  See  N.  Y.  Code  Civ.  Proc.  {|  540,  723;  Meyer  v.  Pelgel,  S4 
How.  Pr.  4:M  ;  7  Kobt.  122  ;  Thomas  v.  Nelson,  69  N.  Y.  118  ;  Louns- 
burg  V.  Pnrdy,  18  N.  Y.  615  ;  16  Barb.  376 ;  Rettig  v.  Newman,  09  Iiid. 
424 ;  WoolBey  v.  Trustees  etc.  2  Keyes^  603;  T  Abb.  Ct.  App.  63U ; 
Hammond  v.  Railroad  Co.  49  Iowa,  450 ;  Farmers'  Oold  Bank  v. 
Stover  60  CaL  887. 

2  Klrstein  v.  Madden,  88  CaL  163 ;  Oillan  v,  Hutchinson,  16  Cal. 
lo3 ;  Hannon  u  Gibson,  14  Mo.  App.  L3. 

8  Hammond  v.  Foster,  4  Mont  421 ;  HoflTknan  v.  Rothenberger,  82 
Ind.  474 ;  Henry  v.  Cunnon,  86  N.  C.  'J^4  ;  Uilcbrlst  f.  Kitchen,  83 
N.  C.  20.    And  see  Parker  v.  Spencer,  61  Tex.  I.m,  164. 

4  Thornton  v,  Borland,  12  CaL  438b  And  see  Hauck  v.  Craighead, 
4  Hun.  561 ;  St.  John  v.  Duncan,  2  N.  Y.  Month.  Law  Bull.  2J. 

5  Singer  Manhf.  Co.  v.  Doggett,  16  Neb.  609 ;  Hedges  r.  Iloach,  1G 
Neb.  673. 

6  Stringer  v«  Davis,  30  Cal.  318 ;  Klrstein  v.  Madden,  38  CuL  163 ; 
Hunter  v.  Hudion  River  etc  Co.  20  Barb.  49:i ;  Weldey  v.  Jones,  7 J 
Mo.  171. 

7  Woolsey  v.  Trustees  etc.  2  Keyes,  603 :  Simmons  v.  Lyons,  55 
N.  Y.  671 ;  8  JOnes  <ft  S.  5^  ;  Secor  v.  Law,  3  Trans.  App.  328  ;  Mut. 
Life  Ins.  Co  v.  Hoyt,  16  N.  Y  Week.  Dig.  489l  And  see  van  Ness  v. 
Bush,  14  Abb.  Pr  83 ;  Vibbard  v.  Roderick,  51  Barb.  616 ;  Fraser  v. 
Frafier.4N  Y*  Month.  Law.  BulL  6. 

8  Meyer  v.  Felgel,  34  How.  Pr.  434 ;  7  Robt  122 ;  Enapp  v.  Fowler, 
80  Iluu,  512 ;  Thomas  v.  Nelson,  6J  N.  Y.  118  ;  Smith  v.  Flack,  95  lud. 
110 ;  Sheridan  t;.  Hopkins,  11 N.  Y.  Week.  Dig.  328  ;  Crosbv  v.  Watts, 
9  Jones  <&  S  203 ;  Smith  v.  Insurance  Co.  66  Barbr556  ;  Field  v.  Van 
Cott,  15  Abb.  Fr.  N.  S.  849 ;  Farmers'  Ooiii  Bank  v.  Stover,  60  CaL  887. 

9  Reeder  jV.  Sayre,  6  Hun,  562 ;  70  N.  Y.  180.    And  see  Fogg  v. 
Edwards,  20  Hun,  90 :  Union  Bank  v.  Mott.  10  Abb.  Pr.  872  ;  18  iriow. 
Pr.  503 ;  Johnson  v.  Oppenhelm,  43  How.  Pr.  4u3 ;  12  Abb.  Pr.  N.  ii 
44J ;  53  N.  Y  280 ;  Van  Ness  v.  Bush,  14  Abb.  Pr.  33. 

10  Stevens  v»  Mayor  etc.  84  N.  Y.  296.  Compare  Carmlchael  v, 
Argard,  52  Wis.  607. 

11  Bockes  t,  Lansing,  13  Hun,  83 ;  74  N.  Y.  437.  And  see  Matthews 
V.  Delaware  etc.  Canal  Co.  20  Kun,  427. 

12  Vrooman  V.  Jackson,  6  Hun,  326. 

18  People  t;.  Dennlson,  59  How.  Pr.  157 ;  8  Abb.  N.  O.  129 ;  84  N.  Y. 
Zr2.    And  8e«  Parker  v.  Rodes,  79  Mo.  88. 

14  Hudson  v.  Swan,  83  N.  Y.  5S2. 

15  Smith  V.  Stagg,  15  Jones  <ft  S.  514 ;  11 N.  Y.  Week.  Dig.  439. 

16  Cushman  V.  Jewell,  7  Hun,  525. 

17  Storm  V,  Flint,  14  Jones  A  S.  496.  It  is  an  abuse  of  discretion  to 
allow  the  fUlng  of  an  amended  complaint  that  does  not  state  a  cause 
of  action :  Smith  v.  Oould.  Sup  Ct.  Wis.  20  Northw.  Rep.  36J  ;  61  Wis. 
31.    And  se«  Pracht  v.  Ritter,  16  Jones  .t  S.  509. 

18  TumoW  V.  Hochstadter,  7  Hun,  8a  And  see  Oreg.  Steamship 
Ca  v.  Otis,  27  Hun,  4a2 ;  Harris  v.  Tumbridgc,  M  N.  V.  4o;. 

19  Woolsey  V.  Trustees  etc.  4  Abb.  Ct.  App.  633  ;  2  Keyes,  603. 

20  Dakln  V.  Insurance  Co.  13  Hun,  122  ;  77  X.  Y.  600  ;  Miaghan  v 
Insurance  Co.  24  Hun,  58  ;  Knapp  v.  Rocho,  Gl  N.  Y.  614.  Ami  soo 
Raleigh  v.  Cook,  60  Tex.  438.  But  compare  Hamilton  v.  Railroad  Co. 
UAbb.  Pr.  N.  U.  318. 
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21  MiUer   v.    Garllug,    12    How.    Pr.    203 ;  -Clemoiis  v.  Davis,  6  ^ 
Tbomp.  <&  C.  fi23 ;  4  Uun.  260 ;  Baldwin  v.  X^ayifiration  Co.  4  Daly,  314, 

22  Beck  v.  Allison,  66  N.  Y  966. 

2^  Holcraft  v.  King,  2«5  Ind.  852.  Where  nothing  appears  to  the 
contrary,  It  will  be  presumed  that  an  amendment  to  a  pleading  in  the 
case  was  made  before  the  case  was  submitted  to  the  jury :  Williams 
V.  McGrade,  18  Minn.  82.  Refusal  to  allow  an  amendment  of  the 
answer  is  a  matter  of  discretion,  and  not  reviewable  on  appeal  : 
Ouitermau  v.  Steamship  Co.  9  Daly,  119.  See  Bernheim  v.  Doggett, 
12  Abb.  N.  C.  316 ;  Harney  v,  Corcoran,  60Cal.  S14. 

§  234.  After  trial. — Amendments  after  trial  are  very 
cautiously  allowed;^  and  the  general  rule  is,  that  a 
party  who  has  not  sought  to  amend  until  after  he  has 
been  nonsuited  Is  too  late  to  ask  for  a  new  trial  and  an 
amendment.^  But  in  a  case  where  the  complaint  might 
'have  been  amended  on  the  trial,  but  was  not,  and 
proof  is  given  sufficient  to  constitute  a  cause  of  action, 
the  court,  after  the  trial,  will  amend  the  complaint  nu7ic 
pro  tunc,^  Upon  a  variance  of  proof  the  trial  may  pro- 
ceed without  an  amendment,  and  if  the  plaintiff  have  a 
verdict,  he  may  move  to  have  the  pleading  amended  to 
correspond  to  the  facts  proved,  provided  the  defendant 
has  not  been  misled  thereby.*  In  an  action  against  a 
carrier,  where  negligence  is  averred  and  proved,  if  the 
complaint  is  defective  in  setting  up  also  a  contract,  the 
court  may,  after  verdict,  amend  the  complaint  so  as  to 
conform  the  pleading  to  the  proof.*  So,  in  an  action  on 
a  void  special  contract,  it  is  not  error  Jbo  permit  an 
amendment  of  the  complaint  after  verdict  in  accord- 
ance with  the  proofs,  so  as  to  make  it  go  on  a  quantum 
Taeruit,^  But  a  complaint  cannot  be  amended  to  con- 
form to  the  verdict,  if  such  amendment  changes  the 
nature  of  the  cause  of  action.'  Nor  can  a  complaint  bo 
amended  after  verdict  by  increasing  the  amount  of 
damages  for  which  judgment  is  demanded,  without 
setting  aside  the  verdict  and  granting  a  new  trial,  in 
order  to  give  the  defendant  an  opportunity  to  defend 
against  the  enlarged  claiin.s    ^q^  the  granting  or  re- 
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f using  of  leave  to  amend  an  answer  after  verdict  is 
much  in  the  discretion  of  the  court;®  and  where  tlie 
question  of  fact  sought  to  be  raised  by  an  amendment 
has  been  virtually  determined  against  the  defendant 
by  special  verdict,  there  is  no  error  in  refusing  leave  to 
amend.^^  But  an  answer  which  is  vague  and  indeiinite 
may  be  amended  after  a  verdict,  so  as  to  conform  to 
the  proof.^^  In  some  States  the  court,  in  its  discretion, 
may  allow  amendments  even  after  judgment.^^  But 
this  power  should  be  sparingly  exercised,  and  only  in 
furtherance  of  justice.**  The  court  may,  however, 
even  after  the  satisfaction  of  a  judgment  in  favor  of  the 
plaintiff,  grant  leave  to  amend  the  complaint  by  add- 
ing new  causes  of  action,  although  by  so  doing  the 
operation  of  the  Statute  of  Limitations  is  avoided.'^  A 
proposed  amendment  of  a  complaint  to  conform  to  the 
proofs  was  held  to  have  been  properly  refused  when 
offered  afteir  the  dissolution  of  an  injunction.*^  After 
verdict  or  finding,  and  judgment  upon  the  merits,  a 
defective  demand  or  prayer  for  relief  may  be  amended 
to  conform  the  relief  to  the  facts  proved.*^ 

1  See  Houghton  v.  Skinner.  6  How.  Pr.  420 ;  Johnson  v.  Mcin- 
tosh SI  Barb.  267  ;  Saltus  v.  Genlu,  17  How.  Pr.  390 ;  19  How.  Pr.  2:« ;  10 
Abb.  Pr.  478 ;  3  Bosw.  639  ;  Fitch  v.  Mayor  etc.  0  Daly,  51 1 ;  88  N.  Y.  500. 

2  Balcom  v.  Woodruff,  7  Barb.  13.  Where  testimony  is  intro- 
duced without  objection  tending  to  prove  a  dllferent  issue  from  that 
made  lu  the  pleadings,  the  court  may,  after  the  trial,  permit  tne 
pleadings  to  be  amended  to  conform  to  the  facts  proved :  Catron  v. 
Shepherd,  8  Neb.  308.    Compare  Curtis  v.  Cutler,  7  Neb.  317. 

3  Coleman  v.  Playsted,  36  Barb.  28 ;  40  N.  Y.  341.     And  see 
Sprague  v.  Litherberry,  4  McLean,  442  ;  Pratt  v.  Railroad  Co.  21  N.  Y 
305 ;  New  York  etc.  Railw.  Co.  v.  McHenry,  17  Fed.  Kep.  414. 

4  Place  V.  Minster,  65  N.  Y.  89 ;  Craig  v.  Ward,  36  Barb.  377;  8 
Keyes,  387  ;  4  Wait's  Pr.  695. 

5  Lamb'  v.  Railroad  Co.  2  Daly,  454.  And  see  Emerson  v.  Bleak- 
ley,  41  How.  Pr.  611  :  6  Abb.  Pr.  N.  a  850 ;  Hall  v.  Gould,  13  N.  Y.  127 ; 
Dailey  v.  Houston,  58  Mo.  361. 

6  Thomas  v.  Hatch,  53  Wis.  206. 

7  Andrews  v.  Bond,  16  Barb.  633 ;  Nosser  v,  Corwin,  36  How.  Pr. 
540 ;  Walter  v,  Bennett,  16  N.  Y.  250. 

8  Pharls  v.  Gere,  31  Hun,  443 ;  Decker  v.  Parsons,  11  Hun,  295 ; 
Bowman  v.  Earle,  3  Duer,  691. 
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9  Aolt  V.  Wheeler  etc  Mannf.  Co.  54  Wis.  aoa  Adi^itional  plead- 
ings to  correspond  with  the  issues  established  by  the  evidence  mav 
be  filed  after  the  case  has  t>een  atoned  to  the  Jary :  Bnrlce  v.  Snell, 

42  Ark.  67. 

10  Ault  V.  Wheeler  etc.  Manul  Co.  54  Wis.  30a 

11  Trippe  v.  Da  Val,  33  Ark.  81 L 

12  See  2  Ohio  Rev.  Stats.  {  5114 ;  N.  C.  Code  Civ.  Proa  {  132 ;  Mo. 
Rev.  Stats.  »  3570  ;  N.  Y.  Code  Civ.  Proc.  8723 ;  McKinney  v.  Jones* 
55  Wis.  39;  Jones  v.  Whitsett,79  Mo.  188;  Hodge  v.  Sawyer,  M  Wis. 
307. 

13  Field  t'.  Hawxhurst,  9  How.  Pr.  75  ;  Egert  t».  Wicker,  10  How. 
Pr.  193 ;  Jagger  v,  Cnnninsrham,  8  Daly,  511 ;  Fisher  v,  Gould,  81 

N.  Y.  228. 

14  Hatch  V.  Cent.  Nat.  Bank,  78  N.  Y.  487.  Compare  Shaw  r. 
Cock,  12  Hun,  173 ;  78  N.  Y.  194 ;  Williams  v.  Welles,  15  Abb.  Pf .  N.  S. 
11 ;  Clinton  v.  Eddy,  54  Barb.  54 ;  37  How.  Pr.  23 ;  1  Lans.  81. 

15  Cabanne  v.  Spaulding,  14  Mo.  App.  812. 

16  Culver  r.  Rogers,  33  Ohio  St  637, 54(1 ;  Phillips  o.  Dugan,  2L  Ohio 

St.  466 ;  Draper  v.  Moore,  2  Cin.  Rep.  187. 

J  285.    After  remand  of  oause — On  appeal.  — The  power 
of  the  court  below  over  amendments  to  pleadings,  after 
a  remand  of  the  cause  from  the  court  of  review,  is  not 
affected  by  the  circumstance  of  an  appeal  having  been 
taken.^    The  power  to  amend  is  the  same  as  it  was 
before  the  appeal  was  taken.'    And  a  refusal  to  exer- 
cise the  power  in  a  proper  case  is  an  abuse  of  the  discre- 
tion of  the  court.*    When  a  new  trial  has  been  ordered, 
the  court  has  the  same  power  to  allow  the  parties  to 
amend  their  pleadings  as  though  the  action  had  never 
been  tried.*    And  while  the  court  above  may  send  a 
case  back  for  amendment  of  pleadings  and  retrial  gen- 
erally, it  has  no  power  to  prescribe  the  character  of  the 
amendments  to  be  allowed.^    After  a  reversal  and  re- 
mand of  the  cause,  the  court  below  may,  by  way  of 
amendment,  allow  breaches  to  be  assigned  on  the  bond 
sued  on,  which  were  not  assigned  in  the  original  com- 
plaint.^   So  after  reversal,  it  is  within  the  discretion  of 
the  court  below  to  allow  the  plaintiff  to  amend  his  com- 
plaint by  setting  up  further  allegations  of  fraud  devel- 
oped  upon   the  first   trial.^    So,  where  a  complaint 
demanded  judgment  for  the  possession  of  land  under  a  - 
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deed  absolute  on  Its  face,  which  was  subsequently  de- 
cided on  appeal  to  be  a  mortgage,  and  a  new  trial  was 
granted,  it  was  held  that  the  court  below  had  x)ower, 
Avhen  the  case  came  on  for  trial  again,  to  allow  an 
amendment  of  the  complaint,  so  as  to  demand  judg- 
ment for  a  foreclosure  of  the  mortgage.^  But  where  on 
appeal  a  case  is  reversed  on  account  of  the  insufficiency 
of  the  complaint,  its  subsequent  amendment  as  to  the 
'defects. pointed  out  by  the  court  of  review  doea  not 
make  it  good  with  respect  to  others  not  considered.' 
Amendments  may  be  allowed  in  the  appellate  court 
which  do  not  substantially  change  the  issues  tried  in 
the  court  below.^®  And  where  an  amendment  to  a 
pleading  might  have  been  ordered  by  the  court  on  the 
trial,  it  may  be  amended  on  appeal,  ^o  as  to  conform  to 
*the  proofs  ;^^  as  in  an  action  upon  contract,  the  court 
may,  on  appeal  from  a  judgment  for  the  plaintiff, 
amend  the  complaint  so  as  to  make  it  conform  to  the 
terms  of  the  contract  as  prayed  upon  the  trial ;  ^^  so  an 
amendment  was  allowed  where  a  den^and  not  averred 
had  been  proved ;  ^  so  an  allegation  in  the  first  count 
of  a  complaint,  as  to  the  amount  of  the  plaintiff's  dam- 
age, may  be  amended  on  appeal  to  sus^in  his  recovery 
of  a  larger  sum  alleged  in  his  general  prayer  for  judg- 
ment for  damages.^^  And  amendmei^t  of  an  answer 
containing  a  defective  denial,  was  allowed  on  appeal 
nunc  pro  tuncy  so  as  to  plead  what  was  intended, 
namely,  a  general  denial.^*  In  New  york,  a  county 
court  has  power  to  allow  an  amendmeut  of  the  plead- 
ings, in  an  action  brought  there  by  appeal  from  a  Jus- 
tice's Court.^*  So  in  California,  on  an  appeal  from  the 
Justice's  Court,  on  questions  bf  law  and  fact  the  Supe- 
rior Court  has  jurisdiction  to  allow  an  amendment  to  the 
pleadings,  upon  such  terms  as  may  be  just."  So  in 
Missouri,  a  pleading  filed  before  a  justice  of  the  peace 
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may  be  amended  in  the  appellate  coort/so  as  to  supply 
any  deficiency  or  omission  tlierein,  wh«n,  by  such 
amendment,  substantial  justice  will  be  promoted.^^  It 
is  held,  that  the  power  to  amend  should  not  be  exer- 
cised by  the  New  York  court  of  appeals  unless  it  is 
clear  that  no  substantial  right  of  the  adverse  party 
would  be  affected.^ 

1  Branson  v.  Oregronlan  Bailw.  Co.  11  Or^.  161 ;  Schreyer  v. 
Mayor  etc.  7  Jones  &  8.  277 ;  Iowa  County  v,  Stnstoii,  43  Iowa,48Si. 
And  see  Johnston  v.  Hubbell,  Wright,  69. 

2  Branson  v.  Oregonian  Ballw.  Co.  11  Oreg.  16L 
8    Gray  v.  Began ,  37  Iowa,  688. 

4  Scirever  v.  Mayor  eta  7  Jones  <fc  8.  277  ;  Steinfeld  v.  Tjevy,  16 
Abb.  Pr.  N.  S.  28  ;  Priddle  v.  Aldrich,  13  How.  Pr.  466  ;  McOraue  t». 
Mayor  etc.  19  How.  Pr.  144 ;  Scott  v.  Chickasaw  Co.  5:)  lowu,  47. 

5  Branson  v.  Oregonian  Ballway  Co.  11  Oreg.  161.  And  see 
McClendon  v.  Wells,  S  8.  C.  514,  522. 

6  Hunt  V.  Gaylor,  25  Ohio  St.  620. 

7  Getty  v.  Spaulding,  58  N.  Y.  686. 

8  Bobinson  v.  Willoughby,  67  N.  C.  84. 

9  Binard  v.  West,  02  Ind.  353. 

10  Grant  v.  Ludlow,  8  Ohio  St.  32 ;  Monroe. v.  Mining  Co.  5  Oreg. 
503.    An  amendment  which  presents  a  cause  of  action  or  defense  not 

E resented  or  suggested  in  the  pleadings  in  the  court  below  will  not 
e  allowed:  Monroe  v.  Mining  Co.  5  Oreg.  509.  Under  the  California 
Practice  Act,  a  complaint  cannot  be  ameuded.iu  the  Supreme  Court 
80  as  to  make  it  correspond  with  the  verdict:  Hooper  v.  Wells,  27 
Cal.  35.  And  see  Hayne  New  Tr.  <&  App.  2  56  ;  Nevada  County  etc. 
Co.  V.  Kidd,  37  Cal.  303. 

11  Hudson  V.  Swan,  7  Abb.  N.  O.  824 ;  Smith  v.  Holland,  61  Barb. 
833.  An  1  see  Knickerbocker  Life  Ins.  Co.  v.  Nelson,  13  Hun,  321 ;  7 
Abb.  N.  C.  170 ;  Blsley  v.  Wrightman,  18  Hun,  163. 

12  Harris  v.  Tumbrldge,  83  N.  Y.  92. 

13  Tripp  V.  Pulver,  2  Hun,  611. 

14  Schultz  V.  Third  Av.  B.  B.  Co.  89  N.  Y.  242.  A  new  party  may 
be  brought  in  by  amendment  on  appeal :  Babcock  v.  Camp,  12  Ohio 
St.  33  :  Grant  v.  Ludlow,  8  Ohio  St.  32.  And  see  Bullard  v.  Johnson, 
65  X.  C.  436.  If  a  complaint  which  is  susceptible  of  amendment  is 
amended  before  the  trial,  its  previous  sufficiency  will  not  be  consid- 
ered on  an  appeal  from  the  Judgment :  Orton  v.  Scofleld,  61  Wis.  382. 

15  Hoffman  v.  Bailroad  Co.  18  Jones  A  S.  403 ;  19  N.  Y.  Week.  Dig. 
510. 

16  Ferguson  v.  McDonough,  18  N.  Y.  Week.  Dig.  128.  But  a  plaint- 
iff should  not  be.allowed  to  recover  for  One  caust^  of  action  in  a  Jus- 
tice's Court,  and  then  on  appeal  substitute  a  new  cause  of  action 
when  it  becomes  apparent  he  cannot  recover  on  his  original  com- 
plaint :  Ayers  v.  Sherman,  18  N.  Y.  Week.  Dig.  254. 

17  Ketchum  v.  Superior  Court,  Sup.  Ct.  Cal.  3  West  C.  Bep.  490. 
And  see  Martinez  v.  Martinez,  2  New  Mexico,  4SL 


455  AMBNDtfEirTS.  J  83^ 

18  King  V.  Railroad  Oo.  70  Mo.  32& 

19  Fitch  V.  Mayor  etc.  88  N.  Y.  500.  Compare  Smith  v.  Mayor  etc. 
?7  N.  V.  r>i8 ;  Bute  v.  Graham,  11  N.  Y.  217 ;  Pratt  v.  Bailrdad  Co.  2L 
N.  Y.  805. 

i  836.  When  eoxuddered  aa  made — Befeots  eared,  ete.-r- 
Under  tlio  Code  system,  when  an  imperfect  pleading  is 
not  demurred  to,  and  the  proof  on  the  trial  not  objocted 
to  supplies  its  defects,  the  pleading  is  to  be  considered 
as  amended  to  conform  to  the  p^roof  and  support  the 
verdict;^  the  case  may  be  disposed  of  on  appeal  as 
t:iough  the  pleading  had  been  amended  on  the  trial  in 
the  court  below,'  and  the  verdict  and  Judgment  wiU 
not  be  disturbed.'  The  court  on  appeal  views  with  dis- 
favor an  objection  to  the  sufficiency  of  a  pleading  in 
the  court  below  when  such  objection  is  made  for  the 
first  time  in  the  court  above.^  And  it  is  a  general 
principle  of  law,  that  where  a  material  fact  is  stated  in 
a  pleading,  but  stated  defectively,  the  defect  will  be 
cured  by  a  verdict  or  finding,  without  the  necessity  of 
an  amendment.^  But  this  principle  cannot  apply 
where  there  is  a  total  omission  of  an  essential  allega- 
tion;'such  defect  is  radical  and  incurable.^  Nothing 
will  be  presumed  to  have  been  proved,  even  after 
verdict,*  except  wiiAt  is  alleged,  or  necessarily  implied 
from  what  is  alleged,  and  where  the  pleading  contains 
no  allegations  of  facts  showing  a  cause  of  action,  it  will 
.  not  be  cured  by  verdict."  But  if  the  answer  avers  or 
confesses  a  material  allegation  omitted  in  the  com- 
plaint, the  defect  In  the  complaint  is  thereby  cured.' 
And  the  defendant  is  entitled  to  the  benefit  of  ad- 
missions in  the  complaint  to  sustain  a  defective  answer ,^o 
'  So  it  was  held  that  an  answpr'  defective  in  substance 
may  be  cured  by  averments  supplied  in  the  reply." 
'But  the  omission  In  the  complaint  of  a  fact  essential  to 
the  plaintitf' H  cause  of  action,  U  not  cu^ed  by  pleading 
It  in  his  reply.'"^    After  proof  find  hearing,  a  formal 
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amendment  of  a  defective  statement  in  a  pleading  is 
not  necessary,  though  it  maybe  otherwise  as  it  respects 
the  total  want  of  an  essential  allegation.^'  An  amend- 
ment joining  the  husband  of  a  plaintiff  in  a  proceeding 
to  contest  a  will,  being  formal,  may  be  made  without 
filing  an  amended  petition.^^ 

1  Catron  v.  Shepherd,  8  Neb.  308 ;  Sorrels  v.  Self,  43  Ark.  451 ; 
.  Healy  v.  Conner,  40  Ark.  352 ;  Hanks  v.  Harris,  29  Ark.  323 ;  First 

Nat.  Bank  v.  Bryan,  62  Iowa,  42  ;  Cady  v.  Alien,  22  Barb.  388  ;  Coster 
t'.  Mayor  etc.  41  N.  Y.  at) ;  Williams  v.  Insurance  Co.  57  N.  Y.  274  ; 
SaJ^ine  v.  Johnson,  So  Wis.  1S5  ;  MUler  v.  Spaulding,  41  Wis.  221. 

2  Tlsdale  v.  Morifan,  7  Hun,  58^  ;  Polllon  v.  Vollcenninj?,  11  Hun, 
358 ;  Foote  v.  Boberts,  7  BobU  17 ;  narrower  v.  Heath,  19  Barb.  331. 

3  Vassau  v.  Thompson,  46  Wis.  R45  :  Flanders  v.  Cottrell,  36  Wis. 
564;  Bowman  v.  Van  Karen,  2J  Wis.  210;  Smith  v.  Burne8,2  Kan. 
222  ;  Kalian  v.  Jacks,  11  Ohio  St.  602. 

4  Moore  v.  Wade,  8  K-xn.  380 ;  t*olster  v.  Bucker,  16  Kan.  115.  And 
see  Os!)urn  v.  Graves,  11  OregT'  526. 

6  Smith  V.  Burnes,  8  Kan.  197 ;  Yonngstown  v.  Moore,  ."X)  Ohio  St. 
133 ;  Houghton  v.  Beck,  9  Oreg.  325  ;  David  v.  Waters,  11  Oreg.  448  ; 
Gittlngs  V.  Baker,  2  Ohio  St.  21 ;  Moody  v.  Arthur,  16  Kan.  419 ;  Hed- 
rick  V.  Osborne,  90  Ind.  143 ;  Frazer  v.  Roberts,  32  Mo.  457  ;  Felger  v, 
Etzell,  75  Ind.  417  ;  Eshelman  v.  Snyder,  82  Ind.  498 ;  Pittsburgh  etc 
K.  R.  Co.  V.  Thornburgh,  98  Ind.  201. 

6  Weil  V.  Greene  County.  60  Mo.  281 ;  Laithe  v.  McDonald,  7  Kan. 
254 ;  Mack  v.  City  of  Salem,  6  Orcg.  275  ;  Fox  v.  Van  Norman,  11  Kan. 
214 ;  Wclner  v.  Lee  Shing,  Sup.  Ct.  Oreg.  7  Pacif.  I*  Rep.  111.  A 
complaint  on  a  promissory  note  which  fails  to  set  out  the  note,  or 
aver  that  a  copy  is  Hied  with  the  pleading,  is  bad  on  demurrer,  and  If 
objoctlonis  made  by  demurrer,  the  defect  is  not  cured  by  verdict: 
Rairden  v.  Winstaudlcy,  99  Ind.  600. 

7  Weil  V.  Greene  County,  69  Mo.  281 ;  State  v,  Matson,  38  Mo.  489  : 
Bean  v.  Gregg,  7  Colo.  499.  But  the  defect  may  be  cured  by  an 
amendment  alter  verdict,  in  North  Carolina:  Pearce  v.  Mason,  78 

N.  C.  S7. 

8  Harris  v.  Harris,  10  Wis.  463 ;  Grove  v.  Kansas,  75  Ma  67? ; 
Home  Ins.  Co.  v.  Duke,  75  Ind.  it35 ;  Curtis  v.  Cutler,  7  Neb.  315.  And 
s  JO  K V.  H ,  20  wis.  242  ;  Doty  v.  Rigour,  9  Ohio  St  5.33 ;  Cleve- 
land etc.  R.  R.  V.  Stachhouse,  10  Ohio  St.  667 ;  Carpenter  v.  HoiF- 
Bteller,  87  N.  C.  273 ;  Falls  v.  DaUey,  74  Mo.  74. 

9  Richards  v.  White,  7  Minn.  345 :  Bennett  t>.  Phelps,  12  Minn.  838 ; 
Rollins  V.  St.  Paul  Lumber  Co.  21  Minn.  5 ;  Davis  v.  Hare,  32  Ark. 
3S8  ;  Haggard  v.  Wallen,  6  Neb.  271 ;  Turner  v.  Corbett,  n  Oreg.  79  ; 
Bower  v.  Deidecker,  38  Iowa,  418 ;  Union  Ina  Co.  v.  McGookey,  33 
Olilo  St.  555 ;  Haddon  t».  Lundv,  5)  N.  Y.  320 ;  Campbell  v.  Coonradt, 
22  Kan.  705 ;  Bierer  v.  Fretz,  32  Kan.  829 ;  4  Paclt  h.  Rep.  2M, 

10  Gebhart  v.  Sorrel,  9  Ohio  St.  46L 

11  Dcitsch  V.  Wiggins,  1  Colo.  299.   See  8.  a  Tev»ned,  15  WaU.  589 

12  Webb'v.  Bidwell,  IIS  Minn.  470. 

13  Gainus  V.  Cannon,  42  Ark.  503. 

14  Sunderland  v.  Hood,  13  Mo.  App.  282* 
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i  287.  Ihitaiiees  of  allowed — Generally. — After  an- 
swer, the  plaintiff  may  amend  his  complaint  of  course, 
and  without  costs,  by  changing  the  venue.^  He  may, 
in  Wisconsin,  amend  of  course  by  adding  new  parties.' 
But  new  parties  are  usually  brought  In  upon  the  order 
of  the  court,  amending  the  complaint  in  this  respect.' 
And  even  under  a  general  privilege  given  to  file  an 
amended  complaint,  new  parties  cannot  be  substituted 
by  way  of  amendment,  but  must  be  brought  in  by  an 
order  of  the  court  as  just  stated.^  A  mere  clerical 
omission  to  change  a  name  in  a  complaint  in  certain 
places  where  it  occurred,  after  leave  to  amend  had 
been  given,  was  held  to  be  properly  remedied  after 
judgment.^  A  verification  of  a  complaint,  if  defective, 
may  be  amended.*  A  bill  of  particulars  alleged  the 
issue  of  the  warrant  sued  on  and  its  assignment  to  the 
plaintiff,  and  an  amendment  was  allowed  alleging  also 
the  indebtedness.^  Where  plaintiffs  sue  as  partners, 
but  the  complaint  fails  to  allege  the  existence  of  a 
partnership,  a  demurrer  is  properly  sustained  thereto, 
but  the  plaintiffs  should  have  leave  to  amend  so  as  to 
incorporate  the  averments  as  to  partnership  in  the 
body  of  the  complaint,  should  they  desire  so  to  do.^ 
Where  a  party  sues  upon  an  administrator's  bond  in 
his  own  name,  the  court  may  properly  permit  him  to 
amend  by  substituting  the  State  as  nominal  plaintiff.' 
An  amendment  may  be  allowed  to  cure  a  defect  of 
mere  form,  whether  it  arises  from  non-observance  of  a 
constitutional  direction  or  of  a  mere  statutory  one.^^  A 
complaint  unnecessarily  setting  up  one  ground  of  es- 
toppel by  anticipation,  may  be  amended  at  the  trial  so 
as  to  set  up  another,  according  to  the  facts.^^  If  a  com- 
plaint does  not  demand  interest,  but  the  case  is  proper 
for  allowing  it,  and  the  Judgment  gives  it,  the  complaint 
is  amendable  in  that  respect  after  Judgment."  In 
Boons  Plkad.— 89. 
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actions  on  mechanics*  liens,  the  power  of  amendment 
of  pleadings  will  be  liberally  exercised  to  save  a  limita- 
tion.1'  Where  in  the  progress  of  an  action  new  parties 
are  admitted  as  defendants,  it  is  incumbent  upon  the 
plaintiff  to  amend  his  complaint  by  inserting  therein 
the  names  of  such  new  parties,  and  by  making  proper 
averments  concerning  them.^^  Where  the  plaintiff 
voluntarily  amends  his  complaint  by  entering  a  nolle 
prosequi  as  to  certain  causes  of  action,  it  is  a  matter  of 
discretion  in  the  court  whether  he  sliall  reinstate 
them.^ 

1  Stryker  v.  N.  T.  Exchanfr^  Bank,  42  Barb.  Sll.j 

2  Mead  V.  BaffnaU,  15  WiB.  Ua. 

3  Salt  Lake  County  v.  Ooldinjr*  2  Utah,  819.  When  parties  are 
made  plaintiff^  to  an  amended  complainti  the  presumption  obtains 
that  all  consented  thereto :  Weese  v.  Barker,  7  Colo.  178. 

4  Salt  Lake  Coonty  v.  Goldlng,  2  Utah,  319.  Where  a  complaint 
fails  to  state  a  cause  of  action  in  the  plaintiff,  it  cannot  be  amended 
by  adding  other  parties  as  plaintiffs.  In  whose  favor  a  cause  of  action 
is  shown  to  exist :  State  v,  Bottaken,  34  Ark.  144. 

5  Sanford  v,  Wllletts,  29  Kan.  647.  And  see  Hitchcock  v.  Merrick, 
15  Wis.  522.  Where  a  married  woman  began  an  action  by  her  name 
under  a  former  marriage,  an  amendment  substituting  her  real 
name  was  allowed :  Merrlam  v.  Wolcott,  61  How.  Pr.  377. 

6  Johnson  v,  Jones,  2  Neb.  128 ;  Lowenstein  v.  Monroe,  52  Iowa, 
231. 

7  School  District  v.  Dudley,  28  Kao.  160i  And  see  Kansas  lCIt7 
etc.  B.  B.  Oo.  V,  Hays,  29  Kan.  198. 

8  Blschoff  V.  Blease,  20  a  C.  460. 

9  State  V.Shelby,  75  Mo.  482.    And  see  also  Weilman  v.  Dlsmnkes, 

42  Mo.  104  ;  State  v.  Sandusky,  46 Mo.  877. 

10  Ilsley  V.  Harris,  10  Wis.  9& 

1 1  Schumaker  v.  Hoe veler,  22  Wis.  48. 

12  Hodge  v.  Sawyer,  34  Wis.  397. 

13  Hannon  v.  Gibson,  14  Ma  App.  33 ;  Mann  v.  Schroer,  SO  Ho. 
306 ;  Lackner  v.  Turnbull,  7  Wis.  105 ;  Broderlck  v.  PolUon.  2  Smith, 
£.  D.  554 ;  1  Abb.  Pr.  319 ;  Duf^  v.  Brady,  4  Abb.  Pr.  432 ;  O'Leary^v. 
Burns,  53  Miss.  171. 

14  Vance  v.  Schroyer,  77  Ind.  SOt ;  Levi  v,  Engle,  91  Ind.  880i  And 
see  McCarnan  v.  Cochran,  57  Ind.  166. 

15  Grant  v,  Burgwyn,  88  N.  C.  95. 

2  238.  By  whom  made. — A  pleading  cannot  be  altered 
by  any  person  without  the  direction  of  the  court,  or  of 
another  court  of  competent  authority,  except  in  a  case 
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-where  a  party  or  his  attorney  is  specially  authorized  by 
law  to  amend.^    And  it  is  held,  that  since  the  l^isla- 
ture  has  prescribed  in  what  cases  the  court  can  allow 
amendments  to  a  pleading,  though  no  negative  words 
are  used  in  the  statute,  the  court  is  necessarily  limited 
to  the  cases  prescribed  by  law.'    A  referee  takes  the 
place  of  the  court,'  and  has  co-extensive  power  with 
the^  court  to  allow  amendments  of  a  pleading,^  upon  the 
same  terms,  and  with  like  effect.^    But  his  poWer  is 
restricted,  like  that  of  the  court,  to  such  amendments 
as  do  not  change  substantially  the  claim  or  defense.^ 
He  cannot  permit  an  amendment  setting  up  the  Statute 
of  Limitations ;  ^  nor  can  he  amend  a  complaint  so  as 
to  change  the  cause  of  action  from  one  for  equitable 
relief  to  one  in  ejectment.^    But  he  may  amend  the 
complaint  on  the  trial  by  striking  out  or  inserting  the 
name  of  a  party ;®  and  may  permit  a  new  bill  of  par- 
ticulars to  be  substituted  for  that  annexed  to  the  com- 
plaint.^*^     Under  a  stipulation  providing  for   a   trial 
before  a  judge,  he  has  the  same  authority  to  allow 
amendments  as  though  the  trial  were  in  open  courts* 
In  California,  referees  have  no  power  to  allow  parties 
to  alter  the  pleadings  after  a  case  has  been  submitted 
to  them." 

1  N.  Y.  Code  Civ.  Proc.  {  727. 

2  Bobertson  v.  Robertson,  9  Daly, 44.  'Compare  Ford  v.  Ford,  53 
Barb.  526.  Independent  of  the  Code,  the  right  to  amend  pleadings  Is 
an  inherent  power  of  the  courts :  Gilchrist  v.  Kitchen,  88  N.  C.  2D. 

3  Schuyler  v.  Smith,  51 N.  Y.  309. 

4  N.  Y.  Code  Cly.  Proc.  {  1018  ;  Kuapp  v.  Fowler,  18  N.  Y.  Week. 
Dig.  230  ;  ao  Hun,  612 ;  26  Hun,  200 ;  Joslyn  v.  Joslyn,  9  Hun,  388. 

5  Oregon  Steamship  Co.  v.  Otia,  53  How.  Pr.  254 ;  G rattan  v. 
Insurance  Co.  80  N.  Y.  231 ;  Fraser  v.  Hunt,  18  N.  Y.  Week.  Dig. 
880. 

6  Dougherty  v.  Vallotton,  6  Jones  <ft  S.  455 ;  Qulmby  w.'Claflln.  13 
T7.  Y.  Week.  Dig.  203 ;  Niagara  Co.  Nat.  Bank  v.  Lord,  33  Hun,  557, 
566w 

7  Riley  v.  Corwln,  17  Hun,  507, 

8  Bockea  v.  Lansing,  13  Hun,  38 ;  74  N.  Y.  437. 
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9  Knapp  v.  Hnngerford,  7  Hun,  688.  See  Newman  v.  Harvln,  12 
Hun,  TM. 

10  MelTln  V.  Wood,  4  Abb.  Pr.  N.  a  4Sa> 

11  Clews  V,  Traer,  57  Iowa,  450. 

12  De  La  Rlva  t*.  Berreyesa,  2  CaL  IfK 

I  289.  EzercUe  of  ditoretioii  in  allowing. — Allowing 
or  refusing  amendments  to  pleadings  is  a  matter  rest- 
ing largely  in  the  discretion  of  the  court,  the  exercise 
of  which  will  not  be  reviewed  on  appeal,  except  in 
cases  of  abuse ;  ^  and  abuse  of  the  discretion  will  not  be 
presumed.^  An  appeal  is  allowed  where  the  amend- 
ment invades  some  substantial  right.'  So  the  discre- 
tion of  a  referee  in  denying  an  amendment  will  be 
reviewed,  and  his  decision  reversed,  when  general  jus- 
tice will  be  promoted,  and  future  litigation  will  be 
thereby  prevented.*  Where  the  referee,  after  the  evi- 
dence was  all  in,  allowed  both  complaint  and  answer 
to  be  amended  so  an  to  conform  to  the  facts,  it  was  held 
to  be  no  abuse  of  discretion.'^  And  where  the  com- 
plaint alleged  that  proper  proofs  were  furnished  in  an 
action  on  an  insurance  policy,  and  on  the  trial,  which 
was  before  a  referee,  he  gave  the  plaintiff  leave  to 
amend  the  complaint,  by  alleging  a  waiver  of  the  re- 
quirement as  to  proofs,  It  was  held  to  be  within  the 
X)owcr  of  the  referee  to  allow  the  amendment.*  In 
actions  between  individuals  it  Is  not  an  abuse  of  discre- 
tion to  allow  or  refuse  the  defense  of  the  Statute  of 
Limitations  by  amendment.^  So,  where  the  question 
of  fact  sought  to  be  raised  by  an  amendment  has  been 
virtually  determined  against  the  defendant  by  special 
verdict,  there  is  no  error  in  refusing  leave  to  amend." 
And  an  inconsistent  amendment,  or  one  setting  up  a 
f orfeitur.e,  should  not  be  allowed.^  So  when  a  proposed 
amendment  is  but  a  substantial  repetition  of  a  former 
pleading,  the  court  may  in  its  discretion  reject  it.'*  So, 
leave  to  amend  may  properly  be  refused  where  the 
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proposed  amendment  would  be  open  to  a  motion  to 
make  more  definite  and  certain.^!  If  there  be  an  abuse 
of  discretion  in  granting  an  order  allowing  an  amend- 
ment to  tiie  complaint,  it  may  be  reviewed  on  appeal 
from  the  judgment,  or  from  an  order  upon  a  motion 
for  a  new  trial.*' 

1  White  V.  Culver,  10  Mltin.  192:  Dyer  v.  McPhee,  6  Colo.  174; 
Batler  v.  Paine,  8  Minn.  324 ;  Carll  v.  Transfer  Co.  32  Minn.  ICl  ;  M.  A 
M.  R.  R.  Co.  V.  Finney^lO  Wis.  388 ;  Gillett  v.  Bobbins,  12  Wis.  319 ; 
Gould  V.  Bumsey,  21  How.  Pr.  97 ;  Dennis  v.  Snell,  54  Barb.  4U  ; 
Bayers  v.  First  N&t.  Banlc,89  Ind.  290;  Binnard  v.  Spring,  42  Barb. 
470 ;  Gilchrist  v.  Kitchen,  86  N.  C.  20 ;  Henry  v.  Cannon,  86  N.  tj.  24 ; 
Bears  v.  Collins,  5  Colo.  492 ;  Trumbo  v.  Finley,  18  S.  C.  305 ;  Harney 
V.  Corcoran,  60  Cal.  314;  Feeney  v.  Mazeliu,  87  Ind.  226;  Bowles  v. 
Doble,  11  Oreg.  474. 

2  Hedges  v.  Boach,  16  Neb.  673.  It  is  an  abuse  of  discretion  to 
allow  the  filing  of  an  amended  complaint  that  does  not  state  u  cause 
of  action,  and  an  order  allowing  such  a  complaint  to  be  filed  may  be 
reversed  on  appeal:  Sup.  Ct.  Wis.  Smith  v.  Gould,  20  Northw.  Bep. 
369;  61  Wis.  31. 

8  Union  Bank  v.  Mott,  19  How.  Pr.  267 ;  11  Abb.  Pr.  42.  And  see 
Sheldon  v.  Adams,  27  How.  Pr.  179 ;  41  Barb.  54 ;  Union  Bank  of 
Troy  V.  Bassett,  3  Abb.  Pr.  N.  8.  359;  Wright  v.  Bacheller,  16  Kan. 
259 ;  Newberg  v.  Farmer,  1  Wash.  182. 

4  Coates  v.  Donnell,  16  JoneS  &  S.  46.  See  Knapp  v.  Fowler,  26 
Hun,  200 ;  Woodruff  v.  Ilurson,  32  Barb.  557  ;  McPherson  v,  Bonner, 
8  Jones  &  S.  448. 

5  GUbank  v.  Stephenson,  31  Wis.  5»2. 

6  Grattan  t>.  Life  Insurance  Co.  80  N.  Y.  281. 

7  Eldred  v.  Oconto  Co.  30  Wis.  206 ;  Meade  v.  Lawe,  32  Wis.  261 ; 
Dehnel  v.  Komrow,  37  Wis.  338;  Smith  v.  Dragert,  61  Wis.  222; 
Plumer  v.  Clarke,  53  Wis.  646.  And  see  Baxter  ?».  State,  15  Wis.  48S ; 
Fogarty  v.  Horrigan,  28  Wis.  142.  But  see  Gilchrist  v.  Gilchrist,  44 
How.  Pr.  317  ;  Burnet  V.  Meyer,  10  Hun,  109. 

8  Ault  V.  Wheeler  etc.  Manuf.  Co.  54  Wis.  300. 

9  Collins  V.  Singer  Manuf.  Co.  53  Wis.  305.  And  see  Reynolds  v. 
West,  32  Ark.  244.    But  see  Brown  v.  Leigh,  49  N.  Y.  78. 

10  Mayer  v.  Woodbury,  14  Iowa,  57 ;  Goodwin  v,  Robinson,  30  Ark. 
635.  It  is  an  abuse  of  discretion  to  allow  the  filing  of  an  amended 
complaint  which  does  not  state  a  cause  of  action :  Smith  v.  Gould, 
61  Wis.  31. 

11  Shipman  v.  State,  43  Wis.  381.  An  amendment  to  an  answer 
which  withdraws  a  deliberate  material  admission  should  not  1)^ 
allowed  at  the  trial :  Baliston  Spa  Bank  v.  Marine  Bank,  16  Wis. 

12  City  of  Winona  v.  Ballway  Co.  25  Minn.  328.  And  see  Lane  v. 
Hayward,  28  Hun,  583,  684.  But  see  Hendricks  v.  Decker,  35  Barb. 
298 :  Brown  v.  McCune,  5  Sand.  224 ;  Both  v.  Schloss.  6  Barb.  303 ; 
Ferguson  v.  McDonough,  18  N.  Y.  week.  Dig.  128.  If  a  complaint 
which  is  susceptible  of  amendment  is  amended  before  the  trial,  its 

J>revtous  sufflcleucy  will  not  be  considered  on  an  appeal  from  the 
udgment:  Orton  v.'Scofield,  61  Wis.  382. 
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§  S40.  How  madd. — When  leave  to  amend  a  pleading 
is  granted,  the  amendment  ahoold  either  be  incor- 
porated into  the  pleading,  or  stated  on  a  separate  paper, 
with  a  reference  to  the  original,  and  the  amended  plead- 
ing should  be  served  on  the  opposite  party .^  If  a 
proposed  amendment  materially  changes  the  issue,  it 
must,  if  the  opposing  party  so  insist,  he  actually  inserted 
in  the  pleading.'  Amendment  by  interlineation  is  con- 
demned by  the  courts ; '  but  when  the  amendment  is 
short,  and  scarcely  if  at  all  material,  the  court  does  not 
abuse  its  discretion  by  allowing  the  amendment  by  in- 
terlineation.^ And  a  case  will  not  be  reversed  because 
a  party  was  allowed  so  to  amend,  it  being  apparent 
that  the  adverse  party  was  not  prejudiced  thereby.* 
And  where  the  amendment  was  made  orally,  and  not 
formally  filed,  but  was  taken  dowb  by  the  reporter, 
treated  at  the  trial  as  made,  and  incorporated  into  the 
record  on  appeal,  it  was  treated  as  an  effectual  amend- 
ment to  support  the  verdict  and  judgment.*  But  an 
application  to  be  allowed  to  amend  a  sworn  pleading  by 
striking  out  a  word  which  occurred  therein,  was  held 
to  have  been  properly  refused  by  the  court.'  It  is  held 
that  an  amendment  to  a  pleading  allowed  on  the  trial 
does  not  require  to  be  served,  unless  such  service  is  made 
a  condition  of  the  allowance  ; '  it  becomes  a  part  of  the 
record  upon  being  allowed.*  A  moving  affidavit  for 
leave  to  amend  the  complaint,  w^hich  merely  states  that 
the  deponent  deems  the  amendment  advisable,  is  insuf- 
ficient ;  ^^  some  cause  for  the  omission  to  make  the  pro- 
posed amendment  when  it  could  be  done  of  right,  how- 
ever slight,  should  be  shown."  A  party  who  would 
amend  his  pleading  must  state  enough  in  the  proposed 
amendment  to  show  the  materiality  of  it.^>  He  must  in- 
form the  court  in  what  particular  he  desires  an  amend- 
ment, otherwise  there  is  nothing  for  the  court  to  act 
upon." 
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1  Idvermore  v,  Balnbrldge,  14  Abb.  Pr.  N.  S.  282  n. ;  £lgenman  v, 
Rockport  etc.  Assoc.  79  Ind.  41 ;  Flanders  v.  Wood,  24  Wis.  572 ; 
Thompson  v.  Johnson,  60  CaL  292 ;  FlUpatrlck  v.  Qebhart,  7  Kan.  35. 
An  amendment,  containing  only  a  more  specific  description  of  that 
\rhlch  was  left  uncertain  m  the  original  piending,  does  not  require 
additional  service  :  Lewis  v.  Dennis,  54  Tex.  487. 

2  Ballou  V.  Parsons,  11  Hun,  602.  Where  a  plaintiff  amends' his 
complaint  In  matter  of  substance,  he  must  serve  his  amended  plead- 
ing upon  all  the  defendants,  including  those  in  default:  Miliken  v. 
Houghton,  Sup.  Ct.  Cal.  4  West  C.  Bep.  221. 

3  See  Merchants*  Ins.  Co.  v.  Excelsior  Ins.  Ck>.  4  Mo.  App.  578  ; 
Simmons  v.  Bust,  20  Iowa, 241. 

4  Fltzi>atrlck  v.  Gtebhart,  7  Kan.  85. 

5  Simpson  v.  Oreeley,  8  Kan.  566  ;  Schneider  v.  Hosier,  21  Ohio  St. 
98. 

6  Kretser  v.  Gary,  52  Wis.  574.  Where  the  transcript  of  record 
shows  an  amendment  to  the  petition  by  Interlineation,  conforming  It 
to  the  proof,  but  falls  to  show  when  it  was  made.  It  will  be  presumed 
that  It  was  made  at  the  time  tho  testimony  was  introduced,  and  by 
leave  of  court:  Glddlngs  v.  Giddlngs,  57.  Iowa,  297.  See  Williams  v. 
McGrade,  18  Minn.  82. 

7  Simmons  v.  Bust,  39  Iowa,  241. 

8  Lane  v.  Hayward,  28  Hun,  583. 

0  Lane  v.  Hayward,  28  Hun,  583.  An  order  of  court  permitting  a 
party  to  amend  a  pleading  need  not,  as  a  matter  of  course,  be  served 
on  the  opposite  party :  Holmes  v.  Campbell,  12  Minn.  221.  A  defend- 
ant who  has  appeared  In  an  action  is  entitled  to  a  notice  of  applica- 
tion for  an  amendment  by  adding  a  new  laarty :  Kneeland  v,  Martin , 
2  N.  Y.  Mouth.  Law  Bull.  56. 

10  Bewley  v.  Equitable  Life  Ins.  Co.  10  N.  Y.  Week.  Dig.  191. 

11  Bewley  v.  Equitable  Life  Ina.  Co.  10  N.  Y.  Week.  Dig.  191. 

12  State  V.  Homey,  44  Wis.  615. 

11   Walker  v,  Walbrldge,  14  Minn.  469;  Kerr  r.  Beece,  27  Kan. 

§  2il.  Tormg  on  allowing. — The  power  to  grant  amend- 
mefits  i3  to  be  exercised  on  liberal  terms.^  But  the 
terms  imposed  are  wholly  discretionary,  and  not  the 
subject  of  appeal ;  ^  though  it  is  only  terms  that  are 
Just  in  themselves  that  can  be  imposed.'  The  general 
rule  is,  that  amendments  should  be  made  at  the  expense 
of  the  amending  party,  and  the  adverse  party  should 
be  indemnified  for  all  additional  expense  involved  in  the 
amendment,  and  the  costs  of  motion  for  leave  to  amend.^ 
A  decision  of  the  court  at  the  trial,  imposing  terms  as  a 
condition  of  granting  leave  to  amend,  will  be  deemed  to 
be  acquiesced  in,  unless  an  exception  is  taken  at  the 
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tixne.^  And  by  accepting  costs  imposed  npon  the  ad- 
verse party  as  a  condition  of  leave  to  amend,  the  party 
is  precluded  from  availing  himself  of  any  objection 
thereto.*  Where  the  plaintiff  obtained  ex  parte  leave  to 
amend  his  complaint,  and  upon  the  defendant's  motion 
to  vacate  the  order,  the  court  modified  it  by  requiring 
from  the  plaintiff  an  undertaking  for  costs,  it  was  held 
tliat  the  requirement  was  within  the  power  of  the  eonrt.^ 

1  Gillett  V.  Bobbins,  12  wis.  319. 

2  Scbermerhorn  v.  Wood,  80  How.  Pr.  316 ;  Vlbbard  v.  Bodeiick, 
51  Barb.  616. 

8   Hand  V.  Burrows,  15  Hun,  481. 

4  See  Harrington  v.  Blade,  22  Barb.  161 ;  Union  Bank  v.  Mott,  10 
Abb.  Pr.  872 ;  11  Abb.  Pr.  42. 48  n. ;  19  How.  Pr.  267 ;  Fooker  r  Arnouz, 
10  N.  Y.  Week.  Dig.  132 ;  Tribune  Assoc  v.  Smith,  8  Jones  A  S.  99 
Nanetty  v.  Naylor,  2  N.  Y.  Month.  T^aw  Bull.  65»  66 ;  Hand  r.  Bur- 
rows, 15  Hun,  481 ;  Havemeyer  v,  Havemeyer,  12  Jones  A  S.  170. 

6  Griggs  V.  Howe,  81  Barb.  100 ;  2  Abb.  Ct.  App.  291 ;  8  Keyes,  166. 
And  see-Smlth  v.  Rathbun,  75  N.  Y.  122, 126. 

6  Grattan  i>.  Methrop.  Life  Ins.  Co.  80  N.  Y.  281 ;  86  Anu  Rep.  617. 

7  Clune  v.  Sullivan,  56  Cal.  249. 

i  243.  EffllMtof — Waiver — Praotioe,  ete. — An  amended 
complaint  in  an  action  is  a  substitute  for  the  original, 
and  if  a  right  of  action  did  not  exist  when  the  original 
was  filed,  one  cannot  be  created  by  fiUng  an  amended 
complaint.'  Error  in  rejecting  competent  evidence  at 
one  stage  of  the  trial  may  be  cured  by  a  subsequent 
amendment,  and  testimony  based  ui)on  such  amend- 
ment, by  which  it  appears  that  the  party  was  not  preju- 
diced by  the  rejection  of  the  evidence  in  the  first 
instance.'  Amendment  of  a  complaint  by  adding  a 
party  plaintiff,  if  alleged  in  the  amended  complaint,  is 
admitted  if  not  denied  by  the  answer ;'  a  demurrer  to 
the  complaint  admits  the  addition  of  the  party  as  al- 
leged, and  the  court  will  not  inquire  Into  the  validity  of 
the  order  allowing  the  addition.^  The  court  has  power 
on  the  trial  to  allow  an  amendment  of  the  complaint 
by  striking  out  an  admission,  and  may  order  the  trial 
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to  proceed  on  the  pleading  as  amended,  when  the 
defendant  does  not  claim  to  be  surprised  or  unprepared 
to  proceed,  and  does  not  ask  for  time  to  answer  the 
amended  pleading.^  The  amendment  of  a  complaint 
to  conform  to  the  evidence,  although  erroneously  al- 
lowed, is  not  a  ground  for  setting  aside  the  Judgment 
founded  on  it,  where  the  evidence  tended  to  establish 
another  cause  of  action  contained  in  the  complaint,  and 
the  defendant  was,  therefore,  not  damnified  by  the 
amendment.*  Where  the  papers,  as  originally  filed  in 
an  action  of  attachment  brought  in  the  name  of  a  firm, 
omit  the  name  of  one  of  the  partners,  which  omission 
is  subsequently  cured  by  amendment,  the  omission  is 
not  such  a  defect  as  vitiates  the  levy  or  can  be  taken  ad- 
vantage of  by  subsequent  attaching  creditors,  or  post- 
pones the  lien  of  the  levy  to  that  of  such  creditors.^  If 
leave  is  given  a  defendant  to  put  in  an  amended  answer, 
provided  no  matter  be  set  up  therein  which  will  affect 
orders  previously  made  in  the  cause,  such  amended 
answer  will  be  stricken  out,  if  it  is  incompatible  with 
the  terms  upon  which  the  leave  was  granted.^  Amend- 
ments are  not  allowed  when  the  effect  is  to  deprive  the 
opposite  party  of  his  available  defenses  to  a  new  action ;  * 
and  if  pleadings  are  amended  by  permitting  a  defend- 
ant to  make  a  case  against  his  co-defendants,  involving 
a  change  of  the  subject-matter  of  the  original  suit,  it 
amounts  to  bring^g  a  new  action  on  his  part,  and  the 
defendants  cannot  be  restricted  in  their  pleas,  but  may 
set  up  any  legal  defense  as  a  matter  of  right.^<^  A  referee 
has  power  on  application  to  amend  the  complaint  on 
the  trial  by  inserting  new  allegations,  and  may  impose 
as  a  condition  that  the  defendant  be  permitted  to  answer, 
or  demur  to  the  amended  complaint ;  ^^  and  the  plaintiff 
having  taken  the  benefit  of  the  order  to  amend,  is  pre- 
cluded from  objecting  to  the  conditions  imposed.^ ^   An 


2  242  AMENDMENTS.  466 

order  allowing  a  plaintiff  to  amend  by  striking  out  the 
name  of  a  defendant  as  improperly  joined,  after  a  plea 
in  abatement  for  such  misjoinder  is  filed,  but  before  it 
is  called  up,  is  not  erroneous,  no  injury  appearing  to 
have  resulted  to  any  of  the  parties.*'  In  a  proceeding 
for  a  mandate,  where  an  amended  complaint  is  filed  in 
the  name  of  the  State,  it  is  proper  to  amend  the  writ  ac- 
cordingly .^^  An  amendment  to  a  complaint  in  an  action 
of  claim  and  delivery,  by  inserting  an  allegation  of 
forcible  taking,  is  within  the  power  and  discretion  of 
the  court,  and  is  held  to  dispense  with  an  allegation  of 
a  demand  before  suit."  Error  in  refusing  to  allow  a 
particular  amendment  to  an  answer,  is  held  to  be 
waived  if  the  defendant  is  subsequently  allowed  to  file 
a  further  answer." 

1  Brown  v.  Galena  Mln.  Co.  Sup.  Ct  Kan.  4  Paclf.  Jm  Bep.  1013 ;  33 
Kan.  52a.    And  see  {  228,  ante'. 

2  Harrison  v.  Forsyth,  1  Jones  A  S.  289. 

3  Smith  V.  Rathbun,  22  Hun,  130. 

4  Smith  V.  Bathbun,  22  Hun,  ICO. 

6  "Conway  v.  Mayor  etc.  8  Daly,  808. 
8   Bobertson  v.  Bobertson,  0  Dalj',  44. 

7  Henderson  v.  Stetter,  31  Kan.  56.    Anl  see  Stout  v.  Foljrer,  34 
Iowa,  71 ;  Ward  v.  Howard,  12  Ohio  St.  158. 

8  Crump  V.  Thomas,  89  N.  C.  241.' 

9  Henderson  v.  Graham,  Si  N.  C.  496 ;  Cogdell  v,  £xain,  89  N.  C. 

10  GIU  V.  Young,  88  N.  C.  58. 

11  Smith  V.  Bathbun,  75  N.  Y.  122. 

12  Smith  V.  Bathbun,  75  N.  Y.  122.    And  see  Karvin  v.  Marvin,  11 
Abb.  Pr.  N.  S.  97  ;  Bennett  v.  Van  Syckel,  18  N.  Y.  481, 

13  Beall  v.  Territory,  1  New  Mexico,  507. 

14  Morris  v.  State,  04  Ind.  565. 

15  Simmons  v,  Lyons,  3  Jones  <ft  S.  554 ;  55  N.  Y.  671. 

16  Bowles  V.  Doble,  11  Oreg.  474  ;  5  West  C.  Bep,  671. 
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CHAPTER  XI. 

FOBMAIi   DEFECTS  —  REMEDIES* 

8  243.  In  general. 

2  244.  Nature  and  extent  of  remedy  by  motion. 

2  ^5.  Motion  must  point  out  deficiency. 

{  246.  Motion  to  make  definite  and  certain. 

8  247.  Instances  of  motion  to  make  more  definite  sustained. 

8  248.  Motion  to  make  more  definite  —  when  made. 

2  249.  Irrelevant  matter— surplusage. 

{  2.'}0.  Bedundant  and  scandalous  matter. 

{  251.  Multifariousness,  inconsistency,  etc 

{  252.  8bam  pleading  —  remedy. 

2  253.  Frivolous  pleading  '-  remedy. 

2  254.  When  pleadings  deemed  frivolous. 

2  255.  Misnomer. 

8  256.  Striking  pleading  from  files— generally 

8  257.  Lost  pleadings. 

J  243.  In  general . — At  common  law ,  defects  apparent 
upon  the  face  of  a  pleading  were  met  by  a  demurrer — a 
general  demurrer  going  to  defects  of  substance,  and  a 
special  demurrer  to  defects  of  fomi.^  A  demurrer 
under  the  Code  system  is  not  according  to  the  common 
law,  either  a  general  or  special  demurrer,  but  one  whose 
powers  and  sufficiencies  are  governed  entirely  by  the 
Code  of  the  particular  State.^  As  already  seen  in  pre- 
ceding chapters,'  no  pleading  is  now  demurrable  unless 
it  is  subject  to  one  or  more  of  the  objections  specified 
in  the  statute,  as  grounds  of  demurrer.*  These  grounds 
embrace  defects  of  substance,  but  many  defects  in  form 
which  could  formerly  have  been  reached  by  special 
demurrer,  are  now  remedied  by  motion.*  Gtenerally 
speaking,  if  a  pleading  is  correct  in  substance,  but  not 
in  form,  the  remedy  is  by  motion,  and  not  by  demurrer, 
under  the  Code  system.* 
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1  See  1  Chit.  Plead.  894 ;  Thomson  v.  O'Sallivan.  6  Allen,  303 ; 
Beattyv.Rundall.S  Allen, 441;  Fairfield r.  Burt,  11  Pick.  244;  Snyder 
v.  Croy,  2  Johns.  42d ;  Andrews  v.  Thayer,  40  Conn.  156. 

2  Benton  v.  St.  Louis,  1  Wash.  215  {  {  54,  coUe, 
8    Chaps.  3, 7,  ante. 

4  {  41,  ante;  Marie  v.  Qarrlson,  83  N.  Y.  14. 

5  See  Benton  v.  BV  Lonts,  1  Wash.  215 ;  Hampson  v.  Fall,  64  Ind. 
382 ;  Union  Bank  v.  BeU,  14  Ohio  St.  200  ;{  54,  anU. 

6  Howell  V.  Frazer,  6  How.  Pr.  221 ;  1  Code  B.  270 ;  Idarle  v.  Garri- 
son, 88  N.  Y.  14. 

J  244.  Nature  and  extent  of  remedy  by  motion.  —  An 
application  for  an  ordor  is  a  motion.^  Or,  as  more 
fully  defined,  a  motion  is  an  application  for  an  order 
addressed  to  a  court  or  judge,  by  a  party  to  a  suit  or 
proceeding,  or  one  Interested  therein.^  And  defects  in 
pleading,  as  it  respects  the  form  and  order  of  stating 
facts  under  the  Code  system,  are  to  be  settled  on 
motion.'^  The  Codes  substantially  provide,  that  when 
the  allegations  of  a  pleading  are  so  indefinite  and  uncer- 
tain that  the  precise  meaning  or  application  thereof  is 
not  apparent,  the  court  may  require  the  pleading  to  be 
made  definite  and  certain  by  amendment.*  Under  this 
provision,  the  sufficiency  of  pleadings  as  to  certainty, 
precision,  definiteness,  consistency  of  allegation,  and  to 
every  other  variety  of  defect  of  allegation,  which  does 
not  ambunt  to  such  an  absolute  omission  of  fact  as  to 
constitute  no  ground  of  action  or  defense^must  be  taken 
advantage  of,  or  objected  to,  by  motion.*  It  is  further 
provided,  that  irrelevant,  redundant,  or  scandalous 
matter,  contained  in  a  pleading,  may  be  striken  out, 
upon  the  motion  of  a  person  s^grieved  thereby ;  *  and 
obscene  words  may  be  stricken  from  a  pleading  on  the 
motion  of  a  party,  or  by  the  court  of  its  own  motion.^ 
But  if  there  be  a  semblance  of  a  cause  of  action  or  de- 
fense set  up  in  the  pleading,  its  sufficiency  cannot  be 
determined  on  motion  to  strike  out  as  redundant  or 
irrelevant ;  ^  the  proper  way  to  test  the  sufficiency  of 
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the  pleading  is  by  demurrer  or  by  motion  on  the  trial.*' 
SOf  a  motion  to  strikeout  irrelevant  or  redundant  allega- 
tions is  addressed  very  much  to  the  discretion  of  the 
court,  and  should  be  granted  only  where  it  is  entirely 
clear  that  such  matter  is  improper  or  irrelevant.^°  The 
X^ower  is  to  be  exercised  with  reluctance  and  caution." 
A.nd  while  it  is  competent  for  a  party  to  move  to  make 
the  pleadings  of  his  adversary  more  definite  and  cer- 
tain, he  is  not  bound  so  to  do,  and  the  burden  may  not 
l)e  cast  upon  him  by  the  fault  of  the  pleader."  The 
indefiniteness  and  uncertainty  to  be  relieved  on  motion 
are  only  such  as  appear  upon  the  face  of  the  pleading  ;  ^^ 
and  matter  dehors  the  i)loadlnpj  will  not  be  looked 
to." 

1  N.  Y.  Code  Civ.  Proc.  J7B8;  N.  C.  Code  Civ.  Proc.  f  845;  Cal. 
Code  Civ.  Proc.  ^  lOCKi.    And  see  Matter  of  Jetter,  78  N.  Y.  601. 

2  Ohio  Hev.  Stats.  1 512L 

3  SUckney  v.  Blair,  50  Barb.  341 ;  Grannls  v.  Hooker,  29  Wis.  65 ; 
Jobnston  Harvester  Co.  v.  Bartiey,  94  Ind.  lol. 

4  See  N.  Y.  Code  Civ.  Proc.  9  546 ;  Ohio  Rev.  Stats.  S  5088  ;  Wis. 
Bev.  Stats.  {  26^ ;  Dakota  Code  Civ.  Proc.  H  I2J. 

6  Trustees  etc.  v.  Odlln,  8  Ohio  St.  293;  Lorlllard  v.  Clyde,  86 
X.  Y.  334  ;  Hale  v.  Oinahi.  Nat.  Bank.  41  N.  Y.  625 ;  Pacific  Mall 
Steamship  Co.  v.  IrwlM,  4  Hum,  671 ;  67  Barb.  277  ;  Gause  v.  Knapp,  1 
McCrary,  75 ;  Mills  v.  Rice,  3  Neb.  376. 

6  See  N.  Y.  Code  Civ.  Proc.  }  545 ;  CaL  Code  Civ.  Proc.  ^  453 ; 
Dakota  Code  Civ.  Proc.  g  120. 

7  Ohio  Rev.  Stats,  i  6067. 

8  Eaton  v.  Burnett,  16  Jones  &  S.  548. 

9  Walter  v.  Fowlor,  85  N.  Y.  621.  And  see  Le<>  v.  Black,  1  N.  Y. 
Month.  Law  BuU.  17 ;  Bobbius  v.  Palmer,  5  N.  Y.  Week.  Dig.  5;i7. 

10  Town  of  Essex  v.  Railroad  Co.  8  Hun,  361 ;  People  i'.  Twood,  63 
N.  Y.  201 ;  Younger  v.  Duffle,  26  Hun.  442:  Madden  v.  Railway  Co. 
80  Minn.  453;  Cate  v.  Gllman,4I  lowu,  530.  Even  a  remote  proba- 
bility that  allegations  contained  in  a|MeadIng  may  be  pertinent  upon 
the  trial  of  the  action  by  way  of  explanation,  or  as  connected  with 
the  history  of  the  subject-matter  of  the  litigation,  is  sufficient  to  pro- 
tect such  allegations  from  being  stricken  out  as  irrelevant,  on  mo- 
tion: Duprat  V.  Haveraeyer,  18  N.  Y.  Week.  Dig.  439.  And  the 
power  to  strike  out  can  be  properly  exercised  only  In  favor  of  a  per- 
sou  aggrieved :  Homan  v,  Byrne,  14  N.  Y.  Week.  Dig.  175 

11  Town  of  Essex  v.  Railroad  Co.  8  Hun,  XI ;  St  John  v»  Griffith,  1 
Abb.  Pr.  3D. 

12  Clark  v.  Dillon,  07  N.  Y.  370. 

13  Brown  v.  nailroad  Co.  6  Abb.  Pr.  237. 
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14   Brown  v.  Railroad  Co.  6  Abb.  Pr.  2^ :  Scofleld  v.  Nat.  Bank,  9 
Neb.  31(1.    A  reference  to  ajBcertain  facta  is  improper :  Hopkins  v. 
.Hopkins,  28  Hun.  438. 

2  245.  Kotion  must  point  oat  dafioiency. — A  motion  to 
'  correct  a  pleading,  or  to  strike  out  matter  therefrom, 
should  set  forth  with  a  reasonable  degree  of  certainty 
the  particulars  wherein  the  pleading  is  defective.^ 
Thus,  if  the  motion  is  to  make  a  pleading  more  definite 
and  certain,  the  moving  party  should  state  in  his  mo- 
tion wherein  and  in  what  particular  the  pleading  is  not 
sufficiently  definite  and  certain.*  So,  a  motion  to 
.strike  out  parts  of  a  pleading  should  indicate  the  parts 
to  which  objection  is  made  in  such  a  manner  that  they 
may  be  clearly  ascertained.'  A  motion  to  reform,  on 
the  general  allegation  that  the  pleadings  are  irrelevant 
or  redundant,  is  not  sufficient.^  The  court  cannot  be 
required  to  examine  the  whole  pleading  and  select  the 
parts  to  be  removed.*  And  it  is  even  held  that  a  mo- 
tion to  strike  out  part  of  a  pleading,  described  by  refer- 
ence to  line  and  page,  does  not  sufficiently  sx>ecify  the 
part  referred  to."  And  where  a  specification  in  a  motion 
to  strike  out  included  some  matters  that  ought  not  to 
be  struck  out,  it  was  held  that  the  whole  miotion  should 
be  denied.^ 

1  Gilmore  v.  Norton,  10  Kan.  491 ;  O'Connor  v.  Koch,  56  Mo.  2S3  ; 
Bowman  v.  Sheldon,  5  Band.  657. 

2  Gilmore  t>.  Norton,  10  Kan.  491 ;  Kerr  v.  Reece,  27  Kan.  83S. 

3  Blake  v.  Eldred.  18  How.  Pr.  240 ;  Benedict  v.  Dake,  6  How.  Fr. 
852 ;  Jackson  v.  Bowles,  67  Mo.  60d ;  Bryant  v.  Bryant,  2  Robt.  612. 

4  O'Connor  V.  Kock,  S6  Ma  253. 

6   Blake  v.  Eldred,  18  How.  Pr.  240i 

G   Robinson  v.  Rice,  20  Ma  229 ;  FattoiBon  v.  HoUlster,  S2  Ha 
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7   White  V.  Allen,  8  Oreg.  103. 


§  246.  Motion  to  make  more  doflnite  and  certain.. — Gen- 
erally, under  the  Code  system,  if  a  pleading  is  sought  to 
be  made  more  definite.and  certain,  the  remedy  is  by  mo- 
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tion.^  Indefiniteness  or  uncertainty  in  a  pleadlnc^  should . 
l>e  presented  by  a  motion  that  the  pleading  be  made « 
more  specific,  and  is  not  presented  by  a  demurrer,  unless 
the  uncertainty  be  such  as  to  state  no  cause  of  action  or 
defense.^  And  where  a  motion  is  the  proper  remedy  to  • 
make  a  pleading  more  definite  and  certain  in  specified 
particulars,  it  is  error  for  the  court  to  treat  such  motion- 
as  a  demurrer,  and  to  sustain  it  as  such.'  But  the 
Codes  in  a  few  of  the  States  expressly  make  it  a  ground . 
of  demurrer  "  that  the  complaint  is  ambiguous,  unin- 
telligible, or  uncertain."  *  And  if  the  averments  are  in 
the  alternative,  the  complaint  is  held  to  be  ambiguous, 
and  so  demurrable,  even  if  either  averment  states  a 
cause  of  action.^  And  in  States  where  a  motion  is  the 
proper  remedy,  the  fact  that  a  complaint  contains 
otlier  sufficient  allegations  does  not  deprive  the  defend- 
ant of  the  right  to  have  a  particular  one  made  more 
definite  and  certain.*  The  exercise  of  the  power  to 
correct  pleadings  upon  motion,  rests  largely  in  the 
discretion  of  the  trial  court,^  and  its  action  will  not  be 
reversed  on  appeal,  where,  upon  the  merits,  the  sub- 
stantial rights  of  the  party  are  not  affected.^  But  a 
motion  to  make  a  pleading  more  definite  and  certain 
should  not  be  granted,  unless  the  pleading  is  plainly 
insufficient  in  this  respect.'  So,  if  such  motion  fails  to 
point  out  any  defects,  or  to  make  any  suggestion  in 
what  respect  the  pleading  should  be  more  specific,  and 
the  pleading  states  facts  sufficient  to  constitute  a  cause 
of  action  or  defense,  the  court  commits  no  error  in  over- 
ruling the  motion.*"  Where  a  denial  in  an  answer  is 
indefinite  and  uncertain,  the  remedy  is  by  motion,  and 
not  by  excluding  evidence  at*  the  trial.^*  So,  a  counter- 
claim may  be  reached  by  a  motion  to  have  it  made 
more  definite  and  certain,  if  it  be  defective  for  uncer- 
tainty." 


y 
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1  Seeloy  v.  KngeU,  13  N.  Y.  642 ;  Marie  v.  Garrison.  83  N.  T.  14  ; 
f  244,  ante.  Mere  uncertainty  must  be  taken  advantacre  of  by  motion 
In  the  court  below,  and  cannot  be  raised  for  the  first  ume  on  appeal : 
Osborn  v.  Graves,  11  Oreg.  526  ;  6  West  C.  Rep.  35. 

2  Louisville  etc.  Bailw.  Co.  v,  Shanklln,  94  Ind.  297 ;  Moorman  v. 
8hocknev.  95  Ini.  89  ;  Louisville  etc.  Railw.  Co.  v.  Shanklln.  98  Ind. 
57.{ ;  Madden  ty.  Railw.  Co.  90  Minn.  453 ;  Moflfatt  v.  McLaughlin,  13 
Hun,  419. 

3  Elllsv.  Beddin,12Kan.306. 

4  CaL  Code  Civ.  Proc.  f  4r,0;  Colo.  Code  Civ.  Proc.  2  51 ;  2Cev. 
.Comp.  Laws,  i  1103.    And  see  {  54,  ante, 

5  Jamison  v.  King,  50  Cal.  132. 

6  People  V.  Guardian  Soc.  6  N.  Y.  Week.  Dig.  ia& 

7  Lehnertz  v.  Railway  Co.  81  Minn.  219.  And  see  i  244,  mite,' 
Reardou  v.  New  York  etc.  Card  Co.  18  Jones  &  S.  514. 

8  Lehnertz  v.  Railway  Co.  31  Minn.  219  ;  Madden  v.  Railway  Co 
30  Minn.  4r)3.  That  an  order  denying  a  motion  to  make  a  pleading 
more  definite  and  certain  is  appealable:  See  Arrietta  v.  Morrissey.  1 
Abb.  Pr.  N.  S.  459 ;  Brinkerboff  v.  Perry,  59  How.  Pr.  155.  But  seo 
cfrtUrOt  Dudley  v.  Qrissler,  5  Jones  A  S.  412.  And  compare  Gels  v. 
Loew,  15  Abb.  Pr.  N.  S.  94 ;  Field  v.  Stewart,  2  Sweeney,  193 ;  Hughes 
V.  Railw  Co.  13  Jones  <ft  B.  114. 

e  People  V.  Tweed,  5  Hnn,  853 ;  63  N.  Y.  194 ;  Tilton  v.  Beecher,  53 
N.  Y.  176 ;  Brownell  v.  National  Bank,  13  N.  Y.  Week.  Dig.  371. 

10  Kerr  v.  Reece,  27  Kan.  338. 

1 1  Burley  v.  German  American  Bank,  U.  S.  Sup.  Ct.  5  Civ.  Proc.  R. 
.  172  ;  Spies  v.  Roberts,  18  Jones  <&  S.  801 ;  Greeuileld  v.  Life  Ins.  Cu. 

47  N.  Y.  430,  437.    Compare  Hughes  v.  Railway  Co.  13  Jones  A  S. 
114. 

12  Fettretch  v.  McKay,  11  Abb.  Pr.  N.  S.  453;  47  N.  Y.426.    See 
Clegg  V.  Am.  Newspaper  union,  7  Abb.  N.  C.  50. 

§  247.  Instaneefl  of  motion  to  make  more  definite  sus- 
tained.— In  general,  if  the  allegations  of  a  pleading  are 
so  indefinite  that  the  nature  of  what  is  intended  is  not 
apparent,  a  motion  to  make  more  definite  and  certain 
will  be  sustained.^  Thus,  if  a  complaint  leaves  it  uncer- 
tain whether  the  plaintiff  depends  upon  an  affirmance 
of  a  contract  or  its  rescission,  he  may  be  compelled  to 
make  his  election  by  an  order  made  on  a  motion  to 
make  the  pleading  more  definite  and  certain.^  So,  a 
motion  to  make  more  definite  and  certain,  or  to  compel 
an  election,  is  proper,  where  the  complaint  states*  a 
cause  of  action  in  tort  or  on  contract.^  So,  a  complaint 
in  an  action  for  services,  alleging  that  they  were  rea- 
sonably worth  a  specified  sum  which  the  defendants 
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promised  and  agreed  to  jmy  the  plaintifEs,  was  held  to 
be  obnoxious  to  a  motion  to  make  more  definite  and 
certain,  in  that  it  stated  two  grounds  of  recovery  for  a 
single  cause  of  action.-^  So,  a  complaint  in  an  action 
against  a  sherifT,  which  does  not-  show  whether  ifc  is 
sought  to  charge  him  as  bail,  or  to  recover  damages  for 
an  escape,  is  obnoxious  to  a  motion  to  make  more 
definite  and  certain.^  So  of  a  complaint  which  does  not 
state  causes  of  action  separately,*  So,  if  separate  de- 
fenses set  up  in  the  answer  are  not  distinctly  stated, 
the  plaintifi''s  remedy  is  by  motion  to  make  more 
definite  and  certain  J  So,  this  is  the  plaintiif 's  remedy 
where  the  denial  in  the  defendant's  answer  is  in  the 
following  form:  "Defendant  denies  each  and  every 
allegation  therein  (in  the  complaint)  contained,  except 
as  hereinafter  admitted."*  A  want  of  certainty  in  a 
pleading  as  to  time,  when  not  material  to  constitute  the 
cause  of  action  or  defense,  is  reached  by  motion  to 
make  more  specific,  and  not  by  demurrer.®  So,  in  an 
action  for  damages  resulting  from  the  alleged  negligence 
of  the  defendant,  uncertainty  in  the  allegation  of  negli- 
gence in  the  complaint  is  a  defect  that  cannot  be  reached 
by  demurrer,  but  by  motion  to  make  specific.^**  A 
'complaint  to  enforce  the  execution  of  a  trust  in  lands, 
merely  stating  that  the  defendant  holds  the  legal  title 
in  trust,  will  be  ordered  to  be  made  more  definite  by 
stating  the  facts  that  create  the  trust.^^  So,  in  an  action 
to  recover  property  which  the  plaintiff  alleged  he 
transferred  to  the  defendant,  in  trust  for  himself,  the 
plaintiif  was  required,  on  motion,  to  malso  the  com- 
plaint more  definite  by  stating  the  specific  real  estate 
w^ich  he  claimed  to  have  conveyed,  and  the  kind  and 
quantity  of  personal  property.^^  And,  generally  speak- 
ing, if  the  defendant  has  a  right  to  be  informed,  by  the 
complaint,  of  the  particular  facts  relative  to  matters 
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mentioned  in  it,  his  remedy  is  by  motion.^'  But  in  an 
action  to  recover  for  injuries  sustained  by  the  plaintiff 
while  working  at  a  machine  while  in  the  defendant's 
employment,  a  complaint  charging  that  the  plaintiff 
was  injured,  without  knowledge  on  her  part  that  the 
machine  was  defectiyoi  but  not  specifying  in  what 
respect  it  was  defective,  was  held  not  to  be  obnoxious 
to  a  motion  to  make  more  definite  and  certain.i^ 

1  Oloott  V.  Carroll,  83  N.  Y.  438 ;  Tllton  v.  Beecher,  59  N.  Y.  17(L 
An  answer  Is  Indefinite  when  the  precise  nature  of  the  defense  is  not 
apparent :  Pacific  Mall  Steamship  Co.  v.  Irwin,  4  Hun,  671 ;  67  Barb. 

277. 

2  Faulks  V.  Kamp,  8  Jones  <&  S.  70. 

3  Ladd  v.  Arkell,  5  Jones  <&  S.  85.  Oompare  Conaughty  v. 
Nichols,  42  N.  Y.  US. 

4  Gardner  t».  Locke,  2  Civ.  Proc.  B.  2S2 ;  Dorr  «.  Mills,  3  Civ.  Proc. 
R.  368.  See  Evans  v.  Kalbfieisch,  16  Abb.  Pr.  N.  S.  13 ;  Longprey  v. 
Yates,  81  Hun,  432. 

5  Nehreshelmer  v.  Bowe,  8  dv.  Proc  R.  863. 

G  Bass  V,  Comstock,  86  How.  Pr.  882 ;  88  N.  Y.  21 ;  Freer  v.  Denton, 
61  N.  Y.  4\Y1 ;  Forsyth  v.  Edminston,  11  HOW.  Pr.  408.  And  se©  Clark 
V.  Lang  worthy,  12  Wis.  441 ;  {52,  ante. 

7  Kerr  v.  Hays,  35  N.  Y.  331. 

8  Farnsworth  v.  Wilson,  5  Civ.  Proc.  R.  179,  n.  And  see  Burley 
V.  German -A  merlcan  Bank,  .•>  Civ.  Proc  R.  172 ;  Spies  v.  Roberts,  18 
Jones  (&  S.  3Ui.  If  a  pleading  mingles  general  with  specific  allega- 
tions, so  as  to  leave  the  intention  of  the  pleader  uncertain  and 
ambiguous  as  to  the  nature  and  extent  of  the  proof  which  he  may 
oifer  in  addition  to  the  matters  particularly  alleged,  the  court  may, 
on  the  proper  application,  order  the  same  to  be  made  more  definite, 
or  be  stricken  out :  Madden  v.  Railway  Co.  SO  Minn.  453.  And  see 
Pugh  V.  Railroad  Co.  28  Minn.  800. 

9  People  V.  Ryder,  12  N.  Y.  433 ;  Louisville  etc.  Rallw.  Co.  «. 
Shanklin,  94  Ind.  297. 

10  Pennsylvania  Co.  v.  Sedgwick,  69  Ind.  836 :  Brookville  etc 
Turnp.  Co.  v.  Pumphrey,  69  Ind.  78 ;  Ohio  etc  Railw.  Co.  v.  CoUarn, 
73  Ind.  261.    See  Miller  v.  Railway  Co.  63  Iowa,  68Ql 

11  Horn  V.  Ludlngrton,  28  Wis.  81. 

12  Brlnkerhofif  v.  Perry,  69  How.  Pr.  166,  n. 

13  Spies  V.  Transportation  Co.  5  Duer,  662 ;  Grannis  v.  Hooker,  29 

Wis. -65. 

14  Reardon  «.  Consolldatf^d  Card  Cc  18  Jones  A  S.  614.  And  see 
Velielf.  Insurance  Co.  65  How.  Pr.  1:  12  Abb.  N.  C.  809;  Batler  «. 
Mann,  9  Abb.  N.  C.  49  ;  2  Civ.  Proc  R.  210. 

« 

§  248.  Motion  to  make  more  definite — When  made. — 
A  motion  to  make  a  pleading  more  definite  and  certain 
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shonld  be  made  before  trial,^  and  it  is  generally  held 
that  an  objection  for  indefiniteness  cannot  be  first  taken 
at  the  trial.^  It  is  not,  however,  essential  that  the  motion 
be  made  at  the  earliest  possible  moment,  but  where  the 
time  ^^  to  plead,  or  otherwise  move,"  has  been  extended, 
it  may  be  made  at  any  time  before  the  expiration  of 
such  extension.'  Where  a  defendant  has  moved  to 
make  the  complaint  more  definite  and  certain,  in  a 
respect  material  to  the  question  whether  a  receiver 
should  be  appointed,  it  is  held  that  the  motion  for  that 
relief  should  be  determined  before  a  motion  for  a  re- 
ceiver,* Where  the  defendant,  before  the  time  for 
answering  expired,  demanded  a  bill  of  particulars 
which  was  furnished  by  the  plaintiff,  and  the  defend- 
ant then  moved  that  the  plaintiff  be  required  to  make 
his  complaint  definite  and  certain,  it  was  held  that  the 
motion,  if  allowable  at  all  in  such  a  case,  came  too  late.^ 

1  Smith  V.  Woodruff,  1  Handy,  276.  The  objection  cannot  be 
raised  for  the  first  time  on  appeal :  Osborn  v.  Graves,  U  Oreg.  526. 

2  Farmers'  etc  Bank  v.  Sherman,  6  Bosw.  181 ;  29  How.  Pr.  673  ; 
83N.  Y.  60 ;  Germanla  Bank  v.  Distler,  67  Barb.  333  ;  Bue  v,  Ketchum, 
fil  Wis.  324  ;  Bedmon  v.  FhoBulx  Fire  Ins.  Co.  51  Wis.  292. 

8    Hammond  v,  Earle,  5  Abb.  N.  C.  lOS.' 

4    People  V.  Manhattan  B.  B.  Ca  9  Abb.  N.  C.  448. 

6   McKimiey  v.  McKinney,  12  How.  Pr.  22. 

2  849.  Irrelevant  matter  —  Sarpliuage.  —  Irrelevant 
matter  in  a  pleading  may  be  stricken  out  upon  the 
motion  of  a  person  aggrieved  thereby.^  And  matter  in 
a  pleading  is  irrelevant,  which  has  no  bearing  on  the 
question  in  dispute,  does  not  affect  the  subject-matter 
of  the  controversy,  and  can  in  no  way  affect  or  assist 
the  decision  of  the  court.*  The  term  "irrelevancy" 
comprehends  both  prolixity  on  needless  details  of  ma- 
terial matter,  and  also  matter  out  of  which  no  cause  of 
action  or  defense  could  arise  between  the  parties.^ 
Matters  of  evidence  rather  than  facts  alleged  in  a  plead- 
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ing  should  be  stricken  out  as  irrelevant.^  But  this  rule 
does  not  apply  to  an  action  in  which  aU  the  facts  to  be 
stated  and  the  evidence  of  them  are  synonymous.^ 
Arguments  in  a  pleading  may  properly  be  stricken  out.* 
And  where  so  much  of  an  answer  as  stated  the  reasons 
which  actuated  the  defendant  in  intei-posing  a  plea  of 
the  Statute  of  Limitations  was,  on  motion,  stricken  out 
as  irrelevant,  it  was  held  that  there  was  no  error .t  But 
an  allegation  in  the  nature  of  an  introduction  necessary 
for  the  intelligent  statement  of  the  defense  intended  will 
not  be  stricken  out  as  irrelevant.^  And  matter  in  an 
answer  will  not  be  stricken  out  as  irrelevant  so  long  as 
it  is  responsive  to  any  matter  in  the  complaint.*  And 
the  i)ower  of  the  court  to  expunge  matter  from  a  plead- 
ing, upon  motion  for  irrelevancy,  refers  to  such  matter 
as  is  irrelevant  to  the  cause  of  action  or  defense  at- 
tempted to  be  stated  in  the  pleading  against  the  party 
moving  to  expunge,  and  does  not  enable  a  party  to 
strike  out  allegations  relating  to  himself  because  they 
are  irrelevant  to  an  alleged  cause  of  action  against  some 
other  party.*<>  And  if  there  is  a  semblance  of  a  cause  of 
action  or  defense  set  up  in  a  pleading,  its  sufficiency 
cannot  be  determined  on  a  motion  to  strike  it  out  as  ir- 
relevant." So  where  irrelevant  matter  in  a  pleading 
can  in  no  way  prejudice  or  injure  the  other  party  in  the 
enforcement  of  his  rights,  it  will  not  be  stricken  out  on 
a  motion  for  that  purpose,  but  will  be  permitted  to 
stand ;  ^^  the  power  to  strike  out  is  limited  to  matter 
which  may  s^grieve  the  adverse  party."  The  term 
"  surplusage  **  is  frequently  employed  to  designate  ir- 
relevant or  superfluous  matter  in  a  pleading,  and  all 
that  a  party  alleges  in  pleading,  beyond  what  is  neces- 
sary to  constitute  prima  fade  a  cause  of  action  or  de- 
fense, is  said  to  be  surplusage.^*  Surplusage  in  general 
will  not  vitiate  a  pleading,^  and  may  be  disregarded 
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upon  the  trial,"  or  be  stricken  out  on  motion."  But 
surplusage  in  a  pleading  is  not  the  subject  of  a  de- 
murrer." The  motion  to  strike  out  irrelevant  or  super- 
fluous matter  should  be  made  before  demurring  to  or 
answering  the  objectionable  pleading." 

1  See  N.  Y.  Code  Civ.  Proc.  { 646 ;  Cal.  Code  Civ.  Proc.  { 453 ; 
Gathrle  v.  Fisher,  Sup.  Ct.  Cal.  6  West  C.  Rep.  828 ;  Arata  v.  Tellurium 
etc.  Mlu.  Co.  Sup.  Ct  CaL  8  West  C.  Bep.  loL 

2  Jeffras  v.  McKHlop  etc.  Co.  2  Hun,  851 ;  4  Tbomp.  A  C.  578 ; 
Straver  v.  Ocean  Ins.  Co.  2  HUt.  47.') ;  9  Abb.  Pr.  23 ;  Fasaacht  r. 
Stohn,  63  Barb.  650 ;  6  Abb.  Pr.  N.  S.  338 ;  Caliill  t'.  PulmxT,  17 
Abb.  Pr.  196 ;  45  N.  Y.  478.    And  see  Kelly  t?.  Waterbury,  87  N.  Y.  179. 

3  Lee  Bank.  v.  Kltchlng,  7  Bosw.  664 ;  11  Abb.  Pr.  435.  And  seo 
lilttlejohn  V.  Greeley,  13  Abb.  Pr.  311 ;  Clark  v.  JeflfersonvlUe  etc. 
li.  It.  Co.  44  Ind.  248 ;  Aubrey  v.  Flske,  36  How.  Pr.  279 ;  36  N.  Y.  47 : 
Krewson  v.  Purdom,  U  Or^.  266 ;  3  Paclf.  L.  Rep.  822 ;  Hawkins  v. 
Furnace  Co.  40Oblo  St  607  ;  Buffalo  etc.  Oil  Co.  v.  Everest, 30  Hun,  586. 

4  Clark  v.  Ottendorfer,  2  N.  Y.  Month.  Law  Bull.  53 ;  McCauley  v. 
Long,  61  Tex.  74  ;  Bowen  v,  Aubrey,  22  Cal.  666 ;  Cathcart  v.  Peck,  11 
Minn.  43. 

5  Davenport  Glucose  Manut  Ca  v.  Taussig,  5  Civ.  Proc.  R.  69 ;  18 
N.  Y.  Week.  Dig.  403. 

6  Gould  V.  WlUioms,  9  How.  Pr.  51. 

7  Nichols  V.  Briggs,  18  S.  C.  473. 

8  Pac.  Mall  S.  S.  Co.  v.  Irwin,  4  Hun,  671 ;  07  Barb.  277.  And  see 
Buprat  V.  Havemeyer,  18  N.  Y.  week-  Dig.  4: J. 

9  Mclntyre  v.  Ogden,  17  Hun,  604  ;  Royal  Baking  Powder  Co.  v. 
Jenkins,  2  N.  Y.  Month.  Law  Dull.  53. 

10  Hagerty  v.  Andrews,  4  Civ.  Proc.  R.  323 ;  18  N.  Y.  Week.  Dig. 
140;  94N.  Y.  195. 

11  Walter  v.  Fowler,  85  N.  Y.  621.  And  see  Jackson  v.  Debar,  53 
CaL  257, 

12  Duprat  v.  Havemeyer,  18  N.  Y.  Week.  Dig.  430. 

13  Duprat  v.  Havemeyer,  18  N.  Y.  Week.  E!?.  439 ;  Pacific  Mall 
S.  8.  Co.  V.  Irwlji,4  Hun,  671;  67  Barb.  277;  Hoinan  v.  Byrne,  14 
N  Y.  Week.  Dig.  175. 

14  Campbell  v.  Taylor,  3  Utah,  825 ;  Drake  v.  First  Nat  Bank, 
Sup.  Ct  Kan.  7  Pacif.  L,  liep.  219. 

15  Russell  V.  Rogers,  15  Wend.  851 ;  Petty  v.  Trustees  etc.  95  Ind. 
280. 

M    See  1  Chltty  Plead.  229  ;  Ashe  v.  Gray,  90  N.  C.  137 ;  i  3,  ante. 

17  McMahon  v,  Thornton,  4  Mont  48  •  Love  v.  Mining  Co.  C2  CaL 
6>J;  Williams  v.  So::toii,  IJWis.  42;  Brooks  v.  Bates,  7  Colo.  070; 
Drake  v.  First  Nat  Bank,  Sup.  Ct  Kan.  7  Pacif.  L.  Rep.  2ia 

18  Campbell  v.  Taylor,  3  Utah,  32S. 

19  New  York  Ice  Co.  v.  Insurance  Co.  21  How.  Pr.  234 ;  12  Abb.  Pr. 
74 ;  Russell  v.  Chambers,  31  Minn.  54.  And  see  Smith  v.  Countryman, 
SO  N.  Y.  655.  And  the  motion  papers  should  point  out  preclst'ly  the 
parts  objected  to  :  Bryant  v.  Bryant,  2  Robt.  61P\  BluUe  v.  lllUied,  18 
How.  Pr.  240 ;  Bowman  v.  Sheldon,  6  Sand.  66Qi 
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i  250.  Bedundant  and  ioandalooB  matter.  —  Redundant 
or  scandalous  matter  may  also  be  stricken  out  of  a 
pleading  on  the  motion  of  a  person  prejudiced  thereby.^ 
And  where  the  objection  to  a  pleading  is  that  it  con- 
tains redundant,  impertinent,  or  scandalous  matter,  it 
should  be  corrected  by  motion  and  not  by  demurrer.* 
The  terms  ^^ redundant  and  "irrelevant"  are  not 
equivalent,  for  although  matter  which  is  irrelevant  is 
also  redundant,  the  converse  is  not  true.'  A  needless 
repetition  of  material  averments  is  redundancy,  al- 
though the  facts  averred,  so  far  from  being  irrelevant, 
may  constitute  the  whole  cause  of  action.^  And  it  is 
held,  that  where  matter  in  a  pleading,  though  clearly 
redundant,  is  not  prolix,  and  does  not  tend  seriously  to 
prejudice  the  opposite  party  or  encumber  the  record,  it 
will  not  be  stricken  out.^  Though  it  has  been  held  on 
the  other  hand  that  the  opposite  party  may  always  be 
considered  as  aggrieved  by  scandalous,  impertinent,  or 
redundant  matter  in  a  pleading.^  The  court  has  inher- 
ent power  to  strike  out  scandalous  and  impertinent 
matter.^  And  since  the  responsibility  for  the  insertion 
of  such  matter  rests  upon  the  attorney  preparing  the 
pleading,  he  should  be  charged  with  the  pa3nnent  of 
the  costs  of  a  motion  to  strike  it  out.^  Bat  no  matter  is 
impertinent,  however  scandalous  it  may  be,  or  how- 
ever much  it  may  tend  to  degrade,  provided  it  bears 
upon  the  point  about  which  the  parties  are  at  issue.* 
And  redundant  matter  in  answer  which  responds  to 
similar  matter  in  the  complaint  will  not  be  stricken 
out.^®  A  motion  to  strike  out  a  portion  of  an  answer  as 
redundant,  the  redundancy  consisting  in  the  addition 
of  a  general  denial  to  the  denial  of  specific  allegations, 
was  denied,  and  it  was  held  no  error,"  But  where, 
in  addition  to  a  general  denial,  the  defendant  pleaded 
matter  which  amounted  to  nothing  more  than  an  argu- 
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mentative  denial,  all  of  which  was  admissible  under 
jthe  general  denial,  the  striking  out  of  such  matter  on 
motion  was  held  no  error,  as  it  could  not  have  preju- 
diced the  defendant.^^  Passages  of  a  pleading  objected 
to  as  impertinent,  scandalous,  or  redundant,  must  be 
pointed  out  with  such  clearness  as  to  enable  tlie  oppo- 
site party  and  the  court  to  ascertain  precisely  what 
parts  are  objectionable.^^  And  the  motion  to  strike  out 
such  matter  from  a  complaint  will  not  be  considered 
after  answer  or  demurrer,^*  or  even  after  an  ordsr  for 
time  to  plead.^  The  court,  on  ordering  redundant  mat- 
ter to  be  stricken  out,  may,  in  its  discretion,  direct  the 
service  of  an  amended  complaint.^^  If,  after  matter  is 
stricken  from  a  pleading,  all  evidence  admissible  under 
the  original  pleading  can  still  be  introduced,  the  error, 
if  any,  in  striking  out  such  matter,  is  immaterial,  and 
the  order  will  be  affirmed," 

1  See  N.  T.  Code  Civ.  Proo.  f  545 ;  Ohio Ber,  Stats,  i  5087 ;  {244, 
aJtU^  Fraker  v,  Bailroad  Co.  30  Minn.  105 ;  Smith  v.  Butler,  11  Ores. 
46 ;  WilUams  v.  Sexton,  19  Wis.  42. 

2  Hayden  v.  Anderson,  17  Iowa,  158 ;  Einvon  v.  Palmer,  18  Iowa, 
877  ;  King  V.  Bnterprise  Ins.  Co.  45  lud.  4a.  And  see  Burr  v.  Burton, 
18  Ark.  215. 

3  Bowman  v,  Sheldon,  5  Sand.  667  ;  10  N.  Y.  Leg.  Obs.  339. 

4  Bowman  r.  Sheldon,  5  Sand.  657 ;  10  N.  Y.  Leg.  Obs.  338.  And 
see  FoUett  v.  Jewett,  II  Ih.  Y  Leg.  Obs.  193. 

5  Clark  V.  Harwood,  8  How.  Pr.  470 ;  Denlthome  v.  Denithome, 
15  How.  Pr.  232 ;  Brockelmaa  v,  Brandt,  10  Abb.  Pr.  141. 

6  Putnam  v.  De  Forest,  8  How.  Pr.  146 ;  Williams  r\  Hayes,  5  How. 
Pr.  470 ;  Carpenter  v.  West,  5  How.  Pr.  53 ;  Stewart  v.  Boutoa,  0  How. 
Pr.  71. 

7  Mussina  v.  Clark,  17  Abb.  Pr.  188 ;  Bowman  v.  Sheldon,  5  Sand. 
6.=>7  ;  10  N.  Y.  Leg.  Obs.  339 ;  Opdyke  v.  Marble,  18  Abb.  Pr.  2i{f>,  375 ;  44 
Barb.  64. 

8  McVeyv.  Cantrell,8Hun,522. 

9  Powell  V,  Cobb,  8  Jones  £q.  1 ;  Goodrich  v.  Parker,  1  MIniL 
106. 

20   Mclntyre  v.  Ogden,  17  Hun,  601. 

11  Homan  v.  Byrne,  14  N.  Y.  Week.  Dig.  175. 

12  De  Forrest  i».  Butler,  62  Iowa,  78.  A  city  charter  Is  a  public  law, 
of  which  courts  take  Judicial  notice,  and  a  recitation  of  its  provisions 
in  a  complaint  may  do  stricken  out  as  redundant:  Durchv.  Chip- 
pewa County,  60  Wis.  227. 
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n   Wbitmanh  v.  Campbell,  1  Faige,  645 ;  Bryant  v.  Bryant,  2  Robt. 
ClJ. 

1 1    N.  Y.  Ice  Co.  V,  Ins.  Co.  21  How.  Fr.  2W ;  12  Abb.  Pr.  74  ;  Best  v 

Clyde,  SO  N.  C.  4. 

15    Best  V.  Clyde,  86  K,  C.  4. 

IG    Durch  V.  Chippewa  County,  60  Wla.  227, 

17    Sloteman  v.  Mack,  61  Wis.  576L   And  see  Be  Forreet  v.  Bntler,  62 
Iowa,  78. 

§  2j1.    MnltifarioiiBiiaBS,  inconsiitenoy,  eto. — Multifari- 
ousness is  the  improper  joinder  in  one  complaint  or 
petition  of  distinct  and  independent  matters,  each  of 
which  would  constitute  a  separate  cause  of  action.^ 
Redundant  or  irrelevant  matter  which  may  be  stricken 
out  on  motion  does  not  constitute  multifariousness,' 
and  this  objection  to  a  pleading  is  usually  raised  by 
demurrer,  under  the  Code  system.'    But  in  Arkansas, 
multifariousness  cannot  be  corrected  by  demurrer,  but 
only  by  a  motion  to  strike  out.*    So,  in  Kentucky  a 
motion  to  strike  out  is  held  to  be  the  appropriate  mode 
of  making  thex>bjoction,*    And  in  Dakota  the  objection 
may  be  taken  by  demurrer,  by  motion  to  strike  out,  or, 
it  seems,  by  a  motion  to  compel  the  plaintiff  to  elect 
U2^on  which  cause  of  action  he  will  proceed.*    If  the 
facts  stated  in  a   complaint  or  petition  constitute  a 
single  cause  of  action,  and  the  prayer  asks  for  incon- 
sistent forms  of  relief,  the  remedy  is  by  motion,  and 
not  by  demurrer,  for  misjoinder  of  different  causes  of 
action.^    Matter  in  a  complaint  anticipating  a  defense 
is  not  proper,  and  upon  motion  to  strike  out,  such  mat- 
ter should  be  rejected.*    Where  matter  in  the  nature  of 
a  counter-claim  was  set  up  as  **  a  second  answer,  de- 
fense, and  counter-claim,"  it  was  held  that  the  remedy 
for  doubt  as  to  whether  the  de'endant  intended  it  as  a 
counter-claim,  such  as  sliould  be  admitted  by  a  failure 
to  reply,  was  by  special  motion.'    So,  if  a  complaint 
contains  a  statement  of  the  facts  necessary  to  constitute 
two  distinct  causes  of  aotion,  and  the  plaintifif  fails  to 
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sei>aiately  state  and  niunber  them,  the  remedy  for  any 
doubt  as  to  which  cause  of  action  the  plain tifT  intends 
to  rely  upon  is  by  a  motion  to  make  tho  complaint 
raore  definite  and  certain.^^^ 

1  McOlothltn  V.  H6mer3%44  Mo.  KO ;  McMahon  v,  Thornton.  4 
Mont.  51 ;  Story  £q.  Fl6ad.  271  ft.  And  see  Bobinson  v.  Hice,  ^  Mo. 
229  ;  Bowers  v.  Keesecher,  n  Iowa,  422 ;  GaSnes  v.  Chew,  2  How.  642  ; 
AVaxreo  v.  Warren,  56  Me.  oM. 

2  McGlothlln  V.  Hemery,  44  Mo.  8G0i 

8  Green  v.  Taney,  7  Colo.  278 ;  2  West  GL  Bep.  531.  And  see  }  52, 
cmte. 

4  Terry  v.  RoscU,  32  Ark.  478 ;  Dyer  v.  Jaooway,  42  Ark.  186. 

5  Hancock  v.  Johnson,  1  Met.  (Ky.)  242. 

6  Fraley  v.  Beiitley,  1  Dakota,  25. 

7  Colstmm  v.  Hallway  Co.  31  Minn.  867. 

8  Brooks  v..  Bates,  7  Colo.  676b 

9  Commercial  Bank  v.  Pfeiffer,  22  Hon,  827,  337.  And  see  also 
Booher  v.  Goldsborough,  44  Ind.  490 ;  Kinney  v.  Miller,  25  Mo.  676. 

10    Commercial  Bank  t;.  Pfeiffer,  22  Han,  327 ;  Frier  v,  pcuton,  61 
T7.  Y.  492.    And  see  I  62,  ctnte. 

§  252.    Sham  pleading — Bemed/. — The  essential,  ele- 
ment of  a  sham  pleading  is  f  alsity  .^   The  words  *  *  sham ' ' 
and  *^ false''  as  used  in  this  connection  are  synony- 
mous.^   A  sham  answer  or  defense  is,  therefore,  one 
false  in  fact,  and  not  pleaded  in  good  faith,  but  which 
may  be  good  in  form."    The  test  is,  untruth  in  fact,  and 
the  answer  may  be  sham,  although .  the  defendant  be- 
lieved it  true.^    At  common   law,  a  sham  plea  was 
liable  to  be  struck  out  upon  motion,  and  the  provision 
made  in  many  of  the  Codes  for  striking  out  sham  an- 
swers or  defenses^  is  said  to  confer  no  new  power,  but 
is  simply  declaratory  of   a  power  the   courts  before 
possessed.^     It  is,  however,  the  rule  in  some  of   the 
States,  that  an  answer  or  defense  of  new  matter  af- 
firmatively pleaded  may  be  stricken  out,  upon  satis- 
factory evidence  clearly  showing  it  to  be  sham,  whether 
verified  or  not,^  and  an  answer  containing  only  general 
denials  may  be  stricken  out  as  sham.*    Under  the  rule 
in  Indiana,  any  pleading  may  be  rejected  as  a  sham. 
Boone  Plkad.  —  41. 
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pleading  where,  upon  its  fooe,  it  Is  clearly  false  in  fact, 
or  is  shown  to  be  false  by  the  answers  to  interrogatories 
propounded  for  the  purpose  of  testing  it.^^  In  New 
York,  the  right  to  strike  out  as  sham  extends  to  such 
affirmative  defenses  as  are  not  veriiied  by  the  oath  of 
the  defendant,  or  other  equivalent  eyidence.^  In 
order  to  strike  out  an  answer  on  information  and 
belief  as  sham,  it  must  be  shown  clearly  that  there  was 
no  such  information  or  belief.^'  But  where  it  nnoon- 
tradictedly  appears  that  the  defendant  must  have  per- 
sonal knowledge  of  the  allegations  denied  by  him  **  on 
information,''  it  is  held  that  such  denial  may  be  stricken 
out  &s  sham;^  though  the  settled  doctrine  in  that 
State  is,  that  where  a  general  denial  is  properly  verified 
by  the  oath  of  the  defendant,  such  general  denial  cannot 
be  stricken  out  on  motion  as  sham  J^  And  such  is  also 
the  rule  in  Califomla.^^  An  unverified  answer  to  a 
verfied  complaint  will  be  stricken  out,  on  motion,  as 
sham  and  f  ri  volous.^^  Where  an  answer  alleging  usury 
entirely  on  information  and  belief  is  shown  by  affidavit 
to  be  false,  it  will,  in  the  absence  of  explanatory 
affidavits,  be  stricken  out  as  sham  J'  So  in  an  action 
to  enforce  a  foreign  judgment,  an  answer  denying  any 
knowledge  or  information  sufficient  to  form  a  belief  as 
to  all  the  material  allegations  of  the  complaint  will  be 
stricken  out  as  sham,  where  the  defendant  appeared  in 
the  original  action.*^  Part  of  an  entire  answer,  or  part 
of  an  entire  defense,  cannot  be  stricken  out  as  sham  J* 
So  a  demurrer  is  not  a  **  defense,"  in  the  sense  that  it 
may  be  stricken  out  as  sham.^  And  amotion  to  strike 
out  defenses  in  an  answer  as  sham  should  be  denied, 
where  the  defendant  interposed  an  affidavit  that  the 
answer  was  put  in  in  good  faith,  and  not  for  delay,  and 
made  an  affidavit  of  merits.^  But  if  circumstances 
occur  after  answer  served,  whereby  a  defense  set  up 
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therein  becomes  false,  the  defense  may  be  stmck  out, 
as  wher^  a  pending  action  has  been  discontinued.^^ 

1  Wlnslow  V.  Ferguson,  1  Lans.  436 ;  Fettxetcb  xk  McKay,  11  Abb. 
Pr.  N.  S.  453 ;  Ostrom  v,  Blxby,  9  How.  Pr.  57 ;  Krettz  v.  Frost,  5  Abb. 
N.  8, 277 ;  walker  v.  Hewitt,  11  How.  Pr.  395 ;  Leach  v.  Boynton,  8 
Abb.  Pr.  I.  And  the  falsity  must  clearly  appear :  Haddeu  v.  New 
York  etc.  Manuf.  Co.  1  Daiy,888;  Mfirey  v.  Safe  Deposit  Co.  7  Abb. 
Pr.  N.  S.  199. 

2  People  V.  McCnmber,  18  N.  Y.  816. 

8  Brown  v.  Jentson,  8  Sand.  732 ;  Howell  v.  Fenroson,  87  N.  C. 
113 ;  Foren  v.  Dealy,  4  Oreg.  92 ;  Gostorftiv.Taaffe,  18  CaL  886 ;  Beeson 
V.  McCoonaha,  12  Ind.  42a 

4  Boome  v.  Nicholson,  8  Abb.  Pr.  N.  S.  843  ;  1  Sweeny,  625. 

5  Steward  v.  Hotchklss,  2  Cowen,  634 ;  Oakley  v.  Devoe,  12  Wend. 
106 ;  Broome  County  Bank  v.  Lewis,  18  Wend.  665. 

6  See  Cal.  Code  Civ.  Proc  ?  453  ;  Oreg.  Code  Civ.  Proc.  J  74  ;  N.  Y. 
Code  Civ.  Proc.  {  638 ;  S.  C.  Code  Civ.  Proc.  8  178 ;  N.  C.  Code  av. 
Proc  2  104. 

7  Waylandi;.Ty8en,46N.Y.281. 

8  Conway  v.  Wharton,  13  Minn.  146 ;  Hayward  v.  Grant,  13  Minn. 
154 ;  C.  N.  Nelson  Lumber  Co.  v.  Richardson,  81  Minn.  267  ;  Barker  v. 
Foster,  29  Minn.  166. 

9  C.  N.  Nelson  Lumber  Co.  v.  Richardson,  31  Minn.  267.  And  see 
Flack  V.  Dawson,  63  N.  C.  42  ;  Schehan  v,  Malone,  71  N.  C.  440. 

10  Lowe  V.  Thompson,  86  Ind.  503. 

11  Wayland  v.  Tysen,  45  N.  Y.  28L 

12  Webb  V.  Foster,  13  Jones  A  S.  311.  And  see  Oregronian  Rallw. 
Co.  V.  Oregon  RaUw.  etc.  Co.  Civ.  Ct.  Oreg.  4  West  C.  Rep.  648.  A 
verified  answer,  in  which  the  defendant  avers  "that  he  has  no 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  truth 
of  any  of  the  allegations  in  said  complaint  contained,"  cannot  be 
struck  out  as  sham :  Grocers'  Bank  v.  O'Rorke,  6  Hun,  18. 

13  Shearman  t>.  Boehm,  21  N  Y.  Week.  Dig.  66.  And  see  Gaul  v, 
Knickerbocker  Life  Ins.  Co.  2  N.  Y.  Week.  Dig.  288. 

14  Wayland  v.  Tysen,  45  N.  Y.  281 ;  Deuel  v.  Sanford,  67  How.  Pr. 
354 ;  Henderson  v.  Majinlng,  5  Civ.  Proc.  R.  221.  A  verified  answer  of 
denial  should  not  be  stricken  out  as  sham,  even  after  the  defendant 
on  examination  before  trial  has  admitted  what  the  answer  denies : 
Schultze  V,  BodewolJ,  1  Abb.  N.  a  366. 

15  Fay  v.  Cobb,  61  Cal.  813. 

13   Crompton  v.  Crow,  2  Utah ,  245.   And  see  {  81,  ante, 

17  Kay  v,  Churchill,  10  Abb.  N.  C.  88. 

18  Boblln  V.  Long,  60  How.  Pr.  200. 

19  Wlnslow  V.  Ferguson,  1  Lans.  436 ;  Starr  v.  Qriswood,  1  N.  Y. 
Week,  Dig.  11 ;  Collins  v.  Coggill,  7  Robt.  8t 

20  Kaln  V.  Dick  el,  46  How.  Pr.  208.  A  counter-cl^m  is  not  a 
defense,  and  cannot  therefore  be  stricken  out  on  motion  as  sham : 
Collins  V.  Suan,  7  Robt.  94. 

2t  Henderson  v.  Manning,  5  Civ.  Proc.  R.  221 ;  Butterfleld  v» 
Macumber,  22  How.  Pr.  isorposdick  v,  Groflf,  22  How.  Pr.  158. 

22   Clark  V.  Clark,  7  Robt.  276. 


i 
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2d8.  FriToloua  pleiding — Bemody. — If  a  demurrer, 
answer,  or  reply  be  idle  or  frivolous,  the  remedy  of  the 
party  prejudiced  thereby  is  by  a  motion  to  strike  out.- 
And  this  is  expressly  so  provided  in  Missouri.*  But 
the  courts  will  not  incline  to  consider  a  pleading  frivo- 
lous, and  if  satisfied  that  it  was  put  in  in  good  faith, 
and  intended  to  raise  some  question  of  importance,  they 
will  require  the  other  party  either  to  reply  or  demur.^ 
The  remedy  provided  for  a  frivolous  pleading,  in  a  few 
of  the  States,  is  a  summary  application  to  a  judge  in  or 
out  of  court,  for  judgment  thereon,  upon  previous 
notice  to  the  adverse  party.*  Under  this  provision  a 
plaintiff  cannot  treat  an  answer  as  a  nullity  and  enter 
judgment  as  upon  a  default,  but  must  apply  to  the 
court  or  a  judge  thereof  upon  notice,  as  prescribed.* 
And  the  court  has  no  power  to  order  judgment  upon  a 
part  of  an  answer  which  may  be  frivolous,  where  a  part 
is  held  good.*  And  to  support  a  judgment  upon  answer 
struck  out  as  frivolous,  it  must  appear  that  the  answer 
was  clearly  bad,  not  calling  for  deliberation  upon  the 
issues  it  attempted  to  make.^  The  court  must  see  at 
once  without  argument  that  the  answer  sets  up  no 
defense.8  And  judgment  cannot  be  ordered  for  frivo- 
lousness  of  the  answer  if  the  complaint  does  not-state 
facts  constituting  a  cause  of  action.'  A  motion  for  judg  • 
ment  on  one  defense  in  an  answer  as  frivolous,  and  to 
strike  out  another  as  sham,  may  be  joined  in  one 
application.^^^ 

1  See  Anonymous,  7  N.  J.  L.  IflO ;  Coze  v.  Htebee,  11  N.  J.  L.  395  ; 
Howell  V.  Ferguson,  87  N.  C.  113 ;  Ross  v.  Boss,  25  Hun^2  ;  McCau- 
ley  V.  Long,  61  Tex.  74  ;  Foote  v.  Carpenter;  7  wis.  886 ;  Fanners*  etc. 
Bank  v.  Sawyer,  7  Wis,  37tf. 

2  Mo.  Code  Proc,  (1879)  I  3528. 

3  Erwin  v.  Lowery,  64  N.  C.  321. 

4  N.  Y.  Code  Civ.  Proc.  ?  537 ;  N.  C.  Code  Civ.  Proc  {  218;  S.  C. 
Code  Civ.  Proc.  i  270  ;  Roblin  v.  Long,  60  How.  Pr.  20O ;  Beal «.  Union 
Paper  Box  Co.  4  Civ.  Proc.  R  18. 

6   Decker  v.  Kitchen,  21  Han,  322. 
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6  Strong  v.  Sproal,  53  K.  Y.  497 ;  Henderson  v.  Manning,  5  Civ. 
Proc.  R.  221 ;  Grocers'  Bunk  v.  O'Korke,  6  Hun,  18  ;  Hunger  v.  Shan- 
non, 61  N.  Y,  251 ;  Schmitt  v.  Cassilius,  ai  Minn.  7. 

7  Grlflfln  v.  Todd,  48  How.  Pr.  1.5 ;  Wyckoff  v.  Andrews,  5  Civ. 
Profl,  B.  410 ;  18  Jones  <fc  8.  1  )fi ;  Vilas  Nut.  Bank  v.  Moore,  14  N.  Y. 
Wo«k.  Dig.  834  ;  Deuel  v.  Sauford,  67  How.  Pr.  8^. 

8  VUas  Nat  Bank  v.  Moore,  14  N.  Y.  Week.  Dig.  334. 

II  Mnnger  v.  Shannon,  61  N.  Y.  251 ;  "Van  Alstyne  v.  Freday,  41 
N«  Y.  174. 

lO  Adams  v.  McPartlln,  11  Abb.  N.  C.  869.  After  a  motion  for  judg- 
ment upon  a  frivolous  answer,  tlie  defendant,  if  the  time  to  amend 
fits  not  expired,  may  amend  as  a  matter  of  course :  Burrall  v.  Mooro, 
Duer,  654 ;  Curtis  v.  Baldwin,  4  Sand.  6D0.  But  after  an  answer  has 
een  striken  out  as  frivolous,  and  judgment  thereon  ordered  ag:;iinst 
ft  defendant,  he  should  not  be  permitted  to  plead  another  defense 
known  to  him  at  the  time  of  serving  such  frivolous  answer,  and  pur- 
posely withheld  by  him :  Stedeker  v.  Bernard,  10  Daly,  468.  Thut  an 
answer  was  interposed  ia  good  faith,  if  frivolous,  will  not  furnish  ni\v 
defense  to  a  motion  for  judgment  on  such  answer,  but  is  held  to  bo 
good  reason  for  allowing  an  amendment :  See  Swinburne  v.  Stocli- 
well,  58  How.  Pr.  812.  . 

I  254.  When  pleadin j3  doamod  frivolous. — A  frivolous 
answer  is  one  which  presents  no  defense  to  the  action, 
though  its  contents  may  be  true.^  It  is  one  which  con- 
troverts no  material  allegation  of  the  complaint,  and 
the  insufficiency  of  which  is  so  glaring  as  to  appear 
upon  a  bare  inspection  without,  argument.*  A  mere 
defect  in  form  does  not  render  an  answer  frivolous  ;  * 
and  if  it  contains  a  single  material  issue  it  cannot  be 
held  frivolous,  although  it  contains  immaterial  allega- 
tions.* If  a  denial  on  information  and  belief  is  so  ex- 
pressed in  the  answer,  it  is  not  frivolous.^  But  an 
answer  which  does  not  deny  any  of  the  material  alle- 
gations of  the  complaint,  nor  that  the  defendant  has 
knowledge  or  information  sufficient  to  form  a  belief  of 
either  of  the  allegations  contained  in  the  complaint,  is 
clearly  frivolous,  and  should  be  stricken  out.^  So  an 
answer  which  merely  denies  each  and  every  material 
allegation  in  the  complaint  contained,  *Mn  manner  and 
form  as  therein  set  forth,"  is  not  a  denial  of  the  allega- 
tions of  the  complaint,  and  is  clearly  frivolous.^ 
Though    a    demurrer  is  not  a  defense,  so  as    to  be 
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stricken  out  as  shajUy^  judgmeiit  on  it  as  frivolous  may 
be  moVed  for.*  But  a  demurrer,  to  be  adjudged  friv- 
olous, must  be  not  merely  without  adequate  reason,  but 
so  clearly  and  plainly  without  foundation  that  the  de- 
fect appears  upon  mere  inspection,  and  indicates  that 
its  interposition  was  in  bad  faith.^<>  A  counter-daim 
cannot  be  stricken  out  or  disregarded  as  frivolous,  but 
the  remedy  is  by  demurrer,  or  by  a  motion  to  make  it 
more  definite  and  certain.^^  A  pleading  wiU  ^  held  to 
be  frivolous  where  there  is  a  decision  in  point  adverse 
to  its  sufficiency." 

1  Howell  V.  Ferguson,  87  N.  C.  113 :  Crucible  Co.  w.  Steel  Works, 
57  Barb.  447  ;  9  Abb.  Pr.  N.  8. 195 ;  Kolly  v.  Barnett,  16  How.  Pr.  135  ; 
Nichols  V.  Jones,  0  How.  Pr.  355. 

2  YounKS  V.  Kent,  46  N.  Y.  672  ;  Webb  v.  Van  Zandt,  16  Abb.  Pr. 
190 ;  Vilas  Nat.  Bank  v.  Moore,  14  N.  Y.  Weejc.  Dig.  3:+i ;  Qrlffln  v. 
Todd,  48  How.  Pr.  15 ;  Morton  v.  Jackson,  2  Minn.  219 ;  Caboon  t'. 
Railroad  Co.  10  Wis.  290 ;  Oregonlan  By.  Co.  v.  Oregon  etc.  Co.  Clr. 
Ct.  Oreg.  22  Fed.  Rep.  245. 

3  Thompson  v.  Grlswold,  11 N.  Y.  Week.  Dig.  Ill ;  11  Reporter,  62. 

4  Temple  v.  Murray,  6  How.  Pr.  329 ;  Thompson  v.  Erie  Railway 
Co.  45  N.  Y.  463 ;  Muuger.v.  Shannon,  61  N.  Y,  zoL 

5  Metraz  v.  Pearsall,  5  Abb.  N.  C.  90  ;  Stent  v.  Nat.  Bank,  5  Abb. 
N.  C.  88.  And  see  Duncan  v.  Lawrence,  3  Bosw.  103 ;  6  Abb.  Pr.  304  ; 
Richter  v.  McMurray,  15  Abb.  Pr.  346. 

6  Pratt  Manuf.  Co.  v.  Jordon  Iron  etc.  Co.  19  N.  Y.  Week.  Dig. 
878 ;  83  Hun,  143.  A  demurrer  to  a  reply  which  amounts  to  a  general 
denial  of  a  counter-claim  Is  frivolous :  Beggs  v.  Beggs,  50  Wis.  443. 

7  Dole  V.  Burleigh,  1  Dakota,  227.  And  see  Excelsior  Sav.  Bank 
v.  Campbell,  48  How.  Pr.  347  ;  2  Hun,  375 ;  62  N.  Y.  637. 

8  See  §  252,  onto. 

9  Kain  v.  Dickel,  46  How.  Pr.  206.  See  Beal  v.  Union  Paper  Box 
Co.  4  Civ.  Proc.  ]*.  18. 

10  Ferguson  v.  Troop,  IB  Wis.  571 ;  Cook  v.  Warren,  88  N.  Y.  37  ; 
Bobbins  v.  Palmer,  5  NT  Y.  Week.  Dig.  537. 

11  Cooper  V.  Howe,  16  Hun,  502  ;  Fettrech  v.  McKay,  11  Abb.  Pr. 
N.  S.  453  ;  47  N.  Y.  426.  Compare  Dodson  v.  Nevltt,  Sup.  Ct.  Mont. 
6  West  C.  Rep.  83. 

12  Swinburne  v.  Stockwell,  68  How.  Pr.  312 ;  Collins  v.  Snan,  7 
Robt  623 ;  People  v.  McCumber,  27  Barb.  632 ;  15  How.  Pr.  186 ;  18 
N.  Y.315. 

§  265.  Misnomer. — In  common-law  pleading,  miso 
nomer  of  either  party  could  only  be  pleaded  in  abate- 
ment of  the  action  ;  ^  and  the  objection  was  waived  by  a 
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plea  to  the  ments.'  And  according  to  some  of  the  de- 
cisions under  the  Codes,  the  proper  remedy  for  a 
misnomer  is  by  a  plea  in  abatement.'  But  an  allega- 
tion of  misnomer,  for  the  purpose  of  abating  the  action, 
must  be  full  enough  to  wholly  exclude  the  riglit  of  the 
plaintiff'to  sue  the  defendant  by  the  name  used.^  Gen- 
erally, however,  matters  of  misnomer  may,  under  the 
Code  system,  be  corrected  by  amendment.^  And  it  is 
well  settled  that  the  objection  for  misnomer  is  waived 
by  answering  to  the  merits.**  And  a  misnomer  of  the 
defendant,  a  corporation,  is  waived  by  an  appearance 
and  filing  an  answer  to  the  merits,  and  cannot  be  raised 
by  an  objection  to  the  admission  of  evidenced  It  was 
held  in  Ohio  that  where  a  corporation,  whose  name  is 
composed  of  several  words,  is  sued  by  a  name  in  which 
a  word  in  the  corporate  name  is  omitted,  such  omission 
or  misnomer,  unless  pleaded  in  abatement,  will  be  dis- 
regarded by  the  court.^  "When  sued  by  the  wrong 
name,  the  defendant  must  disclose  his  true  name  in 
making  objection  to  the  misnomer,  by  plea  in  the  nature 
of  a  plea  in  abatement,  or  otherwise.^  A  defendant  sued 
by  a  fictitious  name  is  a  party  to  the  action  from  its 
commencement,  and  an  amendment  to  the  complaint 
by  inserting  the  true  name  does  not  change  the  cause 
of  action.^*^  The  identity  of  the  party  is  to  be  presumed 
from  the  identity  of  the  name  in  an  instrument,  and 
averment  of  identity  is  not  necessary.^^  The  addition 
of  "junior"  to  a  name  is  mere  matter  of  description, 
and  forms  no  part  of  the  name  ;  ^^  nor  is  a  middle  letter 
between  the  Christian  and  surname  any  part  of  the 
name,  and  may  be  rejected  as  surplusage  in  pleadings.^' 

1  Traver  v.  Eighth  Av.  .R.  R.  Co.  4  Abb.  Ct.  App.  422 ;  Trustees 
etc.  V.  Tryon,  1  Denio,  451 ;  3  Keyes,  497 ;  Slocum  v.  McBrlde,  17  Ohio, 
607.    And  see  Baker  v.  Bessey,  73  Me.  472 ;  State  v.  Knowlton,  70  Me. 


200 ;  Melvin  v.  Clark,  45  Ala.  285. 

2   Bryans  v.  Taylor,  Wright,  245  ;  Hlte  v.  Hnnton,  20  Mo.  286.    So 
It  was  waived  by  a  default :  First  National  Bank  v.  J  aggers,  31  Md.  88. 
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3  See  Miller  v.  Stettlner,  22  How.  Pr.  518 ;  7  Bosw.  692 ;  Peden  v. 
king,  30  Ind.  181  ;  Sinton  v.  Steamboat  etc.  46  Ind.  478. 

4  Lyons  v.  Raflferty,  30  Minn.  528. 

5  See  Hite  v.  Hunton,  20  Mo.  280 ;  Louisville  etc.  R.  R.  Oo.  v.  Hell, 
12  Bush,  131 ;  Papo  v.  Capitol  Bank,  20  Kan.  440  ;  Dewey  v.  McLain,  7 
Kan.  128 ;  Jernigan  v.  Carter,  GO  Ga.  131.  A  mere  mtenomer  is  a 
formal  error,  amendable  before  or  at  the  trial, or  afterwards :  Barnes 
V.  Perine,  9  Barb.  202  ;  15  Barb.  24J  ;  12  N.  Y.  18  ;  Traver  v.  Railroad 
Co.  6  Abb.  Pr.  N.  S.  46 ;  White-  v.  sillier,  7  Hun,  427 ;  French  v. 
Donohue,  30  Minn.  Ill ;  and  will  not  be  regarded  on  appeal :  Bank 
v.  McGee,  20  N.  Y.  355. 

6  French  v.  Donohue,  30  Minn.  Ill ;  Hite  v,  Hunton,  20  Mo.  286. 

7  School  District  v.  Grlner,  8  Kan.  224. 

8  State  V.  Bell  Telephone  Co.  36  Ohio  St.  236. 

9  Louisville  etc.  R.  R.  Co.  v.  Hall,  12  Bush,  131. 

10  Farris  v.  Merritt,  63  Oal.  118.  And  see  Baldwin  v.  Hoj^ran,  50 
Cal.  5S5  ;  Campbell  v.  Adams,  50  Cal.  205. 

11  Douglass  V.  Dakin,  46  OaL  49. 

12  People  V,  Cook,  14  Barb.  353 ;  8  N.  Y.  67 ;  Allen  «.  State,  82  Inc> 
486  ;  Johnson  v.  Ellison,  4  Mon.  B.  526 ;  Colt  v.  Starkweather,  8  Conn. 
293 ;  Prentiss  v.  Blake,  34  Vt.  460. 

13  Milk  V.  Christie,  1  HUl,  102 ;  PhUlips  v.  Evans,  64  Mo.  17 ;  Choeu 
V.  State,  52  Ind.  347  ;  Mead  v.  State,  26  Ohio  St.  505. 

§  256.  Striking  plQaoing  from  files  ^Oenerallj. — The 
practice  of  making  amotion  to  strike  from  the  files  sub- 
serve the  purposes  of  a  general  demurrer  is  not  ap- 
proved by  the  courts.^  And  where  objections  to  a 
pleading  are  based,  not  on  any  irregularity  connected 
with  its  filing,  nor  to  any  matter  pertaining  to  its  form 
merely,  but  on  its  alleged  insufficiency  in  matter  of 
substance,  the  objection  ought  to  be  taken  by  demurrer 
and  not  by  motion  to  strike  from  the  files.*  The  pro- 
vision for  a  demurrer  to  a  pleading  for  insufficiency 
supersedes  the  practice  of  moving  to  strike  from  the 
files.*^  And  the  sufficiency  of  a  defense  cannot  be  tried 
on  a  motion  to  strike  out.*  The  failure  to  sign  and  verify 
a  complaint  or  petition  is  no  ground  for  dismissing  an 
action,  and  when  these  defects  exist,  a  motion  may  be 
properly  interposed  to  strike  the  pleading  from  the 
files,  which  will  compel  the  filing  of  a  new  complaint 
properly  verified.*  An  answer  so  substantially  de- 
fective as  to  create  no  is^ue  in  the  case,  may.  properly 
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be  stricken  out  on  motion.*  And  pleas  wiiich  present 
no  matter  of  defense  which  could  not  be  given  in  evi- 
dence under  the  general  issue  already  pleaded  may  be 
stricken  out  J  So,  if  a  defendant  is  given  leave  to  put  in 
an  amended  answer,  on  condition  that  no  matter  be  set 
up  therein  which  will  affecw  orders  previously  made  in 
the  cause,  such  amended  answer  will  be  stricken  out  if 
it  is  incompatible  with  the  terms  upon  which  tho  loave 
was  granted.^  The  defendant's  motion  to  strike  oa:  tbe 
plalntifif's  demand  for  a  bill  of  particulars  waj  held  to 
be  properly  granted,  in  a  case  where  the  defendant's 
moving  affidavit  furnished  full  particulars  of  the  only 
matter  not  admitted  by  the  plaintiff.'  An  answer  or 
other  pleading  wUl  not  in  general  be  struck  from  the 
files,  provided  such  pleading  is  in  decent  and  decorous 
language.^®  And  overruling  a  motion  to  strike  out 
portions  of  a  pleading  is  no  ground  for  reversal  even  if 
erroneous,  where  the  motion  did  not  strike  at  any  vital 
part  of  the  pleading,  and  sustaining  the  motion  could 
not  have  benefited  the  appellan':."  So,  after  matter  is 
stricken  from  a  pleading,  and  all  evidence  admissible 
under  the  original  pleading  can  still  be  introduced,  the 
error,  if  any,  in  striking  out  such  matter,  is  immaterial, 
and  the  order  will  bo  affirmed."  If  a  motion  to  strike 
certain  matter  out  of  a  pleading  is  sustained,  it  is  the 
right  of  the  adverse  party  to  have  such  matter  erased  or 
an  amended  pleading  filed,  but  if  this  is  not  insisted 
upon,  it  will  be  sufficient  to  treat  the  objectionable  mat- 
ter as  stricken  out.-'*  A  pleading  struck  out  in  the  court 
below  will  constitute  no  part  of  the  record  of  tho  cause 
on  appeal,  unless  it  is  made  so  by  bill  of  exceptions  or 
by  an  order  of  court.^*  But  on  an  application  for  judg- 
ment upon  a  pleading  as  f ri volous,i*  the  frivolous  plead- 
ing in  such  cases  is  not  stricken  out,  but  remains  upon 
the  record,  and  becomes  a  part  of  the  judgment  roll.** 
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1  Robinson  v.  Fitch,  26  Ohio  St.  062.  And  see  Wilson  v.  Karka,  IS 
Fla.322 

2  Finch  v.  Finch,  10  Ohio  St  501.    And  sec  {  41,  ant«. 

3  State  V.  Harper,  6  Ohio  St  607, 611.  And  see  OaOse  v.  Knapp,  1 
McCrary,  75. 

4  Walter  v.  Fowler,  85  N.  Y.  621 ;  McCammack  v,  McCammack, 
86  Ind.  387. 

5  Fritz  V.  BarneR,  6  Neb.  435.  And  see  Conn  v.  Rhodes,  26  Ohio  St 
644.  Illegibility  of  a  pleading  is  ground  for  a  motion  to  strike  from 
the  files :  Downer  v.  Staines,  4  Wis.  sn  ;  5  Wis.  156. 

6  Pratt  Manuf.  Co.  v.  Jordon  etc.  Co.  S3  Hon,  143 ;  Oregonlan  Ry. 
*^o.  V.  Oregon  Hy.  etc.  Co.  Clr.  Ct.  Oreg.  22  Fed.  Rep.  346. 

7  Wheelock  v.  McGee,  1  New  Mexico,  573 ;  De  Forrest  v.  Butler,  'a 
Iowa,  76. 

8  Crump  v.  Thomas,  83  N.  C,  241. 

9  Ferzcl  v.  Shook,  18  Jones  &  S.  206. 

10  Heath  v.  White,  3  Utah,  474.  But  where  a  pleading  In  Its  de- 
niikl  states  that  every  allegation  of  the  oppoNslte  party  Is  "  corruptlv 
false,"  it  should  be  removed  from  the  flies  until  reformed:  MltcQell 
V.  Brown,  88  N.  C.  156. 

11  Holt  V.  Brown,  63  Iowa,  319. 

12  Sloteman  v.  Mack,  61  Iowa,  575.  And  see  De  Forrest  v,  Batler, 
62  Iowa,  78  ;  Wheelock  v.  McOee,  1  New  Mexico,  573. 

13  King  V.  Bell,  13  Neb.  409. 

14  Peck  V.  Board  etc.  87  Ind.  221 ;  Dunn  t>.  Tousey,  80  Ind.  288 ; 
Scotten  V.  Randolph,  96  Ind.  58L 

15  See  §  253,  an^e. 

16  Briggs  V.  Bergen.  23  N.  Y.  162  j  Strong  v.  Sproul,  68  N.  Y.  497. 

^  267.  Lost  pleadings. — Pleadings  are  essential  to 
form  an  issue,  and  without  an  issue  it  is  error  for  the 
court  to  order  a  cause  on  to  trial.^  Nor  can  pleadings 
be  dispensed  with  by  agreement,^  except  in  those  cases 
provided  for  the  submission  of  an  agreed  case  without 
action.'^  But  where  the  parties  proceeded  to  trial  with- 
out pleadings,  no  objection  being  taken,  and  there  was 
a  verdict  and  judgment,  such  irregularity  was  held  not 
to  bo  sufficient  ground  for  reversal  of  the  judgment  on 
error.*  If  an  original  pleading  be  lost,  or  withheld  by 
any  person,  the  court  may  authorize  a  copy  to  be  filed 
and  used  instead  of  the  original.*  The  place  of  the  lost 
pleading  can  only  be  supplied  by  motion  based  upon 
affidavits  showing  what  it  contained,  and  by  the  service 
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of  personal  notice  upon,  the  opposite  party  of  the  inten- 
tion to  move,  which  notice  must  be  sufficiently  explicit 
to  advise  him  of  what  is  intended,  as  well  as  to  enable 
him  to  controvert  the  affidavits  submitted.^  And  a  lost 
pleading  cannot  be  substituted  by  mere  amendment, 
without  affidavits  or  certificates  as  to  the  lost  paper  J 
Where  a  substitute  for  a  lost  pleading  is  allowed  to  be 
tiled,  and  the  original  is  afterwards  found,  it  is  error  to 
overrule  a  motion  to  strike  the; substituted  pleading 
from  the  iiles ;  ^  conceding  the  two  pleadings  to  be  ex- 
actly alike,  there  is  no  reason  why  the  record  should  be 
encumbered  with  both  papers.' 

1  Mason  v.  Embree,  6  Ohio,  277 ;  Wilkinson  v,  Daniel,  Wrifl^ht, 
868. 

2  McBride  v.  Moore,  Wright,  524  ;  Hicks  v.  Marshall,  67  Ga.  713. 

3  See  Dickenson  v.  Dickey,  76  N.  Y.  602;  Wood  v.  Squires,  60 
N.  Y.  191 ;  McKethan  v.  Roy,  71  N.  C.  165,  Newark  etc.  R.  R.  Co.  v. 
Commissioners,  90  Ohio  St.  120. 

4  Hallem  V.  Jacks,  11  Ohio  St.  692. 

5  See  N.  Y.  Code  Civ.  Proc.  \  726 1  Cal.  Code  Civ.  Proc.  i  1045 ; 
Kan.  Code  Civ.  Proc.  {  132 ;  Ohio  Rev.  Stats.  1 6064 ;  Davis  v.  Wilson, 
11  Kan.  74  ;  Reuoull  v.  Harris,  2  Sand.  642. 

ft  People  v.  Cazalls,  27  Cal.  522 ;  McLeadon  v.  Jones,  8  Ala.  298> 
Compare  Benedict  v.  Cozzens,  4  Cal.  381. 

7  Newman  v.  Dodson,  61  Tex.  91. 

8  Sweet  v.  Brown,  61  Iowa,  069. 

9  Swe6t  v.  Brown,  61  Iowa,  669. 
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CHAPTER  XII. 

WAIVER  OF  OBJECTIONS. 

3  258.  In  general. 

3  259.  To  Jurisdiction  of  court. 

3  260.  To  filing^  of  complaint. 

{  261.  To  want  of  subscription  or  verlflcation. 

?  262.  Want  of  capacity  to  sue. 

3  263.  Defect  of  parties. 

?  264.  Misjoinder  of  parties. 

3  265.  Misjoinder  of  actions. 

3  266.  Causes  of  action  not  separately  stated  and  numbered. 

I  267.  Another  action  pending. 

3  268.  Omitting  name. 

3  269.  Uncertainty  and  indeflnlteness. 

3  270.  By  pleading  over. 

,^  271.  In  particular  cases. 

§  258.  In  general.  —  A  verdict  will  many  times  aid  a 
defective  pleading,^  and  pleadings  which  would  be  bad 
on  demurrer  are  often  held  good  after  verdict.^  And  it 
is  held  that  not  only  mere  defects  of  form,  but  faults 
affecting  substantive  facts,  are  often  aided  by  a  verdict.' 
The  rule  is,  that  every  reasonable  intendment  is  to  be 
made  in  favor  of  the  pleadings  and  in  aid  of  the  verdict.* 
And  parties  may  waive  their  objections  to  pleadings  or 
lose  all  benefits  therefrom,  by  not  making  them  in  the 
proper  mode,  or  at  the  proper  time.^  Thus,  objection  to 
new  matter  in  a  reply  constituting  it  a  departure  is  too 
late  after  verdict.^  So,  objection  to  a  complaint  that  it 
contained  no  reference  to  the  account  thereto  annexed 
i3  cured  by  verdict.^  A  complaint  upon  a  promissory 
note  was  held  good  after  verdict,  although  neither  the 
note  nor  the  indorsement  to  the  plaintiff  was  set  out.* 
So,  where  the  complaint  was  for  the  recovery  of  money 
paid  by  the  plaintiff  for,the  defendant,  it  was  held  that 
the  failure  to  allege  a  request  was  supplied  by  the  ver- 
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dict.»  A  misnomer  in  the  plaintiff's  name  in  the  com- 
plaint and  summons  is  cured  by  a  verdict,  and  judgment 
rendered  in  the  plaintiff's  favor  by  his  proper  name.^^ 
And  if  the  answer  alleges  a  fact  necessary  to  the  validity 
of  a  complaint,  but  omitted  therefrom,  the  latter  is  suf- 
ficient SLtier  verdict.^^  Generally  speaking,  a  defendant 
by  pleading  to  the  merits  waives  objection  to  formal 
defects.i*^  But  objections  cannot  be  so  waived  as  to  de- 
prive the  court  of  the  power,  or  release  it  from  the  duty 
of  considering  them.^' 

1  See  S  235,  ante ;  Eshelman  v.  Snyder,  82  Ind.  498 ;  Houghton  v. 
Beck,  9  Oreg.  325 ;  Smith  v.  Townsentl,  21  W".  Va.  488 ;  Quick  v.  Miller, 
103  Pa.  St.  67 ;  Edwards  v.  BaUroad  Co.  74  Mo.  117. 

2  Parker  v.  Clayton,  72  Ind.  807  ;  Lewis  v.  Bortsfleld,  75  Ind.  890-; 
Boberts  v.  Porter,  78  Ind.  130 ;  Donellan  v.  Hardy,  57  Ind.  393^ 

3  Parker  v.  Clayton,  72  Ind.  307.  And  see  Bliss  v.  Arnold,  8  Vt. 
252 ;  Chester  Glass  Co.  v,  Dewey,  16  Mass.  94  ;  Bailey  v.  Clay,  4  Band. 
&16. 

4  Addlngton  v.  Allen,  11  Wend.  374 ;  Morey  v.  Homan,  10  Vt.  56.) ; 
Owen  V.  Schmidt,  14  Phila.  184 ;  Parker  v.  Clayton,  72  Ind.  307. 

5  Lassiter  t>.  Jackman,  88  Ind.  120.  Where  a  corporation  in  its 
complaint  made  no  averment  of  its  corporate  existence,  and  no  ob- 
jection was  rakde  by  answer  or  otherwue  until  after  Judgment,  the 
defect  was  waived :  Spence  v.  Ins.  Co.  40  Ohio  St.  517. 

6  Beard  v.  Hand,  88  Ind.  183. 

7  Lassiter  v.  Jackman,  88  Ind.  120. 

8  WestfaU  v.  Stark,  24  Ind.  377 ;  Purdue  v,  Stevenson,  64  Ind.  161. 

9  Wilson  v.  Kelly,  58  Ind.  586. 

10  Kronsfei  v.  Mo.  Pp.c.  Bailw.  Co.  77  Mo.  362.    See  Waldrop  v, 
Leonard,  Sup.  Ct  S.  a  19  Beporter,  797  ;  22  S.  a  doa. 

11  Turner  v,  Corbett,  9  Oreg.  7D ;  Warner  v.  Lockerby,  28  Minn.  23  ; 
•  Bollius  V.  St.  Paul  Lumber  Co.  21  Minn.  5. 

12  Orove  V.  City  of  Kansas,  75  Mo.  672.    And  see  Sappington  v. 
Bailway  Co.  14  Mo.  App.  86. 

13  Bennett  v.  American  Art  Union,  5  Sand.  631. 

§  259.  To  jnrisdictLon  of  conrt. — Where  a  defendant 
makes  an  unqualified  general  appearance  in  an  action, 
he  cannot  afterwards  object  to  the  jurisdiction  of  the 
court  over  the  person.^  The  rule  of  law  is,  that  where 
A  party  voluntarily  appears  to  the  merits  of  any  contro- 
versy, he  thereby  waives  all  irregularities  which  may 

have  intervened  in  getting  him  into  court.^    But  a  de- 
Boone  Plicad.  — 42. 
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fendant,  by  demurring  solely  on  the  ground  that  the 
court  has  no  jurisdiction  of  the  person,  and  by  putting 
in  a  qualified  appearance  for  that  purpose  alone,  does 
not  confer  jurisdiction.'  And  a  voluntary  appearance 
does  not  waive  the  defendant's  time  to  plead,  but  only 
informality  of  process  and  serviced  But  where  the  de- 
fendant, by  his  demurrer  to  the  jurisdiction,  raises 
questions  non- jurisdictional  and  involving  the  merits, 
he  thereby  submits  himself  and  his  rights  to  the  juris- 
diction of  the  court,  and  can  no  longer  be  heard  to  say 
that  it  had  no  jurisdiction.^  Objection  thut  the  court 
has  not  jurisdiction  of  the  subject  of  the  action  is  not, 
however,  waived  by  pleading  over.*  Submitting  to  an- 
swer after  judgment  on  the  demurrer  is  not  a  waiver  of 
the  objection.' 

1  Palmer  v.  Phoenix  Life  Ins.  Co.  10  N.  T.  Week.  Dig.  179 ;  84 
K.  Y.  63 ;  Olcott  v.  Maclean,  73  N.  Y.  223.  Althooerh  parUes  to  an 
action  may  waive  objection  to  the  remte^  they  cannot,  by  consent, 
give  jurisdiction  to  a  court  over  the  subject-matter:  Leach  v.  Bail- 
road  Co.  65  N.  C.  48A. 

2  Bury  v.  Conklin,  23  Kan.  4e0;  Carver  v.  Shelly,  17  Kan.  472; 
8prague  t'  Irwin,  27  How.  Pr.  51 ;  Hoag  v,  Lamont,  16  Abb.  Pr.  N.  U. 
91.    And  see  Burling  v.  Freeman,  2  Hun,  46L 

3  Allen  v.  M4lpolm,.12  Abb.  Pr.  N.  S.  835;  Sullivan  v.  Fnisee,4 
Hobt.  A16 ;  Ogdensburgh  etc.  R.  B.  Co.  v.  Vt..  etc.  B.  K.  Co.  4  Hon, 
712  ;  G3  N.  Y.  176  ;  16  Abb.  Pr.  N.  S.  2191 

4  Haricer  v,  Fafaie,  2  Oreg.  9X 

5  Melxeil  v.  KIrkpatrIck,  29  Kan.  679 :  Burdette  v.  Corgan.  26  Kan. 
lOX  Although  the  court  has  no  Jurisdiction  of  an  action  Drought 
against  a  foreign  corporation  by  a  non-resident,  to  recover  damages 
for  a  personal  injury  committed  out  of  the  State,  yet  the  want  of 
jurisdiction  relating  to  the  person,  and  not  to  the  subject-matter,  is 
waived  by  answering  to  the  merits:  Pease  v.  Delaware  etc.  B.  B.  Co. 
10  Daly,  459.  See  Gibbs  v.  Queen  Ins.  Co.  63  N.  Y.  114 ;  McCormlck  v. 
B.  B.  Co.  49  N.  Y.  30) ;  Harriott  v.  Bailroad  Co.  2  Hilt.  262 ;  Handy 
V.  JEtna  Ins.  Co.  37  Ohio  St.  366. 

6  People  V.  Central  B.  B.  CO;  42  N.  T.  2831  See  Gray  v.  Ryle,  18 
Jones  A  S.  198 ;  6  Qv.  Proc  B.  387. 

7  People  t>.  Central  B.  B.  Ca  42  N.  T.  283. 

§  280.  To  filing  of  oompUi&t.  — Althongh  a  complaint 
in  an  action  under  the  Code  oaght  regularly  to  be  in 
writing,  and  filed  at  the  commencement  of  the  plead- 
ingyi  yet  it  is  held  that  the  complaint  may  be  waived, 
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and  Judgment  be  confessed  or  entered  by  consent.^  It 
is  held  that  a  judgment  is  not  void  because  no  com- 
plaint has  been  filed.^  And  especially  is  this  so  where 
the  defendant  has  waived  the  objection  to  the  omission 
to  file  a  complaint  in  writing,  by  answering  the  oral 
complaint  of  the  plaintiff,  by  leave  of  the  court.* 

1  See  21  as,  256,  ante. 

2  Leach  v.  RaUroad  Co.  65  N.  C.  486.    And  see  Qraham  v.  Railroad 
Co.  64  N.  C.  63L 

8   Leach  V.  Railroad  Co.  65  N.  C.  486L 

4   Little  V.  McCarter,  89  N.  C.  233. 

i  261.  To  want  of  siibsoription  or  Terifloation. — Neither 
the  subscription  nor  verification  constitute  any  part  of 
a  pleading,  and  their  omission  can  only  be  deemed  an 
irregularity,  which  would  justify  the  court  in  striking 
it  out,  on  motion.^  It  is  a  mere  irregularity  which  is 
waived  by  pleading  over  or  demurring.*  A  party  upon 
application  in  a  proper  case  may  be  allowed  to  amend 
by  adding  a  verification.^  And  if  a  party  seeks  to  take 
advantage  of  defects  in  the  verification  of  his  adver- 
sary's pleading,  he  must  act  at  once,  or  his  delay  will 
be  construed  as  a  waiver  of  such  defects.*  The  objection 
is  not  a  i3roper  one  to  be  raised  on  the  trial.^  And  it  is 
too  late  to  object  to  want  of  verification  for  the  first 
time  in  the  court  of  review.*  But  where  the  plaintlfl:"' 
filed  his  complaint  properly  verified,  and  the  defendant 
filed  his  answer  thereto  without  verification,  it  was 
held  that  the  plaintiff  should  have  had  judgment,  a3 
for  want  of  an  answer.^  And  where  service  of  an  an- 
swer to  a  verified  complaint,  consisting  of  a  general 
denial  only,  was  admitted  by  the  plaintiff's  attorney, 
and  "  verification  thereof  waived,"  it  was  held  that  the 
waiver  of  verification  did  not  admit  the  sufficiency  of 
the  answer,  or  dispense  with  the  necessity  of  a  specific 
denial.^ 
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1  State  V.  Chadwick,  10  Oreg.  423 ;  Fritz  v.  Barnes,  fi  Neb.  435 : 
Warner  v.  Warner,  11  Kan.  121 ;  Pudney  v.  Burkhart,  62  Ind.  179  ; 
Elilo  V.  HuUer,  6  Bosw.  661 ;  10  Abb.  Pr.  287. 

2  State  V.  Bath,  21  Kan.  683 ;  State  v.  Chadwick,  10  Oreg.  423  ; 
Hughes  e'.  Feeter,  18  Iowa,  142.  The  right  to  require  the  plaiutitf  to 
verify  his  complaint  or  petition  is  waived  by  answer,  and  after  hav- 
ing thus  waived  his  right,  the  defendant  cannot  regain  it  by  with- 
drawing his  answer:  Butler  v.  Church  of  Immaculate  Conception,  14 
Bush,  540. 

3  Bragg  v.  Blckford,  4  How.  Pr.  21 ;  Davis  v.  Potter,  4  How.  Pr. 
155;  Jones  v.  United  States  Slate  Co.  18  How.  Pr.  I2j;  VV'hite  v. 
Freese,  2  Cin.  Rep.  30. 

4  White  V.  Cummings,  3  Sand.  716  :  Hull  v.  Ball,  14  How.  Pr.  305. 
If  a  copy  of  a  pleading  which  should  be  verified  has  u  defective 
verification,  or  the  verification  is  omitted,  and  the  copy  Is  retained 
bv  the  party  upon  whom  the  service  is  made,  it  is  a  waiver  of  the 
defect  or  omission :  Hayward  v.  Grant,  13  Minn.  165  ;  Wiikin  v.  Gil- 
man,  13  How.  Pr.  225.  And  see  Wilson  v.  Bennett,  2  Civ.  Proc.  R.  34  ; 
Balph  t<.  Husson,  19  Jones  &  S.  515. 

5  Swarz  v.  Oppold,  74  N.  Y.  307  ;  Butler  v.  Church  of  Immacalate 
Conception,  14  Bush,  540. 

6  Payne  v.  Flournoy,  23  Ark.  500. 

7  Alspaugh  V.  Wlnstead,  79  N.  C.  526. 

8  Harney  v.  Porter,  62  Cal.  511.  When  a  Judgment  Is  rendered  on 
a  warrant  of  attorney  which  authorizes  the  waiving  of  process  and 
the  release  of  all  errors,  any  defect  in  the  verification  of  the  petition, 
on  a  proceeding  in  error,  will  be  deemed  to  have  been  waived; 
First  Nat.  Bank  v.  Beed,  31  Ohio  St.  435. 

'i  262.  Want  of  capacity  to  sue. — An  objection  to  the 
capacity  of  a  plaintiff  to  maintain  an  action,  if  not  taken 
by  demurrer  or  answer,  is  waived.^  Thus,  where  an 
infant  sues  without  procuring  the  appointment  of  a 
guardian  or  next  friend,  as  required  by  the  statute,  the 
defendant  may  take  advantage  of  the  defect  by  de- 
murrer or  by  answer,  but  if  he  fails  to  do  so,  the  defect 
is  waived.2  The  defendant  cannot,  on  the  trial,  after 
the  evidence  is  closed,  for  the  first  time  object  to  a 
recovery  on  the  ground  that  the  plaintiff  was  not  the 
real  party  in  interest,  and  had  no  capacity  or  right  to 
sue.^  And  where  the  plaintiff  was  trustee  of  an  express 
trust,  and  brought  an  action  in  his  own  name  without 
alleging  in  his  complaint  that  he  was  such  trustee,  it 
was  held  that  the  objection  was  not  available  on  appeal, 
not  having  been  raised  on  the  trial.*    The  objection 
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that  the  plaintiffs,  upon  the  showing  made  in  the  com- 
plaint or  petition,  are  not  in  law  entitled  to  sue  as  a 
firm,  should  be  taken  by  demurrer,  and  if  not  so  taken, 
the  objection  is  waived.* 

1  Town  of  Pierrepont  v.  Lovelass,  4  Hun,  096 ;  Mosselman  v. 
Caen,  21  How.  Pr.  24 } :  »4  Barb.  66 ;  Hoop  v.  Plummer,  14  Ohio  St. 
448 ;  People  v.  Metrop.  Telcphoae  Co.  31  Hun,  536. 

2  Jones  v.  Steele,  36  Mo.  324  ;  Butter  v.  Puckhofer,  9  Bosw.  fiOS  ; 
Parks  V.  Parks,  IJ  Abb.  Pr.  161.  And  see  Palmer  v.  Davis,  28  N.  Y. 
242.  So  the  objection  that  the  plaintiff  Is  an  alien  enemy.  If  not  taken 
by  demurrer  or  answer,  Is  waived :  McNalr  v,  Toler,  21  Minn.  175. 

3  Perkins  v.  IngersoU,  1  Dili.  417. 

4  Davis  V.  Beynolds,  4S  How.  Pr.  210, 

6    Hasklns  v.  Alcott,  13  Ohio  St.  210, 217. 

§  283.  Dafect  of  parties. — The  objection  that  there  is 
a  defect  of  parties  must  be  taken  by  answer  or  de- 
murrer, otherwise  the  objection  is  deemed  to  be  waived.^ 
And  no  distinction  is  made  in  this  respect  between 
actions  ex  contractu  and  actions  ex  delicto,  or  between  a 
defect  of  parties  plaintiff  and  of  parties  defendant.^ 
Where  a  member  of  a  partnership  is  not  joined  as 
plaintift*  in  an  action  on  a  demand  due  the  firm,  if 
objection  is  not  taken  to  this  defect  by  answer,  it  can- 
not be  raised  on  the  trial,  upon  a  motion  for  a  nonsuit, 
on  the  ground  of  a  variance  or  failure  of  proof,  as  might 
have  been  done  at  common  law.'  And  if  the  objection 
be  taken  by  answer,  it  must  distinctly  set  up  the  defect 
of  parties  as  a  defense,  and  must  allege  wherein  the 
defect  consists,  specifically  stating  who  should  have 
been  joined  as  plaintiff.*  The  objection  of  defect  of 
parties  cannot  be  raised  by  instructions  to  the, jury  ;* 
nor  can  the  objection  be  raised  in  the  court  above.*  If 
a  defect  of  parties  defendant  is  apparent  upon  the  face 
of  the  complaint,  and  advantage  of  the  defect  be  not 
taken  by  demurrer,  it  will  be  deemed  waived  if  the 
defendants  answer,  even  though  they  insist  on  the 
defect  in  their  answer,' 
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1  MeiTltt  t\  Walsh,  S2  N.  Y.  085 ;  Davis  v.  Bechsteln,  W  N.  T.  440  ^ 
25  Am.  Rep.  218 ;  Darling  v.  Klric.  4  N.  Y.  Week.  Dig  67 ;  Rteley  xk 
Wightman,  18  Hun,  163 ;  Browning  v.  Marvtn{22  Hon.  547  ;  Horst 
kotte  V.  Menier,  SO  Mo.  180 ;  Butler  v  Lawson.  72  Mo.  247  ;  Blackeley 
V.  Le  Due.  22  Minn.  478 ;  Lowry  v.  Harris,  12  Minn.  285 ;  Waits  v 
Mel 'lure,  10  Bush,  763;  Roberts  v.  Johnson,  5  Jones  A  S.  157;  68 
N.  Y.  613 ;  Blount  v.  Wetherell,  82  Hun,  386. 

2  Davis  V.  C^otean,  32  Minn.  648 ;  Tremper  v.  Oonklin,  44  Barb. 
450 ;  Coukiin  v.  Barton,  43  Barb.  435. 

3  Davis  V,  Chotean,  32  Minn.  548.   And  see  Albro  v.  Lawson,  17 
Mun.  B.  &Li ;  Wotherspoon  v.  Wotherspoon,  17  Jones  A  B.  16I2L 

4  Davis  V.  Choteau,  82  Minn.  548. 
6   Dunn  v.  Railroad  Co.  68  Mo.  288. 

6  Potter  ».  EUice,  48  N.  Y.  221. 

7  Walker  v.  Deaver,  79  Mo.  664. 


234.  Miqoinder  of  parties. — If  it  is  sought  to  take 
advantage  of  the  misjoinder  of  parties  plaintiff,  the  ob- 
joction  should  be  raised  in  the  court  below ;  ^  and  the 
defendant  having  failed  to  raise  it  there,  must  be  con- 
sidered as  having  waived  it,  and  cannot  be  admitted  to 
raise  i5  for  the  first  time  in  the  reviewing  court  .'^  So  an 
objection  to  the  erroneous  admission  of  a  new  party  to 
an  action  comes  too  late,  if  made  for  the  first  time  when 
tlio  case  has  reached  the  court  above.'  Iilisjoinder  of 
parties  in  a  complaint  has  generally  been  made  a 
ground  of  demurrer  in  the  several  Codes  ;*  and  if  upon 
the  face  of  a  complaint  there  appears  to  be  a  misjoinder 
of  parties  plaintiff,  the  objection  must  be  taken  by 
special  demurrer,  and  if  not  so  taken,  it  is  waived.^  The 
question  cannot  be  raised  under  a  demurrer  interposed 
upon  the  ground  that  the  complaint  does  not  state 
facts  to  constitute  a  cause  of  action.*  A  misjoinder  of 
parties  plaintilT  not  appearing  upon  the  face  of  the 
complaint,  may  be  pleaded  in  the  answer,  and  be 
made  a  ground  of  nonsuit  against  all  the  plaintifb.^ 
The  objection  tliat  one  interested  with  the  plaintiff  is 
made  a  defendant,  and  no  reason  given  for  not  malting 
him  a  plaintiff,  is  held  to  be  waived  by  a  failure  to 
demur.8 
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1  Long  V.  De  Bevls,  31  Ark.  480. 

2  Long  V.  De  Bevis,  81  Ark.  480. 

3  Well  v.  Simmons,  66  Mo.  617. 

4  8ee  S  SO,  ante. 

5  Tennant  v.  Fflster,  51  CaL  511. 

6  Tennant  v.  Pflster,  51  Cal.  511 ;  Glllam  v.  Steman,  28  Cal.  6^.  See 
Marsh  v.  Board  of  Supervisors,  38  Wis.  250 ;  Wlliard_a.  Beas,  26  Wis. 
540 ;  Scbiffer  v.  £au  Claire,  51  Wis.  385 ;  Nevll  v.  Cllil|rd,55  Wis.  161. 

7  South  Fork  etc.  Canal  Co.  v.  Snow,  49  CaL  155. 

8  Williams  v.  IngersoU,  23  Hun,  284. 

g  265.  Uifijoinder  of  actioxiB.  — Objection  to  a  complaint 
for  misjoinder  of  distinct  causes  of  action,  if  not  taken 
by  demurrer  or  answer,  is  waived.^  And  according  to 
the  decisions  in  some  of  the  States,  the  objection  is 
waived  unless  taken  by  demurrer.^  And  it  is  held 
that  the  misjoinder  cannot  be  taken  advantage  of,  un- 
less specially  assigned  by  the  demurrer.'  In  Arkansas, 
objection  is  taken  by  motion  to  strike  out.*  In  Dakota, 
it  should  be  taken  by  demurrer,  motion  to  strike  out, 
or  motion  to  compel  the*  plaintiff  to  elect  upon  which 
cause  of  action  he  will  proceed.*  If  taken  in  none  of 
these  modes,  the  objection  is  waived.^  It  was  however 
held,  that  where  a  complaint  contains  a  variety  of  sub- 
jects of  litigation  not  proper  to  be  joined,  also  parties 
not  properly  joinable,  and  omitting  necessary  parties, 
the  court  may  sua  sponte  dismiss  the  complaint  for 
multifariousness,  whether  demurred  to  for  such  causes 
or  not.^ 

1  James  v.  Wilder,  25  Minn.  305 ;  Cloon  v.  Insurance  Co.  1  Handy, 
32. 

2  Blossom  V.  Barrett,  37  N.  Y.  434 ;  Field  v.  Hurst,  9  8.  C.  277 ; 
FInley  v.  Hayes,  81  N.  C.  368 ;  Simpson  v.  Greeley,  8  Kan.  586  ;  Jessup 
V.  City  Bank,  14  Wis.  331 ;  Cary  v.  Wheeler,  14  Wis.  28L  And  see 
Goldberg  v,  Ultey,  60  N.  Y.  427. 

3  Haverstock  v.  Trudel,  51  Cal.  431. 

4  Terry  v.  Bosell,  32  Ark.  478  ;  Dyer  r.  Jacoway,  42  Ark.  186. 

5  Fraley  v.  Bentley,  1  Dakota,  25. 

6  Fraley  v.  Bentley,  1  Dakota,  25.  And  sec  McCarthy  v.  Gar- 
raghty,  10  Ohio  St.  438 ;  Berry  v.  Carter,  19  Kan.  135 ;  Turner  v. 
Althaus,  6  Keb.  54. 

7  Mattair  v.  Payne,  15  Fla.  682. 
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i  266.  CsoiM  of  aotion  not  separate!/  stated  and  nnm- 
bered. — When  a  complaint  or  petition  contains  more 
than  one  cause  of  action,  each  is  required  to  be  stated  in 
a  count  or  division  by  itself,  and  numbered ;  *  but  when 
this  rule  is  yiolated,  the  defendant  must  make  his  ob- 
jection in  the  court  below,  and  if  he  fails  to  do  so,  and 
goes  to  trial,  he  thereby  waives  the  objection.*  The  ob- 
jection is  properly  made  by  motion,'  and  a  demurrer 
will  not  lie  to  a  complaint  containing  different  causes  of 
action  which  may  be  united,  merely  because  they  are 
not  separately  stated  and  numbered.^  But  the  court 
may,  of  Its  own  motion,  require  the  plaintiff  to  state 
separately  his  several  causes  of  action.^  And  it  is  held 
to  be  within  the  discretion  of  the  court  below  to  compel 
an  election  between  the  causes  of  action  stated  in  one 
count,  or  require  them  to  be  separately  stated  and 
numbered." 

1  See  S  35,  ante, 

2  Cobbe  v.  Railroad  Co.  38  Iowa,  601 ;  Cfmver  v.  Railroad  Co.  62 
Iowa,  460 ;  Trultt  v.  Baird,  12  Kan.  420 ;  McKlnney  v,  McKinney,  8 
Ohio  St.  423 ;  Christal  v.  Craig,  SO  Mo.  367. 

3  Sentinel  Co.  v.  Thomson,  38  Wis.  489  ;  Adams  v.  Secor,  6  Kan. 
642 ;  Bidenour  v.  Mayo,  29  Ohio  St.  138. 

4  Goldberg  v.  Ultey,  60  N.  Y.  427 ;  Anderson  v.  Hill,  53  Barb.  238 ; 
Tisdale  v.  Moore,  8  Hun,  19 ;  Freer  v.  Denton,  61 N.  Y.  49Z. 

5  Bailey  v.  Hughes,  35  Ohio  St.  601. 

6  People  V.  Tweed,  63  N.  Y.  1»1 

§  267.  Another  action  pending. — The  proper  method 
of  taking-  advantage  of  the  pendency  of  a  previous 
action  for  the  same  cause  is  by  demurrer  or  answer, 
and  if  the  objection  is  not  so  taken,  it  is  waived.^ 

I  Hornfager  v.  Homfager,  6  How.  Pr.  279 ;  Bishop  v.  Bishop,  7 
Bobt.  194  ;  Bawley  v.  Brown,  9  Hun,  461.  And  see  Willtams  v.  Mc- 
Grade,  18  Minn.  88. 

§  268.  Omitting  name. — It  is  bad  practice  to  sue  by 
initial  letters  instead  of  the  full  name.^  But  the  ob- 
jection for  uncertainty  in  the  name  in  such  case  is  held 
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to  be  waived  by  answering  to  the  merits.'  Where  the 
name  of  one  of  several  defendants  did  not  appear  in  the 
complaint  when  filed,  or  in  the  writ  when  issued,  but 
was  added  before  service,  and  he  did  not  appear,  and 
judgment  was  entered  against  him  by  default,  the  ob« 
jection  was  held  to  be  waived.' 

1  Gardner  v.  McClure,  6  Minn.  250.  The  omission  of  the  Christian 
names  of  the  parties  in  pleadings  renders  them  defective  for  uncer- 
tainty :  Wiebbold  v.  Herman,  2  Mont.  609. 

2  I^ichols  V.  Dobbins,  2  Mont.  540.  And  see  School  District  v, 
Grincr,  8  Kan.  224  ;  Nelson  v.  Highland,  13  Cal.  74. 

3  Belkin  v.  Rhodes,  76  Mo.  643. 

§  269.  TTnGortainty  and  indeflniteness. — When  the  alle- 
gations of  a  pleading  are  so  indefinite  and  uncertain 
that  the  precise  nature  of  the  claim  or  defense  is  not 
apparent,  the  objection  to  the  pleading  must  be  by  mo- 
tion to  make  more  definite.^  And  the  rule  is,  that 
where  a  party  fails  to  avail  himself  of  a  motion  to  make 
a  pleading  more  definite  and  certain,  he  will  be  consid- 
ered as  waiving  the  objection  to  the  pleading  on  that 
ground.*  So,  objection  to  a  pleading  for  inconsistency 
is  waived,  unless  taken  advantage  of  by  motion ; '  or  by 
demurrer  under  the  California  Code.* 

1  Posey  V.  Green,  78  Ky.  162  ;  Pugh  v.  White,  78  Ky.  210 ;  Mills  v. 
Rice,  3  Neb.  70 ;  Farrar  v.  Triplett,  7  Neb.  237.  And  see  S  246,  ante,  A 
motion  to  make  more  definite  and  certain  averments  which  in 
themselves  may  be  treated  as  surplusage  is  properly  denied :  David- 
son V.  Seligman,  19  Jones  <&  S.  47. 

2  Kimball  v.  Darling,  32  Wis.  675 ;  Quintard  v.  Newton,  5  Robt  72 ; 
Madden  v.  Hallway  Co.  30  Minn.  453 ;  Brooks  v.  Hanchett,  21  N.  Y. 
Week.  Dig.  267. 

3  See  Hewitt  v.  Brown,  21  Minn.  163  ;  Dean  v.  Leonard,  9  Minn. 
190:  Am.  Dock  Co.  v.  Staley,  8  Jones  <fc  S.  539;  Pavey  v.  jPavey,  30 
Ohio  St.  600 ;  Trimble  v.  Doty,  16  Ohio  St  129 ;  1 17,  ante, 

4  Jamison  v.  King,  50  Cal.  132. 

§  270.  By  pleading  over.— If  a  party  who  has  filed  a 
demurrer  to  a  pleading  pleads  thereto  before  his  de- 
murrer has  been  rulied  upon,  he  thereby  waives  his 
demurrer,  if  the  defect  demurred  to  is  one  which  can 
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be  waived.*  As  where  the  defendant  answers  prior  to, 
and  without  a  decision  npon  a  demurrer  previously 
filled  by  him  to  the  complaint,  he  thereby  waives  his 
demurrer.2  Thus,  where  a  complaint  or  petition  whicb 
contains  a  good  cause  of  action,  except  that  it  appears 
to  be  barred  by  the  Statute  of  Limitations,  is  demurred 
to,  and  the  defendant  afterward,  pending  the  demurrer, 
answers  to  the  merits,  and  an  issue  of  fact  is  joined 
thereon  and  trial  had,  the  demurrer  must  be  taken  to 
have  been  waived.*  So,  if  a  good  defense  is  defectively 
stated  in  an  answer,  and  a  demurrer  thereto  on  that 
ground  is  overruled,  the  party  demurring,  in  order  to 
avail  himself  of  liis  exception  taken  to  the  ruling  of 
the  court  thereon,  must  rest  on  his  demurrer,  and  if  he 
reply  he  thereby  waives  his  exception ;  *  but  this  rule 
does  not  apply  where  the  facts  stated  in  the  answer  of 
themselves  constitute  no  defense.^  By  answering  over 
after  demurrer  overruled,  the  demurrer  is  waived,  and 
error  cannot  be  assigned  on  overruling  the  demurrer.* 
So,  if  a  party  amends  his  pleading  on  a  judgment  sus- 
taining a  demurrer  thereto,  he  waives  his  right  to  call 
in  question  the  action  of  the  court  in  sustaining  the 
demurrer  J  And  generally,  the  effect  of  filing  an 
amendment  to  a  pleading  after  a  demurrer  has  been 
interposed  thereto  is  to  submit  to  the  demurrer.^  And 
where  a  defendant  answers,  setting  up  the  same  de- 
fense relied  upon  on  demurrer,  the  demurrer  having 
been  overruled,  the  answer  is  held  to  be  a  waiver  of 
the  demurrer.*  But  pleading  over,  after  a  demurrer 
overruled,  is  not  a  waiver  of  the  objection  that  the 
court  has  not  jurisdiction  of  the  subject  of  the  action ;  '<> 
nor  of  the  objection  that  the  pleading  does  not  state 
facts  constituting  a  cause  of  action  or  defense."  The 
right  to  object  to  an  erroneous  ruling  on  a  motion  to 
strike  a  pleading  from  the  files,"  or  to  strike  out  redun- 
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dant  and  irrelevant  matter,^'  or  to  dismiss,^*  or  to  make 
more  definite  and  certain,  is  waived  by  pleading  over.** 
And  the  want  of  a  proper  subscription  or  verification 
is  a  mere  irregularity,  which  is  waived  by  pleading 
over.^* 

1  Gordon  t;.  Culbertson,  51  Ind.  834 ;  Morrison  t;.  Flshel,  64  Ind. 
177.    And  see  {  231,  ante. 

2  Moss  V,  Witness  Printing  Ck>.  64  Ind.  I'iS ;  Calvin  v.  State,  12 
OhlQ  at,  60. 

3  Vose  V.  Woodford,  29  Ohio  St.  246. 

4  Farrar  v.  Triplett,  7  Neb.  237. 

5  Farrar  t;.  Triplett,  7  Neb.  237. 

6  Freas  v.  Englebrecht,  3  Colo.  877 ;  Stanbury  v.  Kerr,  6  Colo.  28 ; 
Richards  v.  Fanning,  5  Oreg.  356 ;  Union  Ins.  Co.  v.  McGk>okey,  33 
Oliio  St.  556.    And  see  §  57,  ante. 

7  Hard  v.  Smith,  5  Colo.  233  ;  Perkins  v.  Davis,  2  Mont  474. 

8  District  Township  v.  District  Township,  44  Iowa,  512. 

9  Meyer  v,  Binkleman,  5  Colo.  262. 

10  People  V.  Kallroad  Co.  42  N.  Y.  283. 

11  Richards  v.  Fanning,  5  Oreg.  356 ;  0*Donohue  v.  Hendrlx,  13 
Neb.  255 ;  Bartges  v.  O'Nell,  13  Ohio  St.  72. 

12  Shuggart  v.  Pattee,  37  Iowa,  422 ;  Baldwin  v.  Daugherty,  89  Iowa> 
60 ;  Harrell  v.  Tenant,  30  Arte.  684. 

13  Savagev.  ChaUi8S.4Kan.  319. 

14  Bea  V.  Flathers,  31  Iowa,  545. 

15  Prlndle  v.  Caruthers,  15  N.  Y.  525w 

16  State  V.  Chadwlck,  10  Oreg.  423.    And  see  $  84,  ante, 

§  271.  In  particular  oases.  — It  is  said  to  be  a  rule  of 
pleading,  without  an  exception,  that  an  answer  to  the 
merits  waives  all  defects  of  a  formal  or  technical  char- 
acter in  a  complaint  or  petition  which  states  a  cause  of 
action.^  So,  an  objection  that  may  be  raised  by  answer 
in  the  nature  of  a  plea  in  abatement  is  waived  by  not 
being  so  raised.^  Thus,  objection  that  an  action  was 
brought  upon  a  guaranty  of  a  mortgage  witiiout  leave 
of  the  court,  after  an  action  to  foreclose  the  mortgage, 
may  be  raised  by  answer  in  the  nature  of  a  plea  in 
abatement,  and  not  being  so  raised  is  waived.'  An 
objection  to  a  complaint  that  it  contained  no  reference 
to  a  bill  of  particulars  thereto  annexed  is  waived  by 
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the  defendant's  failure  to  demur  to  the  complaint.^ 
Upon  leave  being  denied  to  file  an  amended  answer, 
the  defendant  filed  a  second  answer,  omitting  the  mat- 
ter objected  to  in  the  first,  and  it  was  held  that 
although  it  was  error  to  reject  the  first  answer,  the 
defendant  waived  his  right  to  object  by  filing  the  sec- 
ond.^ Objection  to  the  form  of  an  answer  in  not  con- 
taining any  prayer  for  the  particular  relief  demanded 
by  the  defendant,  even  if  that  be  a  defect,  is  one  which 
should  be  presented  by  a  demurrer,  and  is  waived  by 
going  to  trial  upon  an  issue  of  fact.®  An  objection  to 
the  form  of  an  answer,  as  that  a  denial  is  insufficient  to 
raise  an  issue,  must  be  taken  before  the  trial.^  And 
after  going  to  trial  on  the  issue,  it  is  too  late  for  the 
plaintiff  to  object  that  a  defense  set  up  in  the  answer 
arose  after  suit  brought.^  So,  the  objection  that  a 
counter-claim  was  not  set  up  in  the  answer  with  suffi- 
cient distinctness  cannot  be  raised  for  the  first  time  on 
appeal,  when  evidence  on  the  subject  was  given  with- 
out objection  at  the  trial.'  But  objection  to  a  counter- 
claim, that  it  is  not,  in  law,  available  as  such,  is  not 
waived  or  cured  by  a  reply  thereto.'®  When  a  defend- 
ant treats  an  original  and  an  amended  complaint  as 
one,  by  answering  the  allegations  contained  in  both,  he 
thereby  waives  the  objection  that  the  original  is  super- 
seded by  the  amended  pleading.^^  An  objection  that 
the  promise  sued  upon  is  joint,  and  that  the  plaintiff 
should  have  joined  the  other  covenantees  as  parties, 
is  waived  by  putting  in  an  answer  containing  only  a 
general  denial." 

1  School  District  v.  Mclntie,  14  Neb.  46. 50 ;  Waters  v.  Reiiber,  16 
Neb.  101 ;  Sapplngton  v.  Railway  Co.  14  Mo.  App.  86.  Objection  of 
want  of  Jurisdfction  is  not  waived  by  an  answer  to  the  merits;  Gray 
t;.  Hyle,  18  Jones  <&  S.  198. 

2  Krower  v.  Reynolds,  19  N.  Y.  Week.  Dig.  388;  Williams  v. 
McGrade,  18  Minn.  88. 

8  Krower  v.  Reynolds,  19  N-  T.  Weelc  Big.  388;  McKeman  v, 
Robinson,  84  N.  Y.  105. 
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4  lisasiter  v.  Jackman,  88  Ind.  11& 

5  Bowles  V,  Doble,  11  Oreg.  474. 

6  Dawson  v.  Brown,  9  Hun,  46L    See  BUey  v.  Sexton,  32  Hun, 
250  ;  Bdwards  v.  Woodruff,  90  N.  Y.  400. 

7  McGulnness  v.  Mayor  etc.  U  N.  Y.  Week.  Dig.  622 ;  26  Hun,  142. 

8  Belmer  v.  Doerge,  61  How.  Pr.  142. 

9  Glen  <&  Hall  Mannl  Co.  v,  HaU,  61  N.  Y.  226, 287 ;  19  Am.  Bep. 

278. 

10  Smith  V,  Hall,  67  N.  Y.  48 ;  People  v,  Dennlson,  84  N.  Y.  272 ;  8 
Abb.  N.  C.  129. 

11  Kline  V.  Corey,  18  Hun,  624. 

12  Warner  v.  Boas,  9  Abb.  N.  C.  885. 
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CHAPTKR  XIII. 

CONSTBUCTION  OF  PLEADINGS. 

i  272.  In  general. 

}  273.  Presumptions. 

2  274.  Ambiguity. 

$  275.  Instanc€9  of  construction  unfavorable  to  ple&der, 

1  276.  General  rules. 

2  277.  Words  and  phrases. 
i  278.  Abbreviation^ 

2  279.    Allegations  as  to  time. 
\  280.    Of  admissions. 

§  272.  In  general.— By  the  settled  rule  of  the  com- 
mon law,  a  pleading  is  to  be  construed  most  strongly 
against  the  party  pleading,^  the  rule  being  based  upon 
the  presumption  that  the  pleader  states  his  case  as 
favorably  for  his  side  of  the  controversy  as  the  facts 
will  justify.*  But  the  Code  system  of  pleading  has  en- 
tirely abrogated  this  common-law  rule  as  to  the  con- 
struction of  pleadings,^  or,  at  least,  has  so  far  modified 
the  rule  as  now  to  requite  pleadings  to  be  liberally 
construed,  with  a  view  to  substantial  justice  between 
the  parties.*  In  accordance  with  the  latter  rule  of  con- 
struction, a  complaint  is  sufficient  which  contains,  in 
ordinary  and  concise  language,  allegations  of  such  con- 
stitutive facts  as  will  entitle  tho  plaintiff  to  prove  and 
maintain  his  case,  and  give  the  defendant  opportunity 
to  meet  and  controvert  the  alleged  facts  relied  upon  by 
the  plaintiff.o  If  the  allegations  of  the  pleading  be  so 
indefinite  or  uncertain  that  the  precise  nature  of  the 
charge  is  not  appsu-ent,  the  remedy  of  the  opposite 
party  is  an  application  to  the  court  to  require  the  plead- 
ing to  be  made  definite  and  certain.®  No  motion  be- 
ing made  to  compel  the  pleading  to  be  made  more 
definite  and  certain,  it  will  be  held  sufficient  if  the 
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necessary  allegations  are  implied  or  imported  in  the 
facts  alleged.^  But  notwithstanding  the  liberal  rule  of 
construction  now  applied  to  pleadings,  the  principle 
still  remains  that  the  judgment  to  be  rendered  by  any 
court  must  be  secundum  allegata  et  probata,^  The 
Code  system  does  not  rescind  the  rule  that  the  allega- 
tion and  the  proof  must  correspond,  nor  the  correlative 
principle,  that  the  judgment  must  follow  the  plead- 
ings.' And  the  rule  of  liberal  construction  as  applied 
to  pleadings  is  held  to  extend  only  to  matters  of  form, 
and  does  not  apply  to  the  fundamental  requisites  of  a 
cause  of  action.i^^  A  pleading  must  be  considered  with 
reference  to  the  general  theory  on  which  it  proceeds, 
and  if  not  good  in  that  respect,  it  will  not  be  good  at 
all."  Thus,  a  complaint  for  the  recovery  of  a  penalty 
must  be  good  for  that  purpose,  and  not  for  some  other, 
since  to  rule  otherwise  would  put  it  in  a  plaintiff's 
power  to  make  an  elastic  pleading,  changeable  to  meet 
the  exigencies  of  his  case." 

1  Co.  LItt.  303  h  ;  Bovaston  v.  Payne,  2  Black.  H.  530 ;  2  Chit.  Plead. 
261 ;  Lawson  v.  State,  10  Ark.  28  ;  50  Am.  Dec.  2:«  ;  Burrows  v.  Yount, 
6  Blackf.  458 ;  39  Am.  Dec.  4:»  ;  Territory  v.  Ortiz,  1  New  Mexico,  5, 15. 

2  Bendy  v.  Powell,  3  Mees.  <fe  W.  442  ;  Pearse  v.  Champneys,  3 
DowL  Pr.  276 :  Bartlett  v.  Prescott.  4  N.  H.  500  ;  Watrlss  v.  Pierce,  36 
19.  H.  238  ;  Winter  v,  Quarles,  43  Ala.  692 ;  Hawes  v.  Byder,  100  Mass. 
216. 

8  See  Trustees  etc.  v.  Odlln,  8  Ohio  St  297;  Hazleton  v.  Union 
Bank,  32  Wis.  34. 

4  Gray  v.  Coan,  28  Iowa,  343  ;  Foster  v.  Elliott,  33  Iowa,  216 ;  Clark 
V.  Dillon,  97  N.  Y.  373  ;  Sullivan  v.  Dunphy,  4  Mont.  499 ;  N.  Y.  Code 
Civ.  Proc.  2  619  ;  Cal.  Code  Civ.  Proc.  ?  452 ;  Nev.  Code  ?  70 ;  Ohio 
Bev.  Stats.  \  5096  ;  Malone  v.  Sherman,  17  Jones  A  8.  630 ;  South  wick 
V.  First  Nat.  Bank,  84  N.  Y.  428 ;  Prlckhardt  v.  Bobertson,  4  N.  Y. 
Civ.  Proc.  122  ;  Gunn  v.  Madigan,  28  Wis.  168  ;  Bushey  v.  Bey^olds,  31 
Ark.  657  ;  Wilcox  v.  Hausch,  67  Cal.  139  ;  Bobinson  v.  Greenville,  42 
Ohio  St.  625 ;  M'Curdy  v.  Baughman,  Sup.  Ct.  Ohio,  I  N.  E.  Bep.  93. 

5  Farnsworth  v,  Holderman,  3  Utah,  381 ;  3  West  O.  Bep.  342. 
And  see  \  10,  ante. 

6  Olcott  V.  Carroll,  39  N.  Y.  436 ;  \  247,  ante, 

7  White  V,  Spencer,  14  N.  Y.  247;  Clay  v.  Edgerton,  19  Ohio  St 
549. 

8  Tooker  v.  Amoux,  76  N.  Y  397 ;  Neudecker  v.  Kohlberg,  81 
N.  Y.  296 ;  2  213,  ante. 
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9   Exchange  Bank  v.  Ford,  7  Colo.  814 ;  8  Pacif.  L.  Rep.  449. 

10  Bungre  i*.  Koop,  48  N.  Y.  225 ;  Spear  v.  Downing,  84  Barb.  522 ; 
Clark  V.  Dillon,  97  N.  Y.  37a 

11  Meacall  v.  TuUy,  91  Ind.  96:  West  Union  Tel.  Co.  v.  Young,  93 
Ind.  118 ;  Johnston  v.  Oreist,  85  Ind.  503 ;  iState  v,  Beal,  88  Ind.  106 ; 
Neidefer  v.  Chastaln,  71  Ind.  363 ;  36  Am.  Rep.  198. 

12  West.  Union  Tel.  Co.  v.  Beed,  96  Ind.  195, 199. 

i  278.    FreBUxnptioxiB. — Under  the  rule  of  liberal  con- 
struction adopted  by  the  Code  system,  every  reason- 
able intendnLent  and  presumption  is  to  be  made  In 
favor  of  a  pleading.*    But  much  greater  latitude  of 
presumption  to  sustain  a  pleading  is  allowed  where  the 
objection  of  insufficiency  is  first  made  at  the  trial,  and 
not  by  demurrer.'    Thus,  if  the  question  of  the  suf- 
ficiency of  a  complaint  is  raised  for  the  first  time,  and 
only  by  an  objection  to  the  introduction  of  any  evi- 
dence under  it,  courts  will  always  construe  its  allega- 
tions very  liberally,  so  as  to  sustain  the  complaint  if  it 
can  be  sustained.'^    The  court  would  be  justified  in  con- 
struing a  pleading  more  strictly  upon  a  niotion  to  strike 
out  or  render  more  definite,  than  upon  a  request  to 
charge  the  jury  that  the  pleading  is  to  be  disregarded.* 
But  a  pleading  which  reasonably  imports  the  averment 
of  a  good  cause  of  action  is  not  to  be  held  bad,  even  on 
demurrer,  because  its  language  is  susceptible  of  a  con- 
sti-uction  excluding  any  such  cause ;  *   the  court  will- 
adopt  a  rational  construction  rather  than  one  which 
makes  the  complaint  an  absurdity .•    And  on  appeal, 
every  reasonable  presumption  wUl  be  indulged  by  the 
court  |ibove,  in  aid  of  the  action  of  the  court  below,  in 
finding  upon  the  sufficiency  of  a  pleading.^    But  the 
law  will  not  assume  in  favor  of  a  party  the  existence 
of  any  fact  that  he  has  not  averred,^  or  accept  as  facts 
any  mere  conclusions  of  the  party  himself.'    The  law 
does  not  presume  that  a  party's  pleadings  are  less 
strong  than  the  facta  of  the  case  will  warrant.*^^ 


509  OONBTBUOTION  OF  PLEADINGS.  {  874 

1  Morse  v.  Gllman,  16  Wis.  504 ;  Black  v.  Brary,  24  Tex.  289 ; 
Qointard  v.  Newtown,  5  Robt.  72. 

2  Bennett  v.  Judson,  21  N.  Y.  238 :  CaAy  v.  Allen,  22  Barb.  394; 
Sasletou  v.  Union  Bank,  82  Wis.  84 ;  Wlilte  v.  Spencer,  14  N.  Y.  247. 

8   Barkley  v.  State,  15  Kan.  99. 

4  Barnsback  v.  Belner, 8  Minn.  59,68.  And  see  Bank  of  Havana 
V.  Magee,  20  N.  Y.  856 ;  Lounsbury  v.  Purdy,  18  N.  Y.  516. 

5  Olcott  v.  Carroll,  39  N.  Y.  436. 

6  Olcott  V.  CarroU,  39  N.  Y.  436. 

7  Evans  v.  Schafer,  88  Ind.  9i. 

8  Cruger  r.  Railroad  Co.  12  N.  Y.  190;  State  v,  Oentxal  etc.  Assoc. 
14  Mo.  App.  596, 597. 

9  Malone  v.  Sherman,  17  Jones  <fe  S.  530. 
10   Cruger  v.  Railroad  Co.  12  N.  Y.  190, 201. 

§  874.  AmMgidtiM. — As  it  regards  matters  of  snb- 
stance,  the  old  common-law  rule  that  the  pleading  is  to 
be  construed  most  strongly  against  the  pleader,  is  held 
to  prevail.^  It  is  still  the  duty  of  a  party  to  present  a 
clear  and  unequivocal  statement  of  his  cause  of  action 
or  defense,  and  when  a  material  statement  is  susceptible 
of  two  meanings,  the  one  most  unfavorable  to  the 
pleader  must  be  taken.'  All  uncertainties  and  ambi- 
guities arising  on  the  face  of  the  pleading  are  to  be 
resolved  against  the  pleader,  since  he  has  at  all  times 
the  power,  and  it  is  his  duty  to  make  them  plain.^  But 
the  rule  that  a  pleading  must  be  taken  most  strongly 
against  the  pleader,  where  the  language  used  is  ambig- 
uous, has  no  application  where  the  pleader  confesses 
that  his  X3leading  is  ambiguous,  and  asks  leave  to 
amend.^ 

1  Bates  V.  Rosekrans,  23  How.  Pr.  98 ;  84  How.  Pr.  626,  n. ;  State  v. 
Horner,  10  Mo.  App.  307, 312. 

2  Clark  v.  Dillon,  97  N.  Y.  370. 

3  Nation  v.  Cameron,  2  Dakota.  847,  362;  Wright  w.  McCormlck, 
67  N.  C.  27, 28 :  Territory  v.  Ortiz,  1  New  Mexico,  5, 15 ;  Triseony  r. 
Orr,  49  Cal.  612, 617 ;  Rogers  v.  Shannon,  62  Cal.  99, 107  ;  Beach  v.  Bay 
State  Co.  18  How.  Pr.  335 ;  30  Barb.  433 ;  Patteson  v.  Baker,  60  Barb. 
432 :  34  How.  Pr.  180 ;  Burke  v.  Thome,  44  Barb.  883 ;  State  v.  Beal,  88 
Ind.  106. 

4  Nevada  etc.  Co.  v.  Kldd,  28  Cal.  684.  And  see  Moore  v.  Moore, 
56  Cal.  89 ;  Krause  v.  Sacramento,  48  Cal.  221 ;  Tldball  v.  HoUey,  <8 
CaL  610. 
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i  876.  Tngtanoee  of  oonstmotioxL  nnfavoraUe  to  plaader. 
— Where  allegations  pertinent  to  two  different  causes 
of  action,  one  ex  contrcictU' and  the  other  ex  delicto,  are 
so  blended  together  in  the  complaint  that  it  is  uncer- 
tain whether  it  is  in  tort  or  on  contract,  it  is  held  that 
the  complaint  should  be  construed  most  unfavorably 
against  the  plaintiff.^  In  such  a  case,  it  was  held  that 
all  the  allegations  not  material  to  the  cause  of  action  on 
contract  might  properly  be  stricken  out  on  motion,  as 
irrelevant.*  If  it  be  doubtful  whether  the  matter  set  up 
in  an  answer  is  intended  merely  to  defeat  the  plaintiff's 
recovery,  or  to  obtain  affirmative  relief,  the  construc- 
tion should  be  most  strongly  against  the  defendant ;  > 
as  where  an  answer  is  susceptible  of  being  construed 
to  contain  either  of  two  defenses,  one  of  payment,  and 
the  other  a  counter-claim,  the  answer  should  be  con- 
strued as  setting  up  only  the  defense  of  payment,  and 
not  considered  as  containing  a  counter-claim,  and  there- 
fore requiring  a  reply>  If  the  place  is  material,  and 
the  pleading  is  ambiguous  as  to  the  place,  the  presump- 
tion should  be  against  the  party  whose  pleading  it  is.^ 

1  Bidder  v.  Whitlock,  12  How.  Pr.  208. 

2  Hunter  v.  Powell,  IS  How.  Pr.  221.    See  {  218,  emte. 

3  Bates  V.  Bosekrans,  23  How.  Pr.  9S ;  37  N.  Y.  409. 

4  Bates  v.  Rosekrans,  23  How.  Pr.  98 ;  37  N.  Y.  409 ;  Bnrke  v. 
Thome,  44  Barb.  363.  Compare  Lancaster  Manuf.  Oo.  v.  Oolite,  12 
Ohio  St.  855. 

5  Beach  v.  Bay  State  C!o.  18  How.  Pf.  335 ;  80  Barb.  433 ;  10  Abb. 
Pr.  71. 

§  876.  General  rales. — Although  pleadings  are  to  be 
construed  liberally,  it  is  not  meant  by  this  that  they 
shall  be  held  to  say  what  they  do  not.^  The  rule  is, 
that  a  pleading  must  be  construed  according  to  what  it 
says,  and  not  what  the  pleader  intended.'  And  lan- 
guage actually  used  in  a  pleading  is  to  be  oonstrued 
according  to  its  ordinary  and  common  meaning.'    The 


511  CONSTRUCTION  OF  FIJSADINGS.  §  276 

language  used  is  to  have  a  reasonable  intendment  and 
construction,  and  if  capable  of  different  meanings,  that 
should  be  taken  which  will  support  the  pleading, 
rather  than  one  which  will  defeat  it>  Every  allegation 
of  a  pleading  should  be  considered  in  connection  with 
the  other  allegations  constituting  the  particular  cause 
of  action  or  defense ;  ^  and  general  statements,  which 
are  evidently  qualified  by  more  particular  subsequent 
averments,  must  be  construed  as  thus  qualified.^  Like 
any  other  sworn  statement,  a  verified  pleading  must  be 
construed  so  as  to  make  all  its  parts,  if  possible,  har- 
monize with  each  other  J  When  the  statement  of  facts 
constituting  a  cause  of  action  will  supx)ort  either  of  two 
actions,  and  it  is  doubtful  which  the  pleader  intended, 
the  demand  for  judgment  or  relief  may  in  some  cases  be 
consulted,  with  a  view  of  ascertaining  which  action  was 
intended.'  And  it  is  held  that  the  explanations  of  the 
Code  commissioners  are  entitled  to  much  consideration 
in  the  construction  of  pleadings,  though  not  binding  as 
authority  upon  the  court.'  In  California,  the  head- 
notes  to  the  chapters  and  titles  in  the  Practice  Act  are 
entitled  to  more  consideration  in  explaining  the  inten- 
tion of  the  different  sections,  where  the  language  is 
doubtful,  than  the  title  of  the  entire  act.^o  A  well  set- 
tled rule  in  the  construction  of  a  pleading  is,  that  facts 
alleged  must  control,  rather  than  the  conclusions  of  the 
pleader;^  the  fact  will  be  regarded,  and  the  legal 
conclusion  disregarded.^^ 

1  Cook  V.  Warren,  88  N.  Y.  87, 40. 

2  Ooald  V.  Glass,  19  Barb.  179  ;  Ogdensbui^rh  Bank  v.  Van  Bens- 
selaer,  6  Hill,  240.  And  see  Beach  v.  Bay  State  Co.  90  Barb.  438 ;  10 
Abb.  Pr.  71 ;  18  How.  Pr.  335 ;  Spear  v.  Dovvniugr,  12  Abb.  Pr.  437  ;  22 
How.  Pr.  30 ;  34  Barb.  622. 

8  Rathburn  v.  Railroad  Ca  16  Neb.  441, 443 ;  Woodbury  v.  Sack- 
rider,  2  Abb.  Pr.  402 ;  Trustees  etc.  v.  Odlin,  8  Ohio  St.  293, 297  ;  Hill  v. 
Supervisors,  10  Ohio  St.  621. 

4  Allen  i».  Patterson,  7  N.  Y.  476, 480 :  Morse  v.  Oilman,  16  Wis.  504, 
And  see  Olcott  t;.  Carroll,  89  N.  V.  436 ;  Qulntard  v.  Kewtown,  5 
Bobt.72. 


2  877  CONSTRUCTION  OF  PIiEADIKCHS.  512 

6  Hatch  V,  Feet,  23  Barb.  ff75 ;  Allemany  v.  Fetalmna,  38  Cal.  658 ; 
Farlah  v.  Coon,  40  CaL  83. 

6  Pa^  V.  Boyd,  11  How.  Pr.  416 ;  Laub  v.  Backmlller,  17  N.  T.  ezo. 

7  Kyle  V.  Harrington,  14  How.  Pr.  6P ;  4  Abb.  Pr.  421.  An  altera- 
tion in  a  verified  answer,  in  the  present  tense,  strictly  construed,  does 
not  avail  the  defendant  aa  an  alleeration  relating  to  the  time  of  the 
transactions  mentioned  in  the  complaint:  Cioulson  v.  Whiting,  14 
Abb.  N.  C.  eo. 

8  Dows  V,  Green,  3  How.  Pr.  877 ;  Spalding  v.  Spalding,  3  How.  Pr. 
207 ;  Rodgers  v.  Rodgers,  11  Barb.  SSO,  Compare  uead  v.  Lambert,  10 
Abb.  Pr.  N.  S.  428  ;  Couaughty  v.  Nichols,  42  N.  Y.  88. 

9  Wood  V,  Dillingham,  1  Handy,  29. 

10  Barnes  v.  Jones,  51  Cal.  303. 

11  Jones  V.  Phcenix  Bank,  8  N.  Y.  228. 

12  Jones  V.  Phcenix  Bank,  8  K.  Y.  228 ;  Schenck  v.  Naylor,  2  I>aer, 
675. 

i  277.  Word!  and  phrases. — Words  used  in  a  plead- 
ing will  usually  be  construed  in  their  popular  and  ordi- 
nary sense.^  A  restricted  meaning  should  not  be  given 
to  words  which  are  clearly  susceptible  of  a  more  liberal 
construction,  unless  the  whole  pleading  shows  tbat  the 
language  was  used  in  its  restricted  sense,  and  especially 
when  such  restricted  interpretation  would  exclude  a 
defense  on  the  merits.*  But  where  a  word  used  in  a 
pleading  has  two  different  meanings,  one  the  result  of 
judicial  or  statutory  definition,  the  other  of  inaccurate 
popular  use,  the  latter  can  only  be  adopted  in  constru- 
ing the  pleading  where  it  plainly  appears  from  other 
averments,  or  the  whole  tenor  of  the  pleading,  that  such 
was  the  sense  in  which  it  was  employed.'  To  adopt  an 
opposite  rule  would  introduce  doubt  and  ambiguity  in 
the  room  of  certainty  and  precision,  and  make  a  plead- 
ing lose  its  utility  as  a  means  of  accurately  evolving  an 
issue  to  be  tried.*  It  is  however  held,  that  when  a  word 
used  has  two  meanings  in  law,  differing  in  degree 
merely,  it  will  be  understood  in  its  larger  sense,  unless 
it  appears  to  have  been  employed  in  its  narrower  sense.^ 
As  it  regards  the  construction  which  has  been  given  to 
particular  words  and  phrases,  it  is  held  that  acceptance 
implies  due  aooeptanoe ;  ^  conversion  means  a  wrong/tU 
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conyersion ;  ^  taking  iiaports  a  tortious  or  unlawful  tak- 
ing ;  B  allegation  of  making  a  written  instrument  implies 
a  delivery ;'  allegation  of  a  sale  implies  a  perfected  sale 
by  delivery ;  i®  indorsed  means  lawfully  indorsed,"  and 
includes  delivery ;  ^^  averment  that  possession  had  been 
taken  implies  a  legal  possession ;  ^  an  entry  on  lands 
.means  a  lawful  entry;"  allegation  of  over-payment  is 
construed  to  mean  an  over-payment  in  money  ;^»  the 
word  "  signed,''  applied  to  a  promissory  note,  is  a  suffi- 
cient averment  that  the  note  was  made ;  ^^  allegation 
that  a  judgment  was  recovered,  and  that  it  is  a  lien,  im- 
plies the  fact  of  docketing  the  judgment ;  ^^  the  word 
"  as  "  ina  pleading  was  construed  "  which,"  in  order  to 
express  what  was  intended  by  the  pleader ;  ^^  the  word 
**  fulfilled  "  is  equivalent  to  the  word  "  performed,"  as 
used  in  a  statute  declaring  that,  in  pleading,  it  must  be 
alleged  that  conditions  were  performed;^  the  phrase 
"as  hereinafter  stated,"  when  of  doubtful  application, 
should  be  so  applied  as  to  support  the  pleading ;  ^  at 
common  law,  the  term  "  writing  obligatory  "  in  a  plead- 
ing imports  a  sealed  Instrument ;  ^  in  a  recent  case,  it 
is  held  that  whenever  the  word  "  obligation  "  is  used  in 
a  statute  as  the  name  of  a  contract,  an  agreement  in 
writing,  sealed  or  unsealed,  is  referred  to,  and  the  term 
does  not  embrace  or  apply  to  oral  contracts,"  Where 
a  personal  pronoun,  designating  a  party  to  an  action, 
immediately  follows  the  names  of  both  parties  in  a 
pleading,  its  antecedent  is  determined  by  the  meaning 
intended ;  ®  thus,  if  it  clearly  appears  that  the  pronoun 
is  intended  to  refer  to  the  plaintiff,  though  grammatic- 
ally it  refers  to  the  defendant,  the  pleading  will  be 
read  as  intended.**  A  reference  in  pleading  to  the  "said 
premises,"  or  to  the  "premises  aforesaid,"  is  neither 
uncertain  nor  defective,  and  is  strictly  correct.^ 
Although  a  complaint  contains  two  counts,  one  upon  an 
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agreed  price,  and  the  second  upon  a  quantum  meruit, 
both  claims  arising  out  of  one  transaction,  the  pleading 
does  not  necessarily  violate  the  injunction  against  **  un- 
necessary repetition."**  In  an  action  against  a  cor- 
poration for  false  representations,  the  proper  form  of 
allegation  in  the  complaint  is  that  such  representations 
were  made  by  the  defendant,  and  not  that  they  were 
made  by  the  defendant  "  by  its  officers  and  agents  "  ;^ 
and  if  the  complaint  is  drawn  in  the  latter  form,  the 
plaintiff  will  be  required  to  make  it  more  definite  and 
certain  by  declaring  specifically  the  particular  officers 
or  agents  by  whom  he  claims  such  representations  wero 
made.28 

1  Woodbury  v.  Sackrlder,  2  Abb.  Pr.  402 ;  Bathban  v.  Ballroad  Co. 
Ifl  Neb.  441,  443;  Walton  v.  Singleton,  7  Berg.  <ft  R.  449;  Backus  v. 
Richardson,  5  Johns.  476. 

2  Close  V.  Nat.  City  Bank,  14  Abb.  Pr.  N.  S.  826 ;  3  Jones  A  .S.  2G1. 
And  see  Allen  v.  Patterson,  7  N.  Y.  476, 

3  Cook  V.  Warren,  88  N.  Y.  S7. 

4  Cook  V.  Warren,  88  N.  Y.  w. 

5  Miller  V.  Miller,  83  CaL  353. 

6  Graham  v.  Machado,  6  Duer,  524  ;  Bank  cf  T^owvIIle  r.  Kdwanls. 
11  How.  Pr.  216. 

7  Young  V.  Cooper,  6  Ex.  259. 

8  Childs  V.  Hart,  7  Barb.  870. 

9  Keteltas  v.  Myers,  19  N.  Y.  231 ;  Prinole  v.  CarutUers,  13  N.  Y. 
425 ;  Lafayette  Ins.  Co.  v.  Rogers,  90  Barb.  49L 

10  Clark  v.  Meigs,  13  Abb.  Pr.  467. 

11  Mechanics'  Bank  v.  Spring  Valley  Shot  Co.  25  Barb.  410 ;  I»rlce 

V.  McClave,  6  Duer,  514. 

12  Bank  of  LowvUle  v.  Edwards,  11  How.  Pr.  2:f?. 

13  Butt  V.  Clark,  23  Ind.  648. 

14  Turner  v.  McCarthy,  4  Smith,  E.  D.  247. 

15  Mann  v.  Moorewood,  5  Sand.  557. 

16  Price  V.  McClave,  G  Duer,  644. 

17  Cady  v.  Allen,  22  Barb.  383. 

18  Kolley  V.  Peterson,  9  Neb.  77. 

19  iEtna  Ins.  Co.  v.  Kittles,  81  Ind.  90. 

20  Wlnans  v.  Insurance  Co.  38  Wis.  S42. 

21  Clark  V.  PhlUlps,  Hemp.  294. 

22  Exchange  Bank  v.  Ford,  7  Colo.  S14  ;  n  Paclf.  L.  Rep.  44^.    Cora- 

§are  Craudall  v.  Bryan,  16  How.  Pr.  5a ;  Gago  v.  Nat.  Bank,  7s»  111.  Oi ; 
trong  v.  Wheaton,  38  Barb.  616 ;  Oale  v,  Myers,  4  Houst.  546. 
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23  Steeple  V.  Downing,  60  Ind.  478. 

24  Moore  v.  Beem,  83  Ind.  219. 

25  Bastian  v.  £aa  Claire,  66  Wis.  172L 

26  Jjonmreyv.  Tates,  18  N.  T.  Week.  I>Ig,S56;  81  Hiin,432.    Bee 
Vielle  V.  insurance  Co.  65  How.  Pr.  1. 

27  Schellens  v.  Equitable  Life  Ass.  Soc  18  N.  Y.  Week.  Dig.  566  i 
82  Hun,  235. 

28  Schellens  v.  Eq.  U  Ass.  Soc.  18  N.  Y.  Week.  Dig.  556 ;  82  Hun,  28& 

I  278.  Abbreviations. — Where  abbreviations  or  in- 
itials of  words  are  used  in  pleadings,  if,  when  taken  in 
connection  with  the  remainder  of  the  pleadinc^  and  snb- 
Ject-matter,  they  can  be  clearly  understood,  and  not  be 
ambiguous,  the  same  effect  will  be  given  to  them  as  if 
the  words  were  written  in  full.^  The  descriptions  of 
land  in  conveyances,  surveys,  assessments,  etc.,  by 
initials,  abbreviations,  and  figures,  will  be  Judicially 
noticed  by  the  courts,  without  further  explanation  in 
the  pleadings.*  So  the  court  will  judicially  notice  the 
abbreviation  "adm'r"  for  the  word  "administrator," 
and  give' effect  thereto  as  if  written  out.'  So  of  an 
abbreviation  of  the  name  of  a  month,  as  **Octb."  for 
"October."*  And  it  is  well  settled,  that  a  party  may 
properly  be  described  in  a  pleading  by  a  known  and 
accepted  abbreviation  of  his  Christian  name.^  But  not 
by  the  initials  only  of  his  Christian  name.^ 

1  Odd  Fellows'  Build.  Assoc,  v.  Hogan,^  Ark.  261.  The  abbrevia- 
tion "  vs."  and  the  word  versus  are,  in  legal  practice,  so  far  English 
words  as  not  to  be  contrary  to  a  statute  requiring  all  pleadings  to  be 
in  the  English  language :  Smith  t*.  Butler,  25  N.  H.  521.  So  the  ab- 
breviation "  etc."  is  English,  and  will  not  vitiate  a  pleading  on  the 


ground  that  it  Is  expressive  of  Latin  words:  Berry  v.  Osborn,  28 
N.  H.  279. 

2    Kile  17.  Town  of  Yellowhead,  80  IlL  206 ;  Jordon  etc.  Assoc,  v. 
Wagoner,  83  Ind.  60. 

8   Moseley  v,  Masttn,  87  Ala.  216. 

4    Kearnsv.State,8Blackf.  384.    It  was  heM  that  the  courts  would 


notice  that  the  abbreviation  *<  Ind.,"  as  applied  to  a  place,  meant 
Indiana :  Burrough  v.  Wilson,  69  Ind.  538, 53U.  But  see  Ellis  v.  Park, 
8  Tex.  205 ;  Bussell  v.  Marthi,  15  Tex.  238. 


5  Kemp  v.  KcGonnick,  1  Mont.  420 ;  Weaver  v.  McElhenon,  18 
Mo.  89. 

6  Wiebbold'v.  Hermann,  2  Mont.  606L  And  see  Gardner  v.  McCIure. 
6  Minn.  26a 
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J  279.  Allegations  ai  to  time. — Bates  are  flexible  in 
pleading,^  and  allegations  of  time  are  not  generally 
material.'  In  the  absence  of  averment  to  the  contrary, 
allegations  of  time  are  presumed  to  refer  to  the  con- 
ditions existing  at  the  commencement  of  the  action, 
whether  in  form  in  the  present  or  past  tense.'  Thus, 
an  allegation  that  a  party  was  entitled  to  dower,  with- 
out specifying  the  time  when  the  right  attached,  -was 
held  to  mean  that  she  was  entitled  to  the  dower  estate 
recognized  by  law  at  the  time  the  pleading  was  filed.* 
So,  in  an  action  against  husband  and  wife,  upon  a  bond 
given  by  the  latter,  the  caption  of  the  complaint  de- 
scribed him  as  '^  her  husband,''  and  it  was  held  that 
this  referred  only  to  the  time  when  the  action  was  com- 
menced, and  did  not  amount  to  an  allegation  that  she 
was  a  married  woman  at  the  time  of  giving  the  bond.^ 
But  an  allegation  in  a  verified  answer,  in  the  present 
tense,  strictly  construed,  does  not  avail  the  defendant 
as  an  allegation  relating  to  the  time  of  the  transactions 
mentioned  in  the  complaint.*  An  answer  referring  to 
a  certain  day  of  a  month,  without  mentioning  any  year, 
will  be  construed  as  having  reference  to  the  year  men- 
tioned in  the  complaint.^ 

1  Zorkowskl  v.  ZorkowskI,  3  Bobt  618. 

2  Backus  v.  Clark,  1  Kan.  903 ;  Kansas  Pac.  Railw.  v.  McOormldr, 
20  Kan.  107 ;  Serviss  v.  BtockstUl,  30  Ohio  St.  418 ;  Gentry  v,  Doolln,  1 
Bush,  1.    And  see  {  13,  ^pUe. 

3  Townshend  v.  Norrls.  7  Htin,  239 ;  Bums  v,  O'Nell,  10  Uim,  491  j 
McCormlck  v.  Blossom,  40  Iowa,  256.  And  see  McKay  v.  Jarvis,  8 
N.  Y.  Week.  Dig,  155 ;  Wlsner  v.  Ocumpaugh,  71  N.  Y.  118 ;  Brown 
V.  Galena  Mln.  Oo.  82  Kan.  528. 

4  McCormick  v.  Blossom,  40  Iowa,  266L 

5  Broome  V.  Taylor,  9  Hun,  15S.   See  S.  C.  modified,  76  N  IT  064. 

6  Coulson  V.  WhitiDg,  14  Abb.  N.  C.  60.  Compare  Prtndle  v. 
Caruthers,  15  N.  Y.  425  ;  wheeler  v.  Heermans,  8  Sand.  Ch.  597. 

7  Heebner  v.  Townsend,  8  Abb.  Pr.  281 

g  280.  Of  admlMlons. — Where  a  party  makes  an  ad- 
mission in  his  pleading,  that  admission  may  be  taken 
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most  strongly  against  him  on  the  trial.^  But  a  party 
who  desires  to  avail  himself  of  an  admission  in  a 
pleading  must  accept  it  as  an  entirety.'  Thus,  if  the 
admission  is  coupled  with  an  affirmative  allegation,  he 
cannot  rely  upon  the  admission  unless  he  accept  it  as 
modified  by  the  accompanying  allegation,'  The  whole 
of  the  statement  must  be  taken  and  construed  to- 
gether ;  *  but  this  rule  does  not  prevent  the  party  from, 
disproving  the  truth  of  the  accompanying  allegation.^ 
Under  Codes  which  do  not  permit  a  party  to  set  up  in- 
consistent defenses,  if  a  defendant  admits  anything  in 
his  answer,  the  admission  will  be  taken  as  intended  to 
modify  and  control  anything  else  that  may  be  found  in 
the  answer  in  apparent  conflict  therewith ; '  as,  for  in- 
stance, whatever  is  admitted  in  a  special  defense  oper- 
ates so  far  as  a  modification  of  a  general  denial,  and  is 
to  be  taken  as  true,  without  other  proofs.^  In  other 
words,  on  the  trial  of  a  cause  the  general  denial  in  an 
answer  must  be  construed  to  be  a  denial  only  of  all  the 
material  allegations  of  the  complaint  or  petition  not 
otherwise  or  elsewhere  admitted  in  the  answer.^  But 
the  rule  in  some  of  the  States  is,  that  an  admission 
made  in  one  of  several  answers  is  not  available  against 
the  others.'  But  whatever  has  been  admitted  on  both 
sides  in  the  pleadings  cannot  be  subsequently  contra- 
dicted.^'  And  a  party  will  not  be  permitted  to  amend 
on  the  trial  by  retracting  an  admission  in  his  sworn 
pleading,  unless  it  be  upon  very  clear  proof  that  he 
has  been  misled  or  deceived,  or  acted  under  clear  mis- 
take.^^  So,  if  a  case  has  been  submitted  upon  an 
agreed  statement  of  facts,  such  statement  oannot  be 
withdrawn,  or  the  agreement  retracted  by  either  party, 
except  by  leave  of  court  on  cause  shown.^^  An  admis- 
sion in  an  answer  that  a  deed  was  *'  executed ''  to  the 
defendant,  }s  in  effect  an  admission  that  the  deed  was 
Boons  Plbai>.  ~  44. 
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signed,  sealed,  and  delivered.^'  An  admission  in  the 
.answer   that  at   the   time  mentioned   the   defendant 

*^made  and  indorsed  a  note  like  that  set  out  in  the 

complaint"  was  construed  to  refer  to  the  note  sued. 

upon.i^  From  the  admission  of  an  indebtedness  the 
.law  implies  a  promise  to  pay.^^  So  an  averment  that 
;an< agent  had  no  authority  to  make  an  appointment  for 
.his  (Principal  until  a  vacancy  should  exist,  is  an  admis- 
:sion  of  such  authority  in  case  the  vacancy  exists.^^ 

1  MUler  V.  Moore,  1  Smith,  K.  D.  739, 743. 

2  Rouse  V.  Whited,  25  N.  Y.  170 ;  Albro  v.  Flgaera,  60  N.  Y.  630 ; 
'Goodyear  v.  I>e  La  Vergne,  10  Hun,  537 ;  Wisby  v.  Bonte,  19  Ohio  bt. 
.247. 

3  Vanderbilt  v.  Schreyei,  21  Huu,  637, 541. 

4  aildersleeve  v.  Landon,  73  N.  Y.  600. 

5  JSfott  V.  Consumers*  Ice  Co.  73  N.  Y.  513, 550. 

6  See  Curl  v.  Watson,  2S  Iowa,  35 ;  Moore  v.  Isbel,  40  Iowa,  383  ; 
'Citizens'  Bank  v.  Closson,  29  Ohio  St.  78 ;  Stephenson  v.  Leesburgh, 
33  Ohio  St.  475 ;  Wiley  v.  Keokuk,  6  Kan.  04 ;  Barnam  v.  Kennedy,  *2l 
Kan.  181 ;  Bierer  v,  FreU,  32  Kan.  329. 

7  Wiley  v.  Keokuk,  6  Kan.  94 ;  Butler  v.  Kaulback,  8  Kan.  068 ; 
Miller  V.  Larson,  17  Wis.  624 ;  HartweU  v.  Page,  14  Wis.  49. 

8  Butler  v.  Kaulback,  8  Kan.  668, 673. 

9  Swift  V,  Kingsley,  24  Barb.  541 ;  Mudd  v.  Thompson,  S4  CaL  30 ; 
Slter  V.  Jewett,  Xi  Cal.  92 ;  Urldlas  v,  MorraU,  25  CaL  31 ;  White  v. 
Smith,  46  I^.  Y.  418. 

10  Carter  v.  McCormlck,  4  Colo.  106. 

11  Miller  V.  Moore,  1  Smith,  £.  B.  730.    And  see  Vanderbilt  r. 
Accessory  Transit  Co.  U  How.  Pr.  352  ;  Reynolds  v.  West,  32  Ark.  244. 

12  Ish  V.  Crane,  13  Ohio  St.  574. 

13  Thorp  v.  Keokuk  Coal  Co.  48  N.  Y.  268. 

14  Moody  V.  Andrews,  7  Jones  <&  S.  302 ;  64  N.  Y.  64L 

15  Levinson  v.  Schwartz,  22  Cal.  229. 

10    Horn  v.  West.  Land  Assoc.  22  Minn.  233. 
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CHAPTER  XIV. 

CODE  PIiBADINa  IN  FEDERAI*  COURTS. 

{  281.  Statutory -provision  on  subject 

{  282.  Complaint  or  petition. 

3  2S3.  Porm  and  sufficiency  of  answer. 

I  2S4.  Defects  and  remedies. 

J  281.  Statutory  proyision  on  sutject. — By  express  act 
of  Congress  (Act  of  June  1,  1S72),  pleadings  in  civil 
causes,  other  than  equity  and  admiralty  causes,  in  the 
Circuit  and  District  Courts,  are  required  to  conform,  as 
near  as  may  be,  to  the  pleadings  existing  at  the  time 
in  like  causes  in  the  courts  of  record  of  the  State 
within  which  such  Circuit  or  District  Courts  are  held.* 
Thus,  since  the  passage  of  this  act,  the  rights  of  parties 
to  civil  actions  in  the  Circuit  and  Districts  Courts  within 
the  State  of  New  York  are  to  be  ascertained,  not  by 
the  rules  of  pleading  at  common  law,  but  by  those 
adopted  by  the  Code  of  Civil  Procedure  of  that  State.* 
Accordingly,  the  plaintiff's  first  pleading  in  civil 
actions  in  those  courts  is  now  a  complaint,  framed  in 
conformity  to  the  principles  of  the  Code,  instead  of  a 
declaration  as  at  common  law,  and  the  defendant's 
pleading  is  not  a  "  plea,'*  but  an  answer,  framed  also 
according  to  the  Code.'  And  for  the  same  reason  a  de- 
murrer, which  is  a  pleading  under  the  Code  system,* 
should  conform  to  the  rules  regulating  demurrers  con- 
tained in  the  Code  of  that  State.^  So,  the  practice  under 
the  Code  of  giving  a  party  the  right,  as  of  course,  to 
serve  an  amended  pleading,  is  held  to  be  entirely  ap- 
plicable to  the  courts  of  the  United  States.*  And,  in 
short,  when  the  provision  above  stated  was  first  en- 
acted, it  immediately  changed  the  forms  and  modes  of 
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pleading  in  the  federal  courts  within  all  those  States 
whose  local  statutes  had  adopted  a  system  of  pleading^ 
unlike  that  wliich  formerly  existed.^    And  the  federal 
courts  will  now  follow  the  decisions  of  the  State  Supreme 
Court  on  questions  of  pleading."    A  pleading  in  a  suit 
at  law  in  the  federal  court,  which  is  not  authorized  in  a 
like  suit  in  a  court  of  the  State,  will  be  set  aside.*    But 
the  conformity  in  pleading  required  by  the  statute  has 
no  application  to  cases  in  equity  or  admiralty.i^    The 
two  systems  of  law  and  equity  must  be  kept  separate 
and  distinct  in  federal  courts.^^    And  where  a  suit  in 
equity  has  been  removed  from  a  State  court,  it  must 
proceed  as  an  equity  cause  in  the  federal  court.^^    In 
cases  in  the  State  court  combining  legal  and  equitable 
matters,  repleader  is  necessary  upon  their  removal  into 
the  federal  court  ;^  the  pleadings  must  then  be  framed 
anew,  resolving  the  case  into  two,  one  at  law  and  the 
other  in  equity,"    And  where  a  suit  at  common  law 
has  been  removed  from  a  State  court  in  which  it  has 
been  conducted  under  the  forms  of  procedure  belong- 
ing to  a  court  of  equity,  it  is  held  that  there  must  bo  a 
repleading  to  conform  to  the  practice  of  the  federal 
court,  as  a  court  of  law.^^    But  generally  speaking, 
where  an  action  at  law  is  at  issue  when  removed,  no 
other  or  difierent  pleadings  are  necessary  than  those  in 
the  State  court,i^  ^  j^y  g^^  through  them  the  federal 
court  can  preserve  the  essential  distinctions  between 
legal  and  equitable  modes  of  trial,  and  the  substantial 
rights  of  the  parties  growing  out  of  those  distinctions.*^ 

1  XJ.  S.  Rev.  8tat8.  i  914.  Bnt  this  proTision  does  not  rcqatre 
those  courts  to  adopt  forms  and  modes  of  proceeding  prevailing  in 
the  State  courts,  In  cases  where  Oongress  has  pointed  oilt  a  course  of 
procedure,  or  has  legislated  generally  upon  the  subject-matter  em- 
braced or  Involved  In  the  proceeding  sought  to  be  pursued  :  Baston 
V.  Hodges,  7  Bisa.  324 ;  Turner  v.  Newman,  3  Bias.  807. 

2  Muser  v.  Bobertso<4 ,  Jlr.  Ct.  N.  Y.  17  Fed.  Bep.  HOO ;  lA  Reporter» 
193  ;  8ulllvan  v.  Bailroad  Co.  19  Blatcht  888 ;  61  How.  Pr.  490 ;  11  Fed.* 
Bep.  84H. 
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3  Rosenbach  v.  DrejrfaBB,  Bist  Ct  N.  Y.  1  Fed.  Rep.  891 ;  Mer- 
chants' etc.  Nat.  Bank  v.  Wheeler,  13  Blatchl  218 ;  Bills  v.  Railroad 
Co.  13  Blatchf.  227. 

4  See  {  41,  ante. 

5  Rosenbach  v.  DreyfasSt-Dlst.  Ct.  N.  Y.  1  Fed.  Rep.  381.  And  see 
ChemuiifiT  Canal  Bank  v.  Lowrey,  93  U.  8. 72 ;  United  States  v.  Nat. 
Bank,  Dist.  Ct.  N.  Y.  10  Fed.  Rep.  812 ;  United  States  v.  Leverich, 
Dist  Ct.  N.  Y.  9  Fed.  Rep.  481. 

6  Rosenbach  v,  Dreyfnss,  Dist.  Ct.  N.  Y.  1  Fed.  Rep.  391.  And  see 
West  V.  Smith,  101  U.  S.  263 ;  Whltaker  v.  Pope,  2  Woods,  4631 

7  See  Perkins  v.  City  of  Watertown,  6  Biss.  320 ;  Indianapolis  etc. 
R.  R.  Co.  V.  Horst,  93  U.  8. 291 ;  Merchants'  etc.  Nat.  Bank  v.  wheeler, 

13  Blatchf.  218  ;  Knowlton  v.  Con^rress  etc.  Spring  Co.  13  Blatchf.  170; 
Oanse  r.  Knapp,  1  M^Crary,  75;  1  Fed.  Rep.  202;  Republic  lus,  Co. 
V.  Williams,  3  Bias.  370 ;  Nudd  v.  Burrows,  91  U.  S.  441. 

8  Taylor  t;.  Brlgham,  8  Woods,  877.  And  see  United  States  v. 
Tilton,  7  Ben.  306. 

9  Lewis  V.  Gould,  13  Blatcht  216. 

10  Blease  V.  Garllngton,  92  U.  8. 1. 

11  Jones  V.  McMasters,  20  How.  9 ;  Qrccr  v,  Meses,  24  How.  288  ; 
1  McAr.  401 ;  Groen  v.  Custard,  %i  How.  4S4  ;  Whittenton  Manuf.  Co. 
V.  Packet  Co.  Clr.  Ct  Tenn.  13  Fed.  Rep.  273,  275;  Van  Nonlen  v. 
Morton,  99  U.  S.  378;  Ex  parte  Boyd.  105  U.  8.  647 ;  Butler  v.  Young, 
1  Flippin,  276 ;  Benjamin  v.  Cavaroc,  2  Woods,  1G3 ;  Montejo  v.  Owen, 

14  Blatchf.  324  ;  Steam  Stone  Cutter  Co.  v.  Jones,  Clr.  Ct.  Vt.  13  Fed. 
Rep.  567. 

12  Neves  v.  Scott,  13  How.  268 ;  Bennett  v.  Butterworth,  11  How. 
675 ;  Thompson  v.  Railroad  Companies,  6  Wall.  134;  Payne  v.  Hook, 
7  Wall.  425 ;  Van  Norden  v.  Morton,  99  U.  8. 378. 

13  Thompson  v.  Railroad  Companies,  6  WalL  134;  Montejo  v. 
Owen,  14  Blatchf.  324. 

14  La  Mothb  Manuf.  Co.  v.  Nat.  Tube  Works  Co.  15  Blatchf.  431. 
And  see  Flsk  v.  Union  Pacii  R.  R.  Co.  8  Blatchf.  290 ;  Sands  v.  Smith, 
1  DUL  290. 

15  Whittenton  Manut  Co.  v.  Memphis  etc.  Packet  Co.  Clr.  Ct. 
Tenn.  13  Fed.  Rep.  273L 

16  Merchants'  etc.  Nat.  Bank  v.  Wheeler,  18  Blatchf.  218  ;  Bills  v. 
Railroad  Co.  la  Blatchf.  227.  And  see  West  v.  Smith,  101  U.  S.  2C3  ; 
Duncan  v.  Gegan,  101  U.  S.  810. 

17  Whittenton  Manuf.  Co.  v.  Memphis  etc.  Packet  Co.  Clr.  Ct. 
Tenn.  19  Fed.  Rep.  27:).  And  see  Indianapolis  etc.  R.  R.  Co.  v.  Horst, 
93  U.  S.  291 ;  Nudd  r.  Burrows,  01  U.  ti.  411. 

2  282.  Complaint  or  petition. — In  cases  where  the 
Jurisdiction  of  the  federal  courts  depends  upon  the 
citizenship  of  the  parties,  the  facts  essential  to  support 
that  Jurisdiction  must  appear  somewhere  in  the  record,^ 
but  need  not  necessarily  be  averred  in  the  pleadings.* 
But  in  a  case  where  the  only  record  is  the  complaint  or 
petition,  the  necessary  allegations  must  be  contained 
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somewhere  in  that,  and  must  be  distinctly  and  jtosi- 
tively  averred,  though  not  necessarily  in  the  caption  ;  * 
as  where  a  corporation  is  a  party  to  an  action,  the  alla- 
gations  conferring  jurisdiction  on  the  federal  courts 
need  not  appear  in  the  caption  of  the  complaint,  if  they 
appear  in  the  body  thereof,  the  complaint  being  the 
only  record  in  the  case.*    Or  if  the  fsusts  conferring 
jurisdiction  are  in  some  form  affirmatively  shown  by 
the  record,  other  than  the  pleadings,  it  v.'iU  be  suf- 
ficient.^   Thus,  if  the  record  shows  that  a  suit  brought 
in  a  State  court  was,  by  reason  of  the  character  of  the 
parties,  duly  removed  to  the  proper  Circuit  Court  of 
the  United  States,  the  jurisdiction  of  the  latter  court  is 
not  lost  for  want  of  an  averment  of  citizenship  in  the 
complaint  originally  filed,  or  in  the  amendments  there- 
to, which  were  made  in  the  Circuit  Court.*    The  suf- 
ficiency of  the  complaint  is  to  be  determined  by  the 
Code  of  the  particular  State,^  and  the  principle  that  only 
the  ultimate  facts  need  be  pleaded,  and  not  the  sub- 
sidiary facts,  which,  in  connection  with  the  principles 
of  law  applicable  thereto,  go  to  make  up  the  ultimate 
facts,  is  fully  recognized.®    In  an  action  to   recover 
alleged  excess  of  duties  exacted  by  the  collector  on  im- 
portations of  goods,  an  averment  that  a  certain  sum  of 
money  in  excess  of  the  legal  duty  was  exacted  of  the 
plalntiir,  and  paid  by  him  under  compulsion  in  order 
to  obtain  the  goods,  was  held  to  be  a  sufficient  aver- 
ment of  fact,  and  not  a  statement  of  a  conclusion  of  law 
merely.*    Under  the  rules  of  pleading  which  obtain  in 
the  courts  of  New  York,  if  the  complaint  sets  forth  a 
cause  of  action,  either  in  tort  or  assumpsit,  it  is  sufficient, 
and  the  plaintiff  will  recover  such  a  judgment  as  the 
facts  warrant,  irrespective  of  the  form  of  his  action.*' 
And  a  complaint  which  sets  forth  that  the  parol  con- 
tract sued  on  was  valid  under  the  law  of  the  State  where 
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it  was  made  and  to  be  performed,  and  that  it  was  for  a 
good  consideration,  is  not  demurrable  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.^^  Under  the  Oregon  Code,  if  a  contract 
contains  various  substantive  and  independent  stipula- 
tions, and  there  is  a  breacli  of  more  than  one  of  such 
stipulations,  there  arise  distinct  causes  of  action,  which 
should  be  pleaded  separately ;  ^^  different  breaches  of 
the  same  contract  give  rise  to  distinct  causes  of  action.^ 
An  averment  in  a  complaint  that  the  action  involves 
'*  the  construction  and  consideration  of  the  laws  of  the 
United  States,'*  upon  a  specified  subject,  is  insufficient 
to  show  a  cause  of  action  arising  under  the  laws  of  the 
United  States,  and  the  complaint  must  state  that  there 
is  a  controversy  between  the  parties  as  to  .the  meaning 
and  effect  of  those  laws.^* 

1  Bobertaon  v.  Ceaae*  97  U.  S.  648. 

2  Ballway  Co.  V.  Bamsay,  22  Wall.  32A. 

3  Mexico  Southern  Bank  v.  Beed,  Clr.  Ct.  Ohio,  8  Beporter.  7. 

4  Mexico  Southern  Bank  v.  Beed,  Clr.  Ct.  Ohio,  8  Beporter,  7. 

5  Bailway  Co.  v.  Bam  say,  22  Wall.  326. 

6  Briges  v.  Sperry,  95  U.  S.  401. 

7  See  United  States  v.  Tilton,  7  Ben.  806 ;  Taylor  v.  Brigham,  3 
Woods,  377 ;  Muser  v.  Bobertaon,  Clr.  Ct.  N.  Y.  17  Fed.  Bep.  500;  16 
Beporter,  193 ;  Castro  «.  De  Uriarte,  Dist.  Ct.  N.  Y.  12  Fed.  Bep. 
250. 

8  Muser  v.  Bobertaon,  Clr.  Ct  N.  Y.  17  Fed.  Bep.  500 ;  16  Beporter, 
193w    Compare  {  2?2,  ante, 

0  Muser  v,  Bobertaon,  dr.  Ct.  N.  Y.  17  Fed.  Bep.  500 ;  16  Beporter. 
193. 

10  Austin  V.  Sellgman,  Clr.  Ct.  N.  Y.  18  Fed.  Bep.  619 ;  16  Beporter, 
674.    Bee  ilW.  ante. 

11  Uegeols  V.  McCracken,  Clr.  Ct.  N.  Y.  10  Fed.  Bep.  664 ;  13  Be- 
porter, 298. 

12  Oh  Chow  v.  Hallett,  2  Sawy.  250. 

13  William  v.  Hallett,  2  Sawy.  261. 

14  Holland  v.  Byan,  Clr.  Ct.  Colo.  17  Fed.  Bep.  1 ;  8  Oolo.  Law  Bep. 
524 ;  Gold  Washing  etc  Ca  v,  Keyes,  96  U.  S.  199. 

g  288.  Form  and  soffioieiioy  of  answer. — The  sufficiency 
of  the  answer  as  well  as  of  the  complaint  is  to  be  de- 
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termincd  by  the  State  Code  of  pTOcednre.^    Under  the 
New  York  Code,  an  answer  which  makes  certain  state- 
ments, and  then  denies  every  allegation  of  the  com- 
plaint, *^  except   as  hereinafter   stated  or  admitted,*' 
amounts  to  a  sufficient  general  denial  of  all  allegations 
of  the  complaint  not  admitted,  to  authorize  evidence  to 
be  given  to  show  any  of  such  allegations  to  be  untrue.' 
In  a  suit  in  a  fedeial  court  sitting  in  New  York,  the 
question  of  the  citizenship  of  the  plaintiff  can  be  raised 
by  a  special  denial  in  the  answer,  but  not  by  a  general 
denial,  and  unless  the  answer  contains  such  a  special 
denial,  proof  cannot  be  g^ven  on  the  trial  disputing  the 
plaintiff  ?s  citizenship.*  Under  the  Arkansas  Code,  there 
is  no  difference  in  the  method  of  pleading  matter  in 
abatement  and  matter  in  bar,  and  such  matter  must  be 
pleaded  with  exactness  and  ought  to  be  certain  to  every 
intents    Following  the  Missouri  practice,  affinnative 
matter  of  defense  must  be  stated  in  answer,  and  cannot 
be  proved  under  a  general  deniaL^    Under  the  Oregon 
Code,  special  pleas  or  defenses  may  be  pleaded  with  the 
general  issue,  or  a  denial  of  the  allegations  of  the  com- 
plaint.^    And  the  pleadings  in  an  action  for  the  in- 
fringement of  a  patent  brought  in  the  Circuit  Court, 
sitting  in  Oregon,  must  be  verified  as  provided  in  the 
Code  of  that  State  J    Under  such  Code,  a  partial  failure 
of  consideration  is  not  a  defense  to  an  action  upon  a  pro- 
missory note,  but  must  be  set  up  as  a  oounter-claim,  in 
which  tose  it  must  be  pleaded  and  proved  in  the  same 
manner  as  in  a  separate  action  thereon.'    A  plea  stating 
that  the  defendant  is  in  possession  as  assignee  of  an 
unsatisfied  mortgage,  but  which  does  not  allege  that  he 
entered  with  the  assent  of  the  mortgagor,  is  frivolous, 
but  not  sham  or  redundant.*    Under  the  California 
Code,  supplemental  answers  are  in  the  nature  of  pleas 
puis  darrien  continuance  under  the  former  practice,  and 
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should  be  interposed  at  the  first  opportunity  after  com- 
ing to  the  knowledge  of  the  parties.^^ 

1  United  states  9.  Tllton,  7  Ben.  aoe. 

2  Buriey  v.  Oerman-American  Bank,  111  U.  8. 218.  And  see  {  00, 
ante. 

8  Draper  v.  Sprlngport,  16  Fed.  Rep.  828 ;  15  Beporter,  677 ;  21 
Blatcht  m 

4  Ehrmon  in  Teatonla  Ins.  Co.  Dlst.  Ct  Ark.  1  Fed.  Rep.  471. 

5  Walker  v.  FIlntLS  McOrary,  807 ;  11  Fed.  Rep.  81 ;  Mack  v.  Lanca- 
shire Ins.  Co.  1  Fed.  Rep.  103. 

6  Cotller  v,  Stimson,  Cir.  Ct  Oreg.  13  Fed.  Pep.  689. 

7  Cotller  v.  Stlmson,  Cir.  Ct.  Oreg.  18  Fed.  Rep.  688. 

8  Packwood  v.  Clark,  2  8awy.  546. 

9  Wetherell  v.  Wiberg,  4  Sawy.  232. 
10   French  v,  £dwards,  4  Sawy.  123. 

}  284.  Bofecti  and  remediei. — In  tae  United  States 
Circuit  Courts  held  in  Missouri  the  following  rules  for 
pleadings  have  been  agreed  upon  and  prevail :  (1)  In 
pleading,  the  parties  respectively  must  aver  the  issuable 
facts  and  nothing  more.  (2)  If  a  pleading  has  not  suffi- 
cient issuable  facts  to  constitute  a  cause  of  action  or 
defense,  or  is  mixed  with  statements  as  to  evidence  to 
support  the  same,  the  opposite  party  may  demur.  (3) 
If  a  pleading  is  so  vague  and  confused  that  the  material 
and  immaterial  allegations  are  intermixed,  or  a  mass  of 
statements  are  contained  therein,  some  issuable  and 
others  non-issuable,  the  opposite  party  may  move  to 
make  the  pleading  more  definite  and  certain.  (4)  But 
motions  to  strike  out  special  clauses  and  sentences  in  a 
pleading  will  not  be  entertained.^  Generally,  under  the 
Code  system,  if  the  allegations  of  a  pleading  are  open 
to  the  objection  of  indefiniteness  or  uncertainty,  the 
remedy  is  by  motion  to  make  more  definite  and  cer- 
tain.^ Motion  to  make  more  definite  and  certain,  and 
not  demurrer,  is  the  proper  remedy  for  a  too  general 
statement  of  a  fact  in  pleading.^  So  objection  to  duplic- 
ity in  pleading  is  to  be  made  by  a  motion  to  strike  out 
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the  pleading  rather  than  by  special  demurrer,  as  at 
common  law.^  And  irrelevant,  impertlDent,  and  scan- 
dalous matter  in  a  pleading  will,  in  a  proper  case,  be 
stricken  out  on  motion,^  but  cannot  be  objected  to  by 
demurrer.*  And  a  demurrer  does  not  lie  to  a  part  of  a 
plea  or  defense,  but  must  controvert  its  sufficiency  as  a 
wholo.^  Under  Codes  which  allow  numerous  and 
inconsistent  defenses,  if  the  answer  contains  any  good 
defense,  a  demurrer  to  the  whole  answer  must  be  over- 
ruled.8  A  frivolous  answer  or  defense  may  be  stricken 
out  on  motion,  but  a  motion  to  strike  out  for  frivolous- 
ness  is  not  well  taken  if  the  matter  included  in  it  is 
material,  if  true.'  When  a  demurrer  to  a  complaint  for 
failure  to  state  a  cause  of  action  is  overruled,  the 
defendant,  by  answering,  does  not  lose  his  right  to 
have  tlie  judgment  on  the  verdict  reviewed  for  error  in 
overruling  the  demurrer.^*  The  ancient  rule  in  plead- 
ing, that  upon  demurrer  the  whole  record  is  presented, 
and  judgment  goes  against  the  party  in  whose  pleading 
there  is  found  the  first  substantial  fault,  is  still  applica- 
ble under  the  Code  system,^  and  is  fully  recognized  in 
the  federal  courts.*' 

1  Gause  v.  Knapp,  1  McCrary,  75 ;  1  Fed.  Rep.  292. 

2  Neis  V.  Yocam,  Clr.  Ct.  Greg.  1  Fed.  Rep.  168.    And  see  {  269, 
ante, 

3  Muser  v.  Robertson,  Civ.  Ct  N.  Y.  21  Blatchf.  868 ;  17  Feb.  Rep. 
fiOO ;  16  Reporter,  193. 

4  McKay  v.  Campbell,  Dist  Ct.  Greg.  1  Bawy.  374 ;  2  Abb.  U.  S.  120. 
fi    Wilkinson  v.  Pomeroy,  9  Blatcbi.  £13. 

6  Lewis  V.  Gregon  Cent.  R.  R.  Co.  Clr.  Ct.  Greg.  8  Reporter,  358. 

7  Lewis  V.  Gregon  Cent.  R.  R.  Co.  Clr.  Ct.  Greg.  8  Reporter,  358. 
See  {  113,  ante. 

8  Dallas  County  v,  MacKenzle,  94  U.  S.  660; 

9  Gregonlan  Ry.  Co.  v.  Gregon  Ry.  A  Nay.  Ca  Gir.  Ct  Greg.  22 
FecL  Rep.  245. 

10  Teal  V.  Walker,  111  U.  S.  242. 

11  See  5 117,  anU. 

12  United  States  v.  Central  Nat  Bank,  10  Fed.  Rep.  61& 
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[Bef erencefl  are  to  sections.} 

Abandonmeat,   when  facts  constitating,   need  not  be 
pleaded,  i  119. 

of  corj^rate  franchises  as  defense  to  action,  119. 

allegation  of,  in  action  for  divorce,  141. 

of  demurrer  by  answering  over,  46. 
Abatement,  pleading  matter  in,  59. 

distinction  between  pleas  in,  and  pleas  in  bar  abol- 
ished. 78. 

matter  in,  and  matter  in  bar  may  be  set  np  together, 
59,  78. 

agreement  to  arbitrate  as  matter  in.  113. 

misnomer  taken  advantage  of  by  plea  in,  265. 

how  far  pleas  in,  superseded  by  demurrer,  41. 
AbbreTlatioiui,  when  full  etfect  ^ven  to,  in  pleading,  278. 

in  descriptions  of  land  judicially  noticed,  278. 

instances  of,  Judicially  noticed,  278. 

Initials  of  Christian  name  not  recognized,  278. 

those  in  common  use  may  be  employed,  35,  n.  2. 
Abnse  of  proooBi.    See  Malicious  Prosecution. 

distin^ished  from  malicious  prosecution,  167. 

allegations  and  proof  in  action  f  or^  167. 
Account,  what  is,  120. 

to  what  transactions  applied,  120. 

what  constitutes,  120. 

how  pleaded,  120. 

delivery  of  copy  of,  to  adverse  party,  120. 

sufficiency  of  complaint  in  action  on,  120. 

filing  copy  of,  with  complaint,  120. 

several  may  be  united  in  complaint,  120. 

when  complaint  in  action  on,  not  sustained,  120. 

burden  of  proof  on  party  disputing  to  show  error 
in,  170. 

action  to  surcharge  and  falsify,  196. 

BOONB  PUBAD.  — 46. 
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Aoconnt  stated,  what  is,  i  120. 

what  neoessaryvto  sustain  action  on,  120. 

what  amounts  to  averment  of,  120. 

fraud  or  error  as  defense  to  action  on,  170. 
Aoooontiiig.    See  Pabtnership 

who  snould  be  parties  in  action  for,  121. 

what  will  entitle  a  party  to,  121. 

what  averments  will  sustain  action  for,  121. 

defenses  to  action  for,  how  pleaded,  121. 

complaint  in  action  for,  oetween  partners,  121, 
179.  V 

complaint  in  action  for,  against  trustee,  121. 

demand  of,  in  redemption  suit,  192. 

by  tenant  for  life  for  waste,  211. 
Aooora  and  latiBfaotioii,  must  be  specially  pleaded,  66, 

67. 
Act  of  Congreti,  requiring  pleadings  in  federal  courts  to 

conform  to  pleadings  in  State  courts,  281. 
Action.    See  Suit. 

definitions  of,  1. 

what  included  in  idea  of,  1. 

pleadings  in,  at  common  law,  8. 

nature  of  pleadings  in,  under  Codes,  5. 

complaint  or  petition  first  pleading  in,  7. 

name  of,  not  material  under  Code  system,  8. 

for  use  and  occupation,  when  it  lies,  162. 

on  an  account,  complaint  in,  120. 

for  an  accounting,  parties,  121. 

on  bill  or  note,  pleading  in,  123, 124. 

on  bonds  and  undertakmgs,  pleadings  in,  127, 128. 

on  promise  to  marry,  pleadings,  129, 130. 

for  conspiracy,  pleadings,  134. 

in  tort  not  joinable  with,  on  contract,  135. 

by  or  against  corporation,  pleadings,  138, 139. 

for  divorce,  pleadings,  141, 142. 

by  or  against  executor  or  administrator,  143. 

for  goods  sold  and  delivered,  150. 

for  malicious  prosecution,  pleadings,  167, 168, 

for  money  had  and  received,  171. 

for  a  nuisance,  pleadings,  176. 

by  or  against  partners,  179, 180. 

for  a  penalty,  pleading,  181. 

for  malpractice,  pleadmg,  182. 

of  ejectment,  pleadings,  184, 185. 

for  services,  pleadings,  195, 196. 


INDEX.  531 

Action —  Continued, 

of  trespass,  pleadings,  H  207,  208. 

for  waste,  211. 

on  written  instruments,  213. 
Admission,  of  truth  of  matter  pleaded  by  demurrer,  41, 
118. 

to  what  extent  demurrer  operates  as,  42, 118. 

by  demurrer  remaining  upon  record  of  court,  42. 

of  allegations  in  complaint  by  failure  to  deny  in 
answer,  64. 

conclusiveness  of,  by  failure  to  deny,  64. 

when  failure  to  reply  does  not  amount  to,  103. 

of  truth  of  allegations  in  answer   by   demurrer, 
118. 

of  terms  of  foreign  law  by  demurrer,  118. 

in  pleading,  how  construed,  280. 

in  pleading,  how  availed  of,  280. 

in  answer,  effect  of,  280. 

in  one  of  several  answers,  construction,  280. 

on  both  sides  cannot  be  contradicted,  2S0, 

amendment  by  retraction  of,  280. 

particular  instances  of,  construction,  280. 
Adultery.    See  Divorce. 

counter-claim  of,  in  action  for  divorce,  92. 

how  alleged  in  pleading,  141. 

allegation  as  to  place  of  commission,  141. 

allegation  as  to  time  of,  141. 
-    union  of  cause  of  action  for,  with  one  for  limited 
divorce,  141. 

how  pleaded  in  recrimination,  142. 

is  a  defense  to  action  for  Umited  divorce,  142. 
Adverse  possession,  in  ejectment  cannot  be  shown  under 
general  denial,  69. 

when  question  of,  may  be  raised   without  being 
pleaded,  69. 
Agent,  liability  of  principal  on  contract  of,  122. 

implied  authority  to  act  for  principal,  122. 

allegation  of  employment  of,  122. 

action  against,  by  third  person  for  fraud,  122. 
Aggravation.    See  Damages. 

matter  in,  not  admitted  by  failure  to  deny,  76. 

matter  of,  in  action  for  breach  of  promise,  129. 

when  plea  of  Justification  is  of  wrong,  164. 
Agreed  case,  pleadings  dispensed  with  in,  257. 
Allegata  et  probata.    See  Variance. 
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Allegation,  material,  defined,  §  64. 

failure  to  deny,  is  an  admission  of,  64. 

if  immaterial,  failure  to  deny  does  not  admit,  64. 

of  time  and  place,  13. 

of  quantity  or  valae,  14. 

of  fraud,  20,  67. 

of  demand,  21. 

of  knowledge  or  scienter,  24. 

of  title  or  ownership,  25. 
Ambigtiity,  when  complaint  not  faulty  for,  15. 

aUe^tions  in  alternative,  amount  to,  54. 

motion  the  usual  remedy  in  case  of,  54,  246. 

reached  by  demurrer  in  California,  54. 

waiver  of  objection  on  ground  of,  269. 

rule  of  construction  in  case  of,  274. 
Amendments,  liberally  allowed  under  Code  pleading, 
225. 

general  provisions  as  to,  225. 

object  of,  in  general,  225. 

terms  imposed  on  allowance  of,  225,  241. 

right  to,  as  of  course,  226. 

what  amounts  to.  226. 

waiver  of  right  oi,  as  of  course,  226. 

extent  of  right  to,  as  of  course,  227. 

tests  by  which  to  determine  what  are,  227. 

to  answers,  what  allowable,  227,  231,  235. 

instances  of,  allowed  as  of  course,  228. 

elfect  of,  as  of  course,  229. 

remedy  of  party  aggrieved,  when  made  in  bad  faith, 
230. 

striking  out,  on  motion,  230. 

allowance  of,  on  motion  before  trial,  231. 

allowance  of,  after  demurrer,  232. 

allowance  of,  at  the  trial,  233. 

conforming  pleading  to  facts  proved,  233. 

allowance  of,  after  trial,  234. 

after  remand  of  cause,  235. 

allowance  of,  on  appeal,  235. 

when  considered  as  made,  236. 

defects  cured  by  verdict  or  finding,  236, 

instances  of,  allowed,  generally,  237. 

by  whom  made,  238. 

power  of  referee  to  allow,  238,  242. 

exercise  of  discretion  in  allowing,  239. 

effect  of,  242. 
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Amendments  —  Ckmtintied. 

when  not  allowed^  §  242. 

waiver  of  error  in  ref usinff  to  allow,  242. 

practice  on  allowing  or  refusing,  242. 
Another  action  pending,  when  objection  taken  by  de- 
murrer, 49. 

when  remedy  is  by  answer,  49. 

in  court  of  United  States,  or  sister  State,  49. 

instances  in  which  demurrer  will  not  lie,  49. 

proceeding  construed  as  action,  49. 

defense  of,  must  be  set  up  in  answer,  07. 

vrhat  answer  must  allege  setting  up  as  defense.  67. 
Answer .    See  Defense. 

when  defendant's  remedy  is  by,  58. 

definition  and  nature  of,  58. 

tenders  an  issue  of  fact,  58. 

when  defense  must  be  made  by,  58. 

what  to  contain,  in  general,  59. 

should  be  entitled,  59. 

when  to  contain  prayer  for  relief,  59, 

nature  of  defense  to  oe  set  forth  in,  59. 

two  classes  of  defense  allowed  in,  59. 

general  or  specific  denials  in,  60. 

requisites  of  denials  in,  01. 

denying  knowledge  or  information,  62 

what  may  or  may  not  bo  denied  in,  63, 

elTect  of  omission  to  deny  in,  64. 

general  denial,  what  shown  under,  65. 

new  matter  in  defense,  60.   . 

particular  defenses,  how  set  up  in,  67. 

setting  up  statute  of  frauds  in,  68. 

statute  of  limitations  in,  69. 

pleading  statute?!  in,  generally,  70. 

setting  up  consideration  in,  71. 

iustification  as  a  defense  in,  72. 

leave  and  license,  how  pleaded  in,  73. 

contributory  negligence  in.  74. 

denial  of  damages  m,  75. 

of  matter  in  aggravation  or  mitigation,  76. 

partial  defenses  in,  77. 

joinder  of  defenses  in,  78. 

right  of  several  defendants  to  join  in,  79. 

each  defense  in,  must  bo  complete,  80. 

designation  of  separate  defenses  in,  80. 

to  be  subscribed  oy  party  or  attorney.  81. 
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Answer  —  ContinuedL 

when  required  to  be  Teiified,  }  81. 
when  verification  of,  romj  be  omitted,  SU 

who  may  verify,  82L 

verification  of,  how  made,  82L 

supplemental,  what  is,  83. 

supplemental,  allowance  d,  diaeretiomury,  8S. 

supplemental,  in  what  caaes  allowed,  83. 

supplemental,  what  set  np  in,  83. 

may   contain   new  matter    constitntin^  eoimtetr- 

claim,  84. 
Bufilciency  of,  raised  by  demurrer,  110. 
indofiniteness  of,  remedied  by  motion,  110. 
form  and  sufficiency  of  demurrer  to.  111. 
sufficiency  of  complaint  considered  on  demurrer  to, 

112.  ^     * 
containing  one  good  defense  is  not  demnrrable, 

113. 
If  bad,  is  good  enough  for  bad  complaint,  113. 
sulllcioncy  of  counter-claim  set  up  in,  114. 
instances  of  demurrer  sustained  to,  115. 
when  domurror  to,  not  sustained,  116. 
oftoct  of  demurrer  to,  117. 
waiver  of  demurrer  to,  117. 
hoAv  far  demurrer  admits  facts  pleaded  in,  113. 
Asaaalt  and  battery,  joinder  of,  with  other  action  for 

injury  to  person,  37. 
evidence  as  to  damages  iji  action  for,  7fi,  IS,  n.  11 
counter-claim  in  action  for,  91,  n.  2. 
Afisossmonts.    See  Taxes. 

on  subscriptions,  when  enforcible,  203, 
presumed  authority  of  corporation  to  make,  203. 
complaint  by  corporation  in  action  to  recover,  2G3. 
in  what  case  stockholder  cannot  resist,  203,  n.  14. 
action  to  recover  back  tax  paid  under,  when  void. 

206. 
complaint  to  remove,  as  cloud  on  titio,  206. 
Assignment,  of  note,  allegation  of,  in  oomx^laint,  123. 
of  broach  of  bond  in  complaint,  128. 
of  judgment,  averment  of,  in  complaint*by  assignee, 

160. 
of  statutory  cause  of  demurrer.  111. 
ArgumGntritivcnoss,  disaUowcd  in  pleading,  11. 


remedy  against,  in  pleading,  246,  247. 
in  a  denial  is  seldom  good,  01. 
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Award,  mast  be  specially  pleaded,  g  67. 

substance  of,  must  be  fully  set  forth,  67. 
BaiUnont.  See  Common  Cabbieb,  Pledge. 
Bankruptcy,  defense  of,  must  be  specially  Dleaded,  G6y  67. 

how  set  forth  in  pleading,  67. 

supplemental  answer  setting  up  aischarge  in,  83 
Bills  and  notes,  imports  a  consideration,  123. 

in  action  on,  consideration  need  not  be  averred,  123. 

descrii)tion  of,  in  complaint  sufficient,  123. 

allegation  of  non-payment  material,  123. 

averment  of  execution  and  copy  of  note,  123, 

sufficient  averment  of  breach,  123. 

averment  of  delivery,  123. 

averment  of  ownership,  123. 

setting  forth  copy  of,  m  complaint,  123. 

averment  of  presentment,  refusal,  and  notice,  123. 

averment  of  protest  not  equivalent  to  allegation  of 
notice,  12.>, 

complaint  by  assignee  of,  against  maker,  123, 

suit  by  first  indorser  of,  against  second,  123. 

action  by  heirs  at  law  upon,  123. 

averment  as  to  acceptance,  123. 

action  upon  destroyed  note,  123. 

payee  must  be  alleged,  123. 

allegation  as  to  indorsement  and  assignment,  123. 

variance  between  description  and  copy  of,  123. 

allegation  in  action  on,  by  corporation,  123. 

answer  in  action  on,  no  consideration,  124. 

answer  in  action  on,  failure  of  consideration,  124. 

answer  in  action  on,  fraud,  misrepresentation,  etc., 
124. 

answer  in  action  on,  alteration  after  execution,  124. 

answer  in  action  on,  mistake  as  to  amount,  124. 

answer  in  action  on,  by  surety,  124. 

answer  in  action  on,  by  partner,  124. 

answer  in  action  on,  denial  of  delivery  of,  124. 

answer  in. action  on,  denial  of  demand,  refusal,  etc., 
124. 

answer  in  action  on,  plea  of  non  est/actum^  124. 

answer  in  action  on,  confession  and  avoidance,  124. 

answer  in  action  on,  excusing  averment  of  due 
diligence,  124. 
Bill  of  particulars,  power  of  court  to  order,  125, 

scope  and  nature  of,  125. 

to  what  actions  appropriate,  125. 
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Bill  of  partionlan —  Ckmtinued, 

office  of,  1 125. 

may  be  ordered  in  behalf  of  plaintiff  or  defendant, 
125. 

when  party  not  entitled  to,  125. 

no  particiuar  form  required,  126. 

what  must  be  set  forth  in,  126. 

how  Items  stated  in,  126. 

Tariance  between  proof  and  bill,  126. 

in  action  for  divorce,  141. 
Bonds.    See  Undertakinos. 

complaint  in  action  on,  by  obligee,  127. 

delivery  of,  need  not  be  averred,  127. 

statutory  consideration  need  not  be  averred,  127. 

when  demand  should  be  averred,  127. 

breaches  and  damages  to  be  set  out,  127. 

sufficient  allegation  of  breach  of,  127. 

official,  complaint  in  action  on,  127. 

penal,  action  on,  127. 

of  sheriff,  complaint  in  action  on,  127, 198. 

matter  in  discharge  of,  to  be  specially  pleaded,  128. 

matter  in  avoidance  of,  illegally  taken,  128. 

plea  of  performance  in  answer,  128. 

official,  answer  to  action  on,  1^, 

answer  in  action  on,  when  bad  on  demurrer,  128. 

penal,  traverse  of  breach  of,  128. 

action  on  lost,  answer,  128. 

township,  action  on,  128. 

pleading,  surrender  of,  in  answer,  128. 

consideration  of,  evidenced  by  seal,  128. 

presumption  of,  consideration  rebutted  In  answer, 
128. 

showing  want  of  consideration  in  answer,  128. 

answer  oy  surety  in  action  on,  128. 

plea  of  nil  debet  in  action  on,  128. 
Breach.    See  Boni>s. 

of  promise  to  marry,  action  for,  129, 130. 

of  contract,  how  pleaded,  26, 1.35. 

of  bond,  sufficient  assignment  of,  127. 

of  condition  of  bond,  answer  in  action  for,  128. 
Breach  of  promise  to  marry,  when  action  for,  is  maintain- 
able, 129. 

What  must  be  averred  in  complaint  for,  129. 

what  averments  not  necessary  ir  action  on,  129. 

allegations  as  to  damages  in  action  on,  129. 
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Breach  of  promise  to  marry —  Chntinued* 

infant  not  liable  in  action  on,  g  129. 

ratification  of  promise  by  infant,  129. 

promise  to  marry  inferred  from  circumstances,  129. 

identification  of  parties  in  complaint,  129. 

defense  of  infancy  in  action  for,  130. 

plea  of  void  promise  in  action  on,  130. 

matter  in  mitigation  of  damages,  130. 

what  may  be  shown  under  general  denial,  130. 

matter  in  aggravation  of  damages,  130. 

what  is  no  defense  in  action  for,  130. 

unchaste  character  of  plaintiff  in  action  for,  130. 
Capacity  to  sne,  want  of,  how  objected  to,  48. 

when  demurrer  for  want  of,  is  proper,  48. 

when  objection  to  want  of,  taken  by  answer,  48. 

waiver  of  objection  to  want  of,  48,  262. 

instances  of  waiver  of  objection  to  want  of,  262. 

objection  that  plaintiff  is  alien  enemy,  262,  n.  2. 
Caption,  is  part  of  complaint  or  petition,  8. 

is  to  be  regarded  in  construing  pleading,  8. 

venue  to  be  stated  in,  8. 

names  of  all  parties  to  be  stated  in,  9. 

how  names  snould  be  stated  in,  9. 

jurisdiction  of  federal  court  need  not  necessarily 
appear  in,  282. 
Cause  of  action,  defined,  36. 

is  substantially  a  breach  of  duty,  36. 

must  stand  or  fall  by  itself,  36. 

facts  constituting,  cannot  be  subdivided,  86, 

single,  what  constitutes,  38. 

each  contract  affords  one  only,  38. 

in  case  of  torts,  38. 

different  acts  of  fraud  treated  as,  88. 

party  cannot  be  compelled  to  join  such  as  are 
distinct,  38. 
Certainty,  required  in  all  pleadings,  3,  4, 10, 15. 

want  of,  generally  remedied  oy  motion,  54,  246,  284. 

remedy  for  want  of,  by  demurrer  in  California,  54. 

waiver  of  objection  to  want  of,  269. 
Civil  damage  act,  cause  of  action  created  by,  131. 

grounds  of  action  under,  131. 

what  included  in  remedy  given  by,  131. 

complaint  in  action  under,  131. 

insufficiency  of  complaint  in  action  under,  131. 

defenses  to  actio^  under,  131. 
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Claim  and  delivery,  nature  of  proceedings,  §  132. 

forms  of  pleading  in,  mast  follow  statute,  132. 

wrongful  detention  must  be  averred,  132. 

what  complaint  must  allege  generally,  132. 

allegation  of  ownership  in  plaintiff,  132. 

what  general  denial  puts  in  issue,  132. 

when  complaint  in  action  for,  is  bad,  132. 

when  demand  and  refusal  to  be  averred,  132. 

special  damages  to  be  specially  alleged,  132. 

when  defendant  is  entitled  to  damages,  132. 
~  effect  of  failure  to  deny  allegation  of  damages,  132. 

lies  only  for  personal  chattel,  132. 

complaint  asking  judgment  for  value  of  property, 
132. 

amendment  of  complaint  in  action  for,  242. 

effect  of  demurrer  to  answer  in  action  for,  118. 
Codes  of  procedure,  where  in  force,  5. 

nature  of  pleadings  under,  5. 

system  of  pleading  under,  is  a  fact  system,  5. ' 

supply  their  own  rules  of  pleading,  5. 

have  abolished  pre-existing  forms,  5,  6. 

parts  of  pleading  under,  6. 

two  classes  of  defense  allowed  under,  59. 

demurrer  and  answer  under,  58,  243. 

amendments  liberally  allowed  under,  225,  226. 

pleadings  under,  adopted  in  federal  courts,  281. 
Common  carrior,  what  complaint  in  action  against,  shonld 
allege,  133. 

averment  as  to  compensation  to,  133. 

allegation  as  to  tender  of  fare,  133. 

complaint  in  action  by  consignor  against,  13S. 

action  against,  for  loss  of  draft,  133. 

exemption  of,  from  liability,  133. 

defenses  to  actions  against,  133. 

action  against,  on  special  contract,  133, 

action  a^rainst,  for  non-delivery  of  goods,  133. 
Common  counts,  abolished  under  Code  system,  36. 

court  may  allow,  where  good  reason  exists,  36. 

where  ground  of  recovery  is  uncertain,  36. 

compelling  election  or  striking  out  in  case  of,  36. 

for  work  and  labor,  195. 

for  goods  sold  and  delivered,  150. 

for  money  had  and  received,  171. 
Complaint  or  petition,  first  pleading  on  part  of  plaintifE^  7. 

what  to  contain,  in  general,  7. 
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Complaint  or  petition —  Continued, 
caption  is  part  of,  §  8. 

name  of  court  and  of  county  to  be  stated  in,  8. 
must  contain  names  of  parties,  9. 
mode  of  naming  parties  in,  9. 
designation  of  representative  capacity  of  parties  in, 

9. 
designation  of  State  as  party  in,  9. 
general  rule  as  to  statement  of  facts  in,  10,  36. 
what  facts  to  be  alleged  in,  10. 
facts  as  they  exist  to  be  set  forth  in,  10. 
what  should  not  be  stated  in,  10, 11. 
facts,  how  alleged  in,  11. 
ought  not  to  anticipate  defenses,  11. 
should  not  set  fortn  legal  conclusions  merely,  11. 
should  not  allege  matters  judicially  noticed,  12. 
allegations  of  time  and  place  in,  13. 
allegations  of  quantity  or  value  in,  14. 
facts  to  be  stated  positively  in  issuable  form,  15. 
facts  to  be  stated  concisely,  16. 
one  cause  of  action  in,  to  be  stated  but  once,  16,  3?3. 
allegations  in,  must  be  consistent,  17. 
may  unite  les^al  and  equitable  causes  of  action,  17. 
instances  of  inconsistent  demands  in,  17. 
may  state  several  grounds  for  relief,  17. 
averment  of  damages  in,  18. 
averring  special  damages  in,  18. 
averring  consideration  in,  18. 
how  fraud  is  alleged  in,  20. 
allegation  of  demand  in,  21. 
allegations  of  performance  of  conditions,  22. 
averring  notice  in,  23. 
averment  of  knowledge  or  scienter  in,  24. 
allegation  of  title  or  ownership,  25. 
iow  contract  is  set  forth  in,  26. 
attaching  copy  of  instrument  as  exhibit,  27. 
instrument  attached  forms  no  part  of,  27. 
excuse  for  omission  to  attach  exhibit,  27. 
pleading  instrument  for  payment  of  money,  28, 
now  statute  is  set  forth  by,  29,  70. 
how  ordinance  is  set  forth  by,  29. 
on  judgment,  averment  of  jurisdiction,  30. 
averring  corporate  existence,  31. 
averring  representative  character,  32. 
demand  of  relief  or  judgment  in,  33. 
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verification  of,  g  34. 

should  be  written  in  ink  or  printed,  85. 

matters  of  inducement  in,  85. 

should  separately  state  causes  of  action,  85. 

must  be  subscribed  by  party  or  attorney,  35. 

should  be  dated,  35. 

separate  counts  in,  not  allowed,  36. 

jomder  of  causes  of  action  in,  37. 

single  cause  of  action  in,  38. 

election  of  remedy,  89. 

supplemental,  nature  of,  40. 

nature  and  efiect  of  demurrer  to,  41,  42. 

demurrer  confined  to  face  of,  43. 

effect  of  not  demurring  to,  45. 

grounds  of  demurrer  to,  47,  54. 

in  action  upon  bill  or  note,  123. 

in  action  upon  bond  or  undertaking,  128. 

for  breach  of  promise  to  marry,  129. 

in  claim  and  delivery,  132. 

in  action  for  conversion,  186. 

in  action  by  or  against  corporation,  138. 

in  action  for  divorce,  141. 

in  actions  by  or  against  exeontors  and  administra- 
tors, 143. 

in  foreclosure,  144. 

in  forcible  entry  and  detainer,  146. 

in  cases  of  fraud,  147. 

for  goods  sold  and  delivered,  150. 

in  actions  on  policies  of  iDsuranoe,  155, 156, 213. 

of  intervention,  159  a. 

in  actions  on  judgments,  160. 

in  actions  for  libel  or  slander,  163, 200. 

for  malicious  prosecution,  167. 

for  money  had  and  received,  171. 

in  actions  by  and  against  municipal  corporations, 
172. 

in  cases  of  negligence,  169, 174. 

in  partnership  cases,  179. 

for  possession  of  land,  184. 

in  action  to  quiet  title,  186. 

in  action  for  services,  195. 

in  action  by  or  against  sheriff^  198. 

for  specific  performance,  201. 

on  stock  subscriptions,  203. 
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in  actions  by  or  against  snretleB,  {  204. 

in  trespass,  207. 

for  constraotion  of  will,  212. 

on  written  instruments,  213. 

variance  between  averments  in,  and  proof,  214,  223. 

variance  between,  and  summons,  22^ 

amendment  of,  at  trial,  233. 

amendment  of,  after  demurrer.  282. 

amendment  of,  as  of  course,  228. 

oorrection  of  formal  defects  in,  243-251. 

waiver  of  filing  of.  260. 

when  deemed  sufficient,  272. 

sufficiency  of,  in  federal  courts,  282. 

remedy  for  indefiniteness  in,  246,  248,  284. 
ComdnsionB  of  law,  should  not  be  set  forth  in  pleading,  11. 

are  such  as  give  no  facts  but  only  matter  of  law,  11. 

instances  of,  11. 

denial  of,  puts  no  fact  in  issue,  68. 

not  admitted  by  demurrer,  ^ 
Gonditioiiii  averring  performance  of,  22, 105,  205. 

setting  out  excuse  for  non-performance,  22. 

performance  of,  how  pleaded,  22.  n.  4. 

when  strictness  in  averring  performance  required, 
22. 

mutual,  pleading  in  case  of,  22. 

when  tender  of  performance  of,  not  neoessary,  22. 

traverse  of  alleged  breach  of,  128. 

in  contracts  of  subscription  to  stock,  203. 

precedent,  averment  of  waiver  of,  203. 
Conftffion  and  avoidance,  matter  in  nature  of,  61, 66. 
Gonsistencyi  required  in  pleading,  17. 

want  of,  construed  against  pleader,  17. 

must  pertain  to  causes  of  action  united,  17. 

instances  of,  in  pleading,  17. 

want  of,  remedied  by  motion,  251. 

between  relief  granted  and  case  made,  33. 
Oooeideration,  when  gist  of  action  must  be  speoiaUy 
averred,  19,  218. 

how  set  out  in  pleading,  19. 

need  not  be  alleged  in  action  on  sealed  instrument, 
-     19. 

no  allegation  of,  necessary  in  action  on  bill  of  ex- 
change, 19, 123. 

if  executory  agreement  must  be  pleaded,  19. 
BdONS  Plead.  —  46. 
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words  **  for  value  received  "  imports,  §  19. 
for  indorsement  of  note,  allegation  of,  128. 
want  or  failure  of,  as  defense  to  action  on  note*  Tl. 

124. 
want  of,  how  shown  in  defense,  71. 
failure  of,  to  be  pleaded  specially,  71. 
extent  of  want  of,  as  a  defense,  71. 
iilegality  of,  must  be  specially  pleaded,  71. 
Conspiraoy,  when'6ubje6t of  'civilaction,  134. 

when  necessary  to  be  averred  and  proved,  184. 
how  averred  in  complaint,  184. 
insufficient  averment  of,  134; 
comi^laint  in  action  for,  must  be  specific,  134. 
Conitmction,  of  statute  allowing  counter-claims,  87. 
of  pleadingy  rule  of  common  law,  272. 
of  pleading,  rule  under  Code  system,  272. 
rule  of,  liberal  under  Codes,  272,  277. 
liberal  rule  of,  limited  to  matters  of  form,  272. 
alle(j^ation  and  the  proof  must  correspond,  272. 
the  judgment  must  follow  the  pleadings,  272. 
of  complaint,  rule  applied  to,  272,  273,  275. 
presumptions  in  favor  of  pleading,  273. 
Stricter  rule  of,  applied  upon  motion  to  strike  oxa 

or  make  more  detinite,  273. 
rule  of,  in  regard  to  matters  of  substance,  274. 
in  case  of  ambiguous  pleading,  274. 
instances  of,  unfavorable  to  pleader,  275. 
pleading  must  be  construed  according  to  what  It 

says,  276. 
of  language,  according  to  its  ordinary  meaning,  278^ 

277. 
of  verified  pleading,  276,  279. 
reference    to    demand    for    Judgment  or    relief, 

276. 
facts  alleged  must  control  rather  than  conclusions, 

276. 
fact  regarded  and  .legal  conclusion  disregarded^ 

276. 
of  words  and  phrases  in  pleadings,  277. 
of  word  having  different  meanings,  .27/. 
of  abbreviations  in  pleading,  ^78. 
.  of  allegations  as  to  time,  279. 
of  admissions  in  pleading,  280. 
of  pleadings  in  mandamus,  ld8  cu 


548 

Contraet,  bow  set  forth  in  complaint.  JJ  26, 185. 

may  be  stated  according  to  legal  effeo^  26. 

to  be  set  forth  as  altered,  26. 

breach  of,  how  pleaded,  26. 140. 

action  on,  cannot  be  united  with  action  on  tort,  135. 

material  facts  only  to  be  set  forth  in  action  on,  135. 

safficient  averments  in  complaint  on,  135. 

breach  of,  how  stated  in  complaint,  26, 135, 

suit  for  money  demand  on,  135. 

pleading  on,  according  to  legal  effect,  135. 

presumption  that  complaint  correctly  states,  135. 

when  copy  of,  need  not  be  set  out,  135. 

parol,  how  pleaded,  135. 

complaint  on,  for  sale  of  real  estate,  135. 

all  ODligees  must  Join  in  action  for  breach  of,  135. 

for  purchase  of  land,  allegation  of  tender  of  con- 
yeyance,  135. 

allegation  of  damages  in  action  for  breach  of,  140. 

what  damages  recoverable  in  action  on,  140. 

to  what  damages  plaintiif 's  recovery  is  limited,  140. 

pleading  when  rescission  of,  is  sought,  104. 
Oontxibation,  when  prima  fade  case  for,  is  made,  205. 

what  complaint  for,  snould  show,  204. 

when  right  of  action  for,  accrues,  204. 

not  necessary  to  allege  payment  under  compulsion 
of  suit,  204. 

pleading  facts  rebutting  equity  to,  205. 

effect  of  extension  of  time  lo  co-surety,  205. 
GomverBion,  defined,  136. 

foundation  of  right  of  action  for,  136. 

sufficiency  of  allegations  in  complaint  for,  136. 

insufficient  averment  of,  136. 

allegation  of  plaintiff's  ownership,  136. 

action  for,  by  administrator,  136. 

allegation  of  value  of  property  converted,  136^ 

description  of  property  converted,  136, 

averment  of  demand  and  refusal,  136. 

measure  of  damages  in  action  for,  136. 

demand  of  relief  m  action  for,  136L 

waiver  of  tort  in  action  for,  136. 

of  notes,  complaint  in  action  for,  136. 

evidence  under  general  denial  in  action  for,  137. 

defenses  in  action  for,  137. 

general   denial   and  Justification  inconsistent  as 
defense  in  action  for,  137, 
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of  note,  defense  to  action  for,  J  137. 

estoppel  as  defense  in  action  for,  137. 

of  thing  i>ledged  by  {xledgee,  183. 

oonstniction  of  term  in  pleading^  277. 

estoppel  of  pUintilf  to  claim  title  as  defense  to 
action  for,  222. 

rejection  of  alle^tion  of.  as  surplusage,  132, 135. 

evidence  in  mitigation  in  action  for,  76. 
Corporation,  existence  of,  how  pleaded,  31, 138. 

foreign,  averments  as  to  existence  of,  31. 

complaint  in  action  by  or  against,  31, 138. 

remedy  for  omission  to  allege  existence  of,  138. 

designation  of  name  in  suit  against,  138. 

allegation  of  capacity  in  action  by  or  a^dnst,  138. 

insufficiency  of  complaint  in  action  against,  138. 

what  complaint  in  action  by,  must  allege,  138. 

action  by,  on  stock  subscription,  138. 

existence  of,  how  put  in  issue,  139. 

answers  to  actions  by  and  against,  139. 

answer  of  niU  tiel  corporation,  139. 

when  existence  of,  admitted,  139. 

question  of  power  of,  to  be  specially  pleaded,  189. 

pleading  extinction  of,  139. 

when  denial  of  existence  of,  sticken  out  of  answer^ 
139. 

lenity  of  election  of  officers,  189. 

actions  against,  for  negligence,  174. 

actions  by,  on  stock  subscriptions,  203. 

action  against,  for  false  representation,  277. 

may  deny  on  information  and  belief,  62. 

raising  issue  as  to  existence  of,  62. 
CoTmter-olaim,  what  is  meant  by,  84. 

is  a  cause  of  action  in  favor  of  defendant,  84,  88, 
114. 

test  as  to  admissibility  of,  84, 114« 

what  does  not  constitute,  84. 

what  claims  or  demands  embraced  in,  85. 

includes  set-off  and  recoupment,  85. 

extent  of,  limited  in  some  States,  85. 

may  generally  be  for  liquidated  or  unliquidated 
damages,  85,  89. 

may  be  of  an  equitable  or  legal  defense,  85. 

as  affected  by  parties  to  action,  86. 

In  actions  by  or  against  partnersj  86, 
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atfirmative    Jadgment    on,   not  allowed    against 

State,  §  86. 
in  actions  by  or  against  sureties,  86. 
statute  allowing,  is  liberally  construed,  87 
connection  of,  with  subject  of  action,  87. 
what*  may  not  be  subject  of,  87. 
in  actions  on  contract,  88. 
test  of  sufficiency  of,  on  contract,  88. 
claim  barred  by  limitation  not  available  as,  88. 
in  cases  of  tort,  89. 

when  may  be  set  up,  general  rule,  89. 
in  actions  for  services,  90. 
assault  and  battery,  91. 
in  actions  for  divorce,  92. 
in  foreclosure  cases,  93. 
in  actions  between  landlord  and  tenant,  94. 
in  actions  for  goods  sold,  96. 
in  actions  relating  to  real  property,  96. 
in  action  for  breach  of  contract  of  sale,  97. 
in  action  to  restrain  use  of  trade-mark,  97. 
in  actions  against  carriers,  97. 
in  actions  on  notes,  97. 
covenant  not  to  sue  as,  97. 
t*     setting  up  fraud  as,  97. 

in  what  cases  not  pleadable,  98. 
usury  not  usually  subject  of,  98. 
when  matters  of  tort  not  pleadable  as,  98. 
must  be  founded  on  existing  demand,  99. 
defeat  of,  hj  assignment,  99. 
claims  in  different  rights  as  subject  of,  99. 
defendant  not  obliged  to  set  up,  100. 
may  be  enforced  in  separate  action,  100. 
when  not  subject  of  independent  action,  100. 
waiver  of,  100. 

how  matter  constituting,  is  pleaded,  101. 
need  not  answer  whole  of  plaintiff's  action,  101. 
ffrounds  of  demurrer  to,  111,  114. 
-    form  and  sufficiency  of  demurrer  to,  111. 

when  demurrer  to,  goes  back  to  complaint,  112. 
remedy  for  irrelevant  or  redundant  matter  in,  114, 

116. 
judgment  on  overruling  demurrer  to,  117. 
of  adultery  and   cruelty   in   action   for   divorce, 

142. 
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most  be  pleaded  to  avail  as  a  defense,  §  67. 
Cross-eomplaint.    See  GROSS-PiiEADiNa. 

nature  of,  102. 

expressly  provided  for  in  some  States,  102. 

statement  of  facts  in,  102. 

defects  in,  not  cured  by  other  pleadings,  102. 

Avhen  plaintiff  is  defendant  to,  102. 

no  provision  for,  in  New  Yorlk,  102. 

in  action  for  recovery  of  real  estate,  102. 

in  action  to  quiet  title,  102. 

in  attachment  suit,  102. 

in  foreclosure  suit,  102. 

when  bad  .on  demurrer,  102. 

is  reached  by  demurrer  to  reply,  112, 
Cross-pleading,  in  chancery,  nature  of,  102. 

provision  for  cross-complaint,  102. 

what  cross-complaint  must  contain,  102. 

not  expressly  provided  for  in  New  York,  102. 

sufficiencjr  of,  102. 

when  assailable  by  demurrer,  102. 

in  action  to  quiet  title,  102. 

in  attachment  suit,  102. 

in  foreclosure  suit,  102. 
Damages,  when  special  must  be  specially  averred,  18. 
140. 

in  action  for  breach  of  contract,  140.. 

how  alleged  in  pleading,  18, 140. 

what  a  sufficient  allegation  of,  140. 

exemplary,  when  allowed,  140. 

evidenceiof ,  in  action  for  personal  injury,  140. 

treble,  allegation  of,  140. 

insertion  of,  in  complaint  by  amendment,  140. 

implication  of,  in  action  on  money  contract,  140. 

burden  of  proof  to  establish,  140. 

facts  in  mitigation  of,  140. 

no  more  recoverable  than  are  claimed,  18. 

speqial,  confined  to  actions  in  tort,  18. 

should  be  pleaded  with  fullness  and  accuracy,  18. 

in  actions  for  libel  or  slander,  18, 164,  200. 

in  action  for  assault  and  batteiy,  18. 

in  action  of  trespass,  18,  207,  208. 

in  action  for  malicious  prosecution,  18, 167. 

in  action  for  possession  of  land,  18, 184. 

for  failure  to  deliver  goods,  18, 133. 
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for  breach  of  promise  to  marry,  g  129. 

denials  of,  in  answer,  75. 

pleading  matter  in  aggravation  or  mitigation  of,  76. 

proof  of  matter  in  reduction  under  general  denial,  76. 
BeatJi,  negligence  causing,  complaint  in  action  for,  174. 

damages  for  causing,  under  civil  damage  act,  131. 
Befenfle,  facts  constitute,  under  Code  pleading,  59. 

true  nature  of,  to  be  set  forth  in  answer,  59. 

two  classes  of,  denial  and  new  matter.  59. 

in  abatement  or  bar,  59. 

nature  of  denial,  general  or  special,  60-63. 

efTect  of  omission  to  deny,  64. 

what  shown  under  general  denial,  65. 

new  matter  in,  what  is,  66, 

particular,  how  interposed,  67. 

accord  ana  satisfaction,  67. 

another  action  pending,  67. 

alien  enemy,  67. 

award,  67. 

bankruptcy,  67. 

coverture,  67. 

duress  or  coercion,  67.  ,. 

estoppel,  67. 

fraud,  67. 

misnomer,  67. 

record  of  Judgment,  67. 

infancy,  67. 

usury  y  67. 

statute  of  frauds,  68. 

statute  of  limitations,  69. 

want  of  consideration,  71. 

failure  of  consideration,  71. 

illegal  consideration,  71. 

iustificatlon,  72. 

leave  and  license,  73. 

negligence,  74. 

partial,  must  bo  pleaded  as  such,  77. 

joinder  of,  78. 

what  defenses  may  be  joined,  78. 

how  far  inconsistency  between  defenses  allowed,  78. 

equitable,  may  be  pleaded  to  legal  cause  of  action,  78. 

rule  as  to  pleading  lointly  by  several,  79. 

each  must  be  complete  in  itself,  80. 

cannot  be  aided  by  reference  to  other  defenses,  80. 
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different  defenses  to  be  separately  stated,  J  80. 

how  separate  defenses  designated,  80. 

what  mav  be  set  up  in  supplemental  answer,  83. 

sham  defense,  what  is,  252. 

if  sham  may  be  stricken  out  on  motion,  262. 

in  what  sense  demurrer  is  not,  252. 

motion  for  Judgment  on,  as  frivolous,  253. 
Befinltions,  of  action,  1. 

suit,  1. 

§  leading,  2. 
emurrer,  3,  41. 

answer,  58. 

counter-claim,  84. 

account,  120. 

account  stated,  120. 

conversion,  136. 

interpleader,  159. 

intervention,  159  a 

departure,  105. 

variance,  214. 

new  matter,  66. 
Demand,  when  necessary  to  allege  in  pleading,  21. 

in  action  for  detention  of  chattel,  21. 

how  alleged  in  pleading,  21. 

when  made  to  nx  liability  of  sureties,  21. 

of  principal  debtor  to  render  guarantor  liable,  21. 

of  one  of  two  joint  debtors,  21. 

not  necessary  in  action  on  demand  note,  21,  n.  1. 

allegation  of,  made  at  particular  place,  21,  n.  7. 

in  action  to  enforce  collection  of  tax,  206. 
Demurrer,  nature  and  office  of,  41. 

raises  an  issue  of  law,  41,  42. 

were  general  or  special  at  common  law,  41,  243. 

is  a  pleading  under  Code  system,  41. 

grounds  of,  prescribed  by  statute,  41,  53, 110, 

effect  of,  42. 

confined  to  face  of  complaint  or  petition,  43« 

must  specify  grounds  of  objection,  44. 

to  jurisdiction  of  court,  44,  47.  , 

for  want  of  sufficient  facts,  44. 

defendant    cannot    demur   and   answer   to   same 
matter,  44. 

effect  of  not  demurring,  45. 

waiver  or  abandonment  of,  46. 
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for  want  of  capacity  to  eme,  9  48. 

lies  for  another  action  pending,  49. 

"when   not  sustained  for  other   action    pending, 

49. 
for  misjoinder  of  parties,  60. 
for  defect  of  pai^ties,  51. 
causes  of  action  improperly  Joined,  52. 
for  no  cause  of  action  stated,  53. 
ambiguity  as  ground  of,  54. 
bad  in  part  and  in  part  good,  55. 
must  reach  whole  cause  of  action,  55. 
when  adjudged  frivolous,  56. 
amendments  after  decision  of,  57, 117. 
to  answer  for  insufficiency,  110. 
what  defects  in  answer  reached  by,  110. 
to  amendad  answer.  110 
to  answer,  form  and  sufficiency  of.  111. 
grounds  of,  to  counter-claim.  111. 
sufficiency  of  prior  pleadings  considered  on,  112, 

117,  284. 
when  not  sustained  to  a  pleading,  113. 
does  not  lie  to  answer  containing  one  good  defense, 

113. 
when  sustained  to  counter-claim,  114. 
instances  of,  sustained,  115. 
when  not  sustained  to  answer,  116. 
to  answer,  effect  of,  117, 
to  answer  overruled,  pleading  over,  117-. 
waiver  of  exceptions  to  rulings  on,  117. 
admits  facts  well  pleaded^  118. 
what  allegations  not  admitted  by,  118. 
amendment  of  pleading  after,  232. 
defects  met  by.  at  common  law,  243. 
defects  not  met  by,  under  Codes,  243. 
may  not  be  stricken  out  as  sham,  252. 
may  be  stricken  out  if  frivolous,  253. 
when  adjudged  frivolous,  56,  2.55. 
frivolous  counter-claim  is  reached  by,  255. 
Judgment  on,  as  frivolous   may  be   moved  for, 

255. 
waiver  of,  by  pleading  over,  270. 
waiver  of  error  in  sustaining  or  overruling,  270. 
what  objectionJs  not  waived  oy  pleading  over,  after, 

270. 
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]>epvtiure,  in  pleading,  what  is,  }  105. 

inoonsistenoy  between  reply  and  oomplttijit  consti- 
tutes, 105. 

partioular  instances  of,  106. 

by  introducing  new  causes  of  action  in  reply,  105. 

how  taken  advantage  of,  105, 109, 161. 
Siioretioii,  of  court  in  allowing  or  refusing  amendments, 
233, 239.     . 

abuse  of,  not  presumed,  239. 

of  referee  in  denying  amendment,  289. 

remedy  in  case  of  abuse  of,  239. 

in  allowing  or  refosing  defense  of  statute  of  limit- 
ations, 239. 

in  imposing  terms  on  amendment,  241. 

instances  of  abuse  of,  in  allowing  amendments,  238. 
239. 
Divoroe,  what  oomplaint  in  action  for,  should  contain,  141. 

sufficiency  of  complaint  in  action  for,  141. 

fact  of  marriage  to  be  stated,  141. 

for  adultery,  idlegations  in  oomplaint,  141. 

bill  of  particulars  in  action  for,  141. 

what  facta  constitute  cause  of  action  for,  141. 

union  of  causes  of  action  for,  141. 

allegations  in  complaint  praying  separation,  141, 

on  ground  of  habitual  intemperance»  141. 

allegation  of  fact  of  residence,  141. 

allegation  of  abandonment,  141. 

pleas  in  bar  to  action  for,  142. 

recrimination  in  answer  to  action  for,  142. 

defenses  to  action  for,  142. 

counter-claim  to  action  for,  142. 
Duress,  answer  setting  up,  must  aver  facts  oonstitating, 

67. 

when  complaint  does  not  state  case  of,  171. 
JEyeotment,  is  an  action  for  possession  of  land,  184 

form  of  complaint  in  action  of,  184. 

what  should  be  set  forth  in  complaint,  184. 

sufficient  allegation  of  estate  in  premises,  184^ 

averment  of  withholding  of  possession,  184. 

when  facts  to  be  set  out  particularly,  184. 

ultimate  facts  only  to  be  averred,  184. 

when  complaint  insufficient  on  demurrer,  184» 

averments  showing  right  to  possession,  184. 

allegation  as  to  entry  on  land,  184. 

description  of  property  in  complaint,  184. 
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remedy  for  imperfect  desGriptioii  of  land,  { 184. 

damages  if  soaglit  must  be  alleged,  181. 

what  a  sufiioient  allegatioii  of  OAmages,  184. 

complaint  in  action  by  tenant  in  common,  etc.,  184. 

failure  to  define  plaintiff's  interest  is  fatal,  184. 

for  dower,  sufficiency  of  complaint,  184. 

may  be  united  in  same  complaint  for  rents  and 

profits,  184. 
joinder  with  causes  of  action  for  rents  and  profits 

and  partition,  184. 
complaint  in,  may  be  for  separate  parcels  of  land, 

184. 
trespass  and   trespass    quare  clausum  cannot  be 
Joined  with,  184. 

malerial  allegations  in  complaint  only  to  be  de- 
fended against,  185. 
what  allegations  in  complaint  are  material,  185. 
what  defendant  may  show  under  general  denial,  185. 
denial  of  plaintiit'  's  title  in  answer.  185. 
what  amounts  to  denial  of  plaintiff's  title,  185. 
what  amounts  to  general  denial  in  answer,  185. 
denial  of  entry  and  ouster  in  answer,  185. 
asserting  right  to  set  off  value  of  improvements,  185. 
equitable  defense  may  be  set  up  in  answer,  185. 
facts  constituting  equity  must  be  pleaded,  185. 
.    equitable  estate  in  defendant  as  defense,  185. 
defendant's  claim  of  title  in  answer,  185. 
Estoppel,  facts  constituting,  must  be  pleaded,  67. 
as  affecting  title  in  action  for  conversion,  67. 
Xzeoution,  of  note,  denial  of,  in  answer,  71. 

of  instrument,  allegation  of,  in  pleading,  11. 

of  note,  time  of  a  traversable  fact  under  Colorado 

Code,  123. 
action  aeainst  sheriff  for  failure  to  return,  198. 
Executors  and  admiiiistrators,  how  to  sue,  32, 143. 

what  complaint  in  action  by,  must  allege,  32, 143. 

how  representative  capacity  is  alleged,  143. 

need  not  make  profert  of  letters  testamentary, 

etc.,  32. 
appointment,  how  averred,  32, 143. 
complaint  in  action  b^,  for  trespass,  143. 
allegations  of  complamt  in  action  against,  32, 143. 
how  allegation  of  representative  capacity  is  put  in 

issue,  143. 
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answers  and  defenses  to  actions  hj  and  against,  1 143. 

plea  of  ne  unques  administrator,  143. 

action  upon  judgment  obtained  against,  161. 
Exhibit,  attaching  copy  of  instrument  as,  27. 

substitute  for  prayer  of  oyer^  27. 

forms  no  part  of  pleading,  27. 

omission  of,  must  be  explained,  27. 

what  excuses  omission  to  file,  27. 
Ezteiuion  of  time.    See  Sitbett. 
Facts,  only  required  to  be  stated  in  pleading,  8,  6. 

general  rule  as  to  statement  of,  10. 

nature  of,  which  are  required  to  be  set  forth,  10. 

evidence  of,  not  to  be  stated,  11. 

must  be  averred  directly  and  positively,  11, 15. 

if  not  necessary  to  be  proved,  should  not  be 
stated,  11. 

Judicially  known  should  not  be  alleged,  12. 

must  be  concisely  stated,  16. 

which  may  be  set  up  in  supplemental  pleading, 
40,  83. 

remedy  for  indefinite  statement  of,  244, 246. 
Failure  of  proof,  wliat  is  meant  by,  in  pleading,  217. 

how  distinguished  from  variance,  217. 

amendment  seldom  allowed  in  case  of,  217. 

instances  of,  219,  221. 
Federal  courts,  pleadings  in,  to  conform  to  pleading  in 
State  courts,  281. 

follow  decisions  of  State   court  on  questions  of 
pleading,  281,  282,  283. 

pleading  not  authorized  in  State  oourt  set  aside,  281. 

lollow  former  system  of  pleading  in  equity  and 
admiralty  cases,  281. 

law  and  e<)uity  must  be  kept  separate  in,  281. 

pleadings  in  suits  removea  from  State  courts,  281. 

complaint  or  petition  in  actions  in,  282. 

form  and  sufficiency  of  answer  to  action  in,  283. 

general  rules  governing  pleading  in,  284. 

remedy  for  Indefinite  or  uncertain  pleading,  284. 

remedy  for  duplicity  in  pleading  in,  284. 

remedy  for  irrelevancy,  etc.,  in  pleading,  284. 

frivolous  answer  or  defense  may  be  stricken  out, 
284. 

when  demurrer  wiU  not  lie  to  correot  pleadings  in. 
284. 
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upon  demurrer  the  ivhole  record  is  presented,  284. 

pleadings  in  action  for  infringement  of  patent,  283. 
forcible  entry  and  detainer,  is  a  statutory  proceeding,  14<K 

strict  compliance  with  statute  required,  146. 

what  complaint  in  action  for,  should  contain,  146. 

description  of  land  in  proceeding,  146. 

averment  of  possession,  146. 

allegation  of  unlawfulness  of  entry^  146* 

when  gist  of  action,  146. 

answer  to  proceeding,  146. 
foreclosure,  of  mortgage,  complaint  in,  144. 

mortage,  note  or  bond  to  be  made  part  of  com-- 
plamt,  144. 

allegation  of  execution  of  mortgage,  144. 

settmg  out  mortage  in  complaint  in,  144. 

defect  in  complamt  for,  cured  by  verdict,  144.    > 
'  when  record  of  mortgage  need  not  be  averred,  144.^ 

statement  of  interest  of  co-defendant,  144. 

interests  of  infants,  allegations  &s  to,  144. 

allegation  as  to  mortgage  debt,  144. 

allegation  of  default  in  performance  of  condition, 
144. 

averring  assignment  of  note  and  mortgage,  144. 

when  demand  need  not  be  shown,  144. 

complaint  in,  against  administrator,  144. 

asking  for  jjudgment  for  deficiency  in,  144. 

complaint  in  action  to  redeem  lands  sold  under,  144. 

of  chattel  mortgage,  complaint  in,  144. 

of  mechanic's  lien,  complaint  in,  144. 

sufficiency  of  answer  in,  145. 

defenses  in  action  for,  145. 

failure  of  consideration  of  mortgage,  145« 

mistake  in  drawing  mortgage,  145. 

fraud  in  assignment  of  mortgage,  145. 

want  of  consideration  as  a  defense,  145. 

defenses  existing  between  original  parties,  145. 

decree  of,  under  prayer  for  general  relief,  193. 

of  tax  certificate,  206. 
Fraud,  facts  constituting,  to  be  set  forth  in  pleading,  20, 
67, 147, 148. 

is  found  only  when  facts  make  it  apparent,  147. 

ultimate  fact  only  need  be  pleaded,  147. 

when,  need  not  be  directly  alleged,  147.  . 

allegation  of,  in  alternative,  20, 147. 
Boo^'£  Piju-D.  — 47. 
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what  complaint  in  action  for,  must  show,  }  147. 

AS  ground  for  setting  aside  conveyance,  149, 194. 

must  be  specially  pleaded  in  answer,  148. 

when  answer  in  action  for,  not  sufficient,  148. 

allegations  of,  in  petition  for  injunction,  153. 

as  ground  for  reformation  of  instrument,  193. 

not  available  without  an  injury,  210. 

general  charge  of,  is  a  legal  conclusion,  20. 

when  facts  constituting,  need  not  be  directly  al- 
leged, 20. 

complaint  must  show  connection  of,  with  alleged 
damage,  20. 

cannot  be  sustained  in  defense  under  general  de- 
nial, 67. 

mistake  cannot  be  proved  under  averment  of,  170. 

knowledge  of,  does  not  estop  party  from  setting  up, 
170. 
Fraudulent  oonveyances,  complaint  ii  action  to  set  aside, 
149. 

what  constitutes,  149. 

averment  of  no  other  property,  149. 

averment  of  execution  Issued  unsatisfied,  149, 

averment  of  discovery  of  fraud,  149. 

averment  of  claim  reauced  to  judgment,  149. 

answer  to  action  to  set  aside,  149. 

conveyance  of  homestead  not  fraudulent,  149,  n.  11. 
Frauds,  statute  of,  may  generally  be  relied  upon  under 

general  denial,  68. 
en  to  be  specially  pleaded,  68. 
when  pleaded  facts  should  be  set  forth,  68. 
General  denial,  what  is  meant  by,  60. 

not  permitted  in  same  allegation  with  specific,  60. 

common  form  of,  60,  61. 

faulty  forms  of,  61,  62. 

in  conjunctive  form  is  insufficient,  61. 

if  argumentative  is  seldom  good,  61. 

must  be  direct  and  unequiisocal,  61, 

in  the  alternative  is  bad,  61. 

upon  information  and  belief,  62. 

wnat  may  or  may  not  be  subiect  of,  63. 

material  allegation  not  subject  of,  taken  as  true, 

64. 
what  may  be  shown  under,  65. 
what  may  not  be  shown  under,  65. 
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Goods  sold  and  ddivered,  sufficiency  of   complaint  in 
action  for,  §  150. 

facts  only  need  be  stated  in  complaint,  150. 

when  complaint  is  insufficient,  150. 

description  of  quanti|;y  of  goods  sold,  150. 

non-payment  need  not  be  alleged  in  complaint,  150.. 

allegations  as  to  sale,  150. 

what  may  be  alleged  in  answer,  150. 

sufficienejr  of  denial  in  answer,  150. 

denial  of  indebtedness  not  sufficient,  150. 
Guaranty,  complaint  in  action  on,  151. 

when  not  within  statute  of  frauds,  151. 

allegation  of  notice  of  acceptance  of  ofTer  of,  151. 

conditional,  pleading  in  action  on,  151. 

allegation  of    due    diligence  in   prosecuting   suit 
against  original  contractor,  151. 
Husband  and  wife,  right  of  wife  to  sue.  152. 

joinder  of,  in  actions,  152. 

allegation  of  coverture,  152. 

action  by  wife  for  injury  to  person,  152. 

allegation  as  to  separate  property  of  wife,  152, 

action  on  note  given  by  wife,  152. 

defense  to  action  on  note  given  by  wife,  152, 

complaint  on  bond  given  by  wife,  152. 

complaint  on  contract  by  wife,  152. 

complaint  against  wife  as  sole  trader,  152. 

complaint  against   husband   for  goods  furnished 
wife,  152. 

answer  to  action  brought  by  wife,  152. 

action  by  liusband  for  enticing  away  wife,  197. 
Inducemont,  ]facts  by  waj  of,  should  be  pleaded,  28. 

matters  of,  not  subject  of  denial,  63, 

matter  of,  precedes  statement  of  cause  of  action,  85. 

necessity  of,  in  action  for  libel  or  slander,  163, 
Ix^nnction,  what  complaint  for,  must  show,  153. 

allegation  of  irreparable  injury,  153. 

allegation  of  title  in  complaint,  153. 

to  prevent  wrongful  collection  of  tolls,  153. 

to  prevent  prosecution  of  pending  suit,  153. 

to  restrain  collecting  of  taxes,  153. 

when  petition  for,  dissolved,  153. 

to  restrain  threatened  waste,  211. 
Innkeeper,  obligation  of,  imposed  by  law,  154, 

degree  of  care  required  of,  154. 

allegations  in  complaint  against,  154. 
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who  deemed  a  guest,  J  154. 

demand  and  negligence  need  not  be  averred,  154. 
action  by,  to  enforce  lien  on  baggage,  etc.,  154. 
.Iiuniraiioe»  complaint  on  policy  of,  must  aver  insurable 

interest,  155, 156,  213. 
insurable  interest  presumed  to  continue,  155. 
character  of  interest  need  not  be  specified,  155. 
what  allegation  of  insurable   interest  sufficient, 

155. 
averment  of  loss  from  fire,  155. 
recovery  of  partial  loss  under  averment  of,  total 

loss,  155. 
^         allegation  of  compliance  with  conditions,  155, 157. 
*         averment  as  to  truth  of  representations  in  policy, 

155. 
life,  complaint  on  policy  of,  156. 
allegations  as  to  death  of  assured.  156.     . 
complaint  need  not  anticipate  defense,  150. 
when  burden  of  proof  on  defendant,  156. 
waiver  of  provision  in  policy  of,  156. 
statement  of  consideration  for  policy,  156. 
statement  of  proposals,  answers,  etc.,  in  complaint, 

156. 
marine,  complaint  in  action  on  policy  of,  157. 
marine,  open  policy,  complaint  on,  157. 
answer  to  action  on  policy  of,  153, 
averment  of  breaches  of  condition  in  answer,  158. 
setting  up  increase  of  risk  in  answer,  158. 
answer  setting  up  false  statement  in  application  for, 

158. 
what  defenses  to  be  specially  pleaded,  158. 
Intearpleader,  nature  of,  remedv  by,  159. 
in  what  cases  maintainable,  159. 
what  complaint  must  aver,  159. 
complaint  must  ofTer  to  bring  money  or  thing  into 

court,  159. 
demurrer  to  complaint  in  action  of,  159. 
Intervention,  what  right  of,  rests  on,  159  a. 
right  of,  provided  by  statute,  159  a. 
when  it  takes  place,  159  a. 
what  entitles  person  to,  159  a. 
pleadings  in,  159  a. 

what  must  be  shown  in  complaint.  159  a. 
when  demurrer  lies  to  complaint  for,  159  a. 


INDEX.  557 

IxLteryention—  Continued, 

when  motion  to  dismiss  complaint  is  proper,  §  159  a. 

in  attachment  suit,  what  complaint  must  show, 
159  a, 

order  strildng  petition  for,  from  files,  159  a, 
IrreIo7axLC7,  what  comprehended  in  term,  249. 

matter  may  be  stricken  out  for,  249. 

what  matter  will  not  be  stricken  out  for,  249. 

when  motion  to  strike  out  should  be  made,  249. 

motion  should  point  out  parts  objected  to,  249,  n.  19. 
Joindor  of  aotioxiB.    See  Misjoinder. 

general  rule  as  to,  37. 

of  legal  or  equitable  causes  of,  37. 

ex  contractu  and  ex  delicto^  37, 

causes  of,  must  be  consistent  with  each  other,  87. 

must  affect  same  parties,  37. 

must  not  require  different  places  of  trial,  37. 

false  imprisonment  and  malicious  prosecution,  87. 

assault  and  batterv  and  false  imprisonment,  37. 

slander,  libel,  and  malicious  prosecution,  37. 

trespass  to  person  and  to  property,  37. 

on  contract,  and  for  fraud  or  negligence,  37. 

for  injury  to  animal  and  for  conversion  of  ani- 
mal, 37. 

for  recovery  of  real  property,  and  ipr  value  of  rents 
and  profits,  37. 

for  partition  of  real  and  personal  property,  37. 

qui  tarn  or  popular  actions,  37. 

rule  as  to  consistency  required,  37. 
Joindor  of  defensea,  defendant  may  join  as  many  as  he 
may  have,  78. 

in  verified  answer,  rule  as  to,  78. 

denial  not  waived  by  setting  up  new  matter,  78. 

in  action  on  note,  78. 

denial  and  justification,  78. 

denial  and  statute  of  limitations,  78. 

defense  on  merits  and  former  suit  pending,  78. 

in  action  for  breach  of  contract  of  sale,  78. 

in  action  of  trespass,  78. 

in  answer  of  surety  on  note,  78. 

what  defenses  may  not  be  joined,  78. 
Judgment,  how  pleaded,  11,  30, 160. 

sufficiency  of  allegations  in  pleading,  30, 160. 

foreign,  how  pleaded,  30, 160. 

record  of,  how  pleaded  in  answer,  67. 
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pleading  jnrisdiction  of  conrt  rendering,  ^§  160, 161. 

complaint  in  action  on,  160. 

complaint  in  action  by  assignee  of,  160. 

averment  of  assignment  of,  160. 

of  justice  of  peace,  action  on,  160. 

complaint  in  action  to  set  aside,  160. 

must  be  pleaded  in  bar,  in  answer,  ICl. 

what  will  bar  action  on,  161. 

fraud  as  defense  to  action  on,  161. 

what  general  denial  puts  in  issue  in  action  on,  161. 

what  may  be  shown  under  general  denial  to  action 

on,  161. 

pleading  vacation  of,  in  answer,  161. 
Judicial  notice^  matters  within,  not  to  bo  alleged,  Vl. 

what  matters  are  judicially  noticed,  12,  29. 

what  matters  not  judicially  noticed,  12,  29. 

of  ordinance  of  city,  29. 

of  charters  or  laws  incorporating  cities,  172. 

of  abbreviations  in  pleading,  278. 
Jnriidictioxi,  question  of,  raised  by  demurrer  or  answer, 
47. 

when  want  of,  ob.jected  to  by  demurrer,  47. 

when  want  of,  objected  to  by  answer,  47. 

waiver  of  objection  to  want  of,  259. 

what  is  not  a  waiver  of  objection  to  want  of,  259. 
Jnitiflcation,  nature  of  defense  of,  72. 

must  be  specially  pleaded,  72,  208. 

particulars  must  bo  alleged,  72. 

m  action  for  libel  or  slander,  72, 164. 

may  be  united  with  general  denial  in  answer,  72. 

matter  in,  as  act  of  officer,  177. 

plea  of,  in  action  against  sheritf,  199. 

on  ground  of  official  duty,  208. 

matter  of,  in  defense  of  trespass,  208. 

of  entry  upon  land  for  mining  purposes,  73. 
Jtutioe  of  peace,  assertion  of  right  under  judgment  of, 
160. 

nothing  presumed  in  favor  of  jurisdiction  of,  100. 

advice  of,  as  defense  in  malicious  prosecution,  1G8. 
Landlord  and  tenant,  relation  of,  sup]x>rts  action  for  use 
and  occupation,  162. 

complaint  in  action  for  use  and  occupation,  1G2. 

action  to  recover  rent  reserved,  162. 

proof  of  tenancy  under  lease  1G2. 
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ownership  of  leased  premises  presumed  to  continue, 
§162. 

what  necessary  to  sustain  action  for  uso  and  .occu- 
pation, 162. 

pleading  eviction  by  lessor,  162. 

when  eviction  no  defense  to  claim  for  rent,  162. 
Libel  and  slander,  complaint  in  action  for,  163. 

inducement  and  innuendoes  not  dispensed  with, 
163. 

when  extrinsic  facts  to  be  alleged,  163. 

when  extrinsic  averment  not  necessary,  163. 

office  of  innuendo,  163. 

publication  must  be  averred,  163. 

import  of  word  "  published,"  163. 

words  im{)lying  presence  of  hearers,  163. 

averment  importing  publication,  163. 

averments  relating  to  newspaper,  163. 

precise  words  published  to  De  set  forth,  163. 

words  published  in  foreign  language,  163. 

words  to  be  understood  by  those  who  hear  them, 
163. 

allegation  of  malicious  publication,  163. 

averment  of  provincial  meaning  of  words,  163. 

allegation  of  special  daniages,  163. 

defenses  in  actions  of,  164. 

denial  of  publication,  164. 

alleging  facts  excusing  publication,  164. 

Justification  to  be  specially  averred,  164. 

X:}leading  matters  in  mitigation,  164. 

vrhat  amounts  to  justification,  164. 

truth  in  justiiication  bars  action  for,  164. 

answer  must  set  out  facts  fully,  164. 

justification  must  be  as  broad  as  charge,  164. 

insufficient  answers  in  actions  for,  164. 

S leading  privilege  in  defense,  164. 
enial  of  slanderous  intent,  164. 
License,  must  be  specially  pleaded,  73. 
as  a  defense  in  action  of  trespass,  73. 
I)leading  justification  of  entry  upon  land  for  mining 

purposes,  73. 
may  be  joined  with  denial  of  title,  78. 
Limitations,  statute  of,  must  be  directly  pleaded,  69. 
ccinnot  be  shown  under  general  denial,  69. 
not  generally  available  on  demurrer,  G9. 
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particiiJar  statute  of,  how  pleaded,  J  69. 

of  other  State  or  oountr^  no  defense,  69. 

may  be  Joined  with  denial  in  answer,  78. 
Lou  of  forvice^  is  gist  of  action  for  sedaction,  197. 

sufficient  allegation  of,  197. 

slight  proof  of  service  required,  197,  n.  3. 
Loot  ploadinffs,  authority  to  file  others  instead  cf ,  257. 

place  of,  supplied  by  motion,  257. 

affidavits  or  certificates  as  to,  257. 

finding  of  original,  after  substitute  filed,  257. 
Xalioe,  allegation  of,  in  action  for  libel  or  slander,  163. 

as  ingredient  in  action  for  maliciouB  prosecution, 
167. 

facts  showing  absence  of,  aUe^tion  of,  168. 
Malidoni  profecntioiL,  what  complaint  in  action  for,  must 
aver,  167. 

averment  of  want  of  probable  cause,  167. 

averment  of  termination  of  suit,  107. 

when  suit  is  deemed  terminated,  167. 

wliat  constitutes  proof  of  prolmble  cause,  167. 

special  damages  to  be  specially  averred,  167. 

items  of  special  damage,  167. 

distingmsned  from  abuse  of  legal  process,  167. 

joinder  of,  with  cause  for  false  imprisonment,  37, 167. 

when  action  for,  will  not  liOj  167. 

what  defendant  may  allege  in  mitigation,  168. 

evidence  of  probable  cause  under  general  denial,  168, 

advice  of  counsel  as  defense  of  action  for,  168. 

what  essential  to  defense  to  action  for,  168. 
Malpractice.    See  Physician  and  Surgeon. 

alle^tions  in  complaint  incase  of,  182. 

liability  in  case  of,  on  what  founded,  182. 

remedy  for  uncertainty  in  allegations  in  case  of,  182. 

damages  in  action  for,  by  husband,  182,  n.  11. 
Maadamiu,  nature  of  remedy,  168  a. 

is  applied  for  protection  of  civil  rights,  168  a. 

what  interest  relator  must  show  in  order  to  main- 
tain, 168  a. 

performance  of  condition  precedent  to  be  sho^vn, 
168  a. 

what  constitute  the  pleadings  in,  168  a. 

what  facts  relator  should  set  forth,  168  a. 

alternative  writ  of,  constitutes  complaint,  108  a. 

motion  to  quash,  equivalent  to  demurrer,  168  a. 
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pleadings  in,  how  constmed,  1 168  a,  ♦ 

sufficiency  of  plea  in  proceeding  by,  1G8  a. 

amendment  of  pleadings  in,  168  a. 
ICaitor  and  servant,  now  the  relation  is  alleged,  169. 

allegation  of  notice  in  action  by  servant,  169. 

pleading  master's  knowledge  of  defects,  160. 

master  not  liable  for  negligence  of  fellownservant, 
169. 

sufficiency  of  complaint  for  master's  negligence,  169. 

proof  of  negligence  of  master,  169. 

action  for  breach  of  contract  of  hiring,  169. 

averment  of  relation  of,  in  action  for  seduction,  197. 
Heohanio's  lion,  suit  to  enforce,  is  one  in  equity,  165. 

what  complaint  or  petition  must  set  forth,  144, 165. 

compliance  with  statute  must  be  shown,  165. 

no  suit  lies  until  debt  is  payable,  165. 

complaint  must  state  something  due,  165. 

complaint  must  aver  a  contract,  165. 

correction  of  errors  in  complaint,  165. 

averment  of  filing  of  lien,  165. 

description  of  property  in  complaint,  165. 

averment  as  to  furnisning  materials,  165. 

defects  in  comp)laint  cured  bv  verdict,  165. 

example  of  variance  not  fatal,  165. 

defense  of  liens  prior  to  plaintiti"'s,  166. 

counter-claim  in  defense  of  action  to  enforce,  166. 

denial  of  demand  and  refusal  to  pay,  1G6. 
JClsnomGr,  pleaded  in  abatement  at  common  law,  255. 

waived  by  plea  to  merits,  255. 

how  alleged  in  pleading,  255. 

generally  corrected  by  amendment  under  Codes,  255. 

waiver  of,  by  appearance  and  filing  answer,  255. 

of  corporation  m  pleading,  255. 

in  objecting  to,  defendant  must  disclose  true  name, 
255. 

will  not  be  regarded  on  appeal,  255,  n.  5. 

must  be  pleaded  to  avail  in  defense,  67. 
Mistake,  in  date,  when  not  material,  170. 

how  alleged  in  pleading,  170. 

insufficient  averment  of,  170. 

as  ground  for  reformation  of  instrument,  170, 193. 

proof  of,  must  be  clear,  170. 

cannot  bo  proved  under  averment  of  fraud,  170. 

burden  of  proof  in  case  of,  170. 
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Xiqoindfir,  oi  causes  of  action  as  ground  of  demurrer,  J  52. 

union  oi  what  causes  of  action  amount  to,  37. 

design  of  demurrer  on  ground  of,  52. 

wlien  complaint  not  demurrable  on  ground  of,  52. 

what  demurrer  should  specify  in  case  of,  52. 

test  by  which  determined,  52. 

of  parties,  what  is  meant  by,  50. 

of  parties,  when  assailable  oy  demurrer,  50. 

of  ]Darties  defendant,  remedy,  50. 
Kitigation,  evidence  in,  under  general  denial,  76. 

when  matter  in,  must  be  set  up  in  answer,  76, 164. 

matter  of,  in  action  for  breach  of  promise,  130. 
Money  had  and  received,  etc.,  when  action  for,  may  be 
maintained,  171. 

law  raises  promise  on  part  of  receiver  to  pay,  171. 

form  of  complaint  in  action  for,  171. 

sufficiency  of  allegation  in  complaint  for,  171. 

complaint  may  set  forth  special  circumstances,  171. 

allegation  of  request  or  demand,  171. 

example  of  insufficient  allegation  in  complaint,  171. 

by  accent  or  attorney,  cause  of  action  for,  171. 

ail  equitable  defenses  available  to  action  for,  171. 

Y/hat  essential  to  sustain  the  action,  171. 

no  recovery  when  voluntarily  paid  for  another,  17J. 

sufficient  allegation  of  compulsory  payment,  171. 

recovery  on  ground  of  failure  of  consideration,  171, 

recovery  of  monev  lost  at  play,  171. 

answer  In  action  for  money  loaned,  171. 

what  proof  does  not  sustain  complaint  for,  171. 

action  for,  lies  against  town,  172. 
Mortgage.    See  Fobeclosube,  Redemption. 
Motion,  is  an  application  for  an  order,  244. 

remedy  by,  for  defects  in  pleading,  243,  244. 

to  make  pleading  more  definite  and  certain,  241, 
246,  269,  284. 

to  strike  out  irrelevant,  redundant,  or  scandalous 
matter,  244,  249,  250,  284. 

what  indefiniteness  in  pleading  relieved  on,  244. 

must  point  out  defect  with  certainty,  245,  246. 

instances  of,  sustained  for  uncertainty,  247. 

at  what  time,  made  for  indefiniteness,  248. 

surplusage  may  be  stricken  out  on,  249. 

to  strike  out  irrelevant  matter,  when  made,  240, 

correction  of  multifariousness  by,  251. 

remedy  by,  for  inconsistency,  251,  269, 
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as  a  remedy  for  sham  pleading,  ^  252. 

to  strike  out  frivolous  pleading,  253,  254. 

to  strike  pleading  from  liles,  256. 

to  strike  out  pleading  for  want  of  subscription  or 

verification,  261. 
to  strike  out  complaint  for  misjoinder  of  actions,  265. 
to  compel  plaintiff  to  elect  between  causes  of  action, 

265. 
to  compel  causes  of  action  to  be  separately  stated, 

266. 
objection  to  duplicity  in  pleading  reached  by,  284. 
Mnnicipid  corporation^  how  described  in  pleading,  81, 172. 
incorporation  of  city  judicially  noticed,  172. 
when  corporate  eharacter  must   be  pleaded   and 

proved,  172. 
sufficiency  of  complaint  against,  172. 
complaint  against  village  for  defective  sidewalk,  172. 
sufficient  designation  of  plaintiff  as,  172. 
power  of,  over  streets  need  not  be  alleged,  172. 
averment  of  notice  of  defect  in  street,  172. 
averments  in  complaint  against  county,  172, 174. 
allegation  of  raising  grade  by  city,  172. 
pleading  substance  of  ordinance  of,  172. 
instances  of  sufficient  averments,  172. 
liability  of,  for  torts,  172, 174. 
ground  of  liability  to  be  set  out  in  pleading,  172. 
complaint  against,  for  trespass,  172. 
action  for  money  had  and  received  lies  against,  172. 
complaint  against,  for  money  paid,  laia  out,  and 

expended,  172. 
complaint  against,  on  contract  for  building  bridge, 

172. 
defenses  to  actions  against,  173. 
answer  of,  no  claim  properly  presented,  173. 
answer  by  officers  of,  173. 

l^lea  of  non  eat  factum  to  action  on  contract  by,  173. 
vcritication  of  plea  by  officers  of,  173. 
actions  against,  for  negligence,  174. 
Name,  of  action  not  material  under  Codes,  8. 

of  court  and  county  to  be  specified  in  complaint,  7, 8. 
of  county  omitted  from  complaint,  remedy,  8. 
of  parties  must  be  inserted  in  complaint,  9. 
if  set  out  in  caption  need  not  be  repeated  in  body  of 

complaint,  9. 
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b^r  which  defendant  may  be  sued,  H  9,  255. 

middle,  not  recognized  in  law,  9,  255. 

word  "junior  "  no  part  of,  9,  255. 

words  of  description  added  to,  9. 

of  State,  how  set  out  in  pleading,  9. 

of  city  in  foreign  state  not  judicially  noticed,  12. 
Negatiye  pregnant,  meaning  of  term  in  pleading,  61. 
Kegligenoe,  now  averred  in  complaint  in  action  for,  174. 

sufficient  to  state  facts  showing,  174. 

remedy  for  defective  averment  of,  174. 

averment  of,  in  action  ajgainst  coiporation,  174. 

malice  in  actions  for,  not  to  be  averred,  174. 

contributory,  need  not  be  n^patived  in  complaint, 
174. 

rules  in  di£ferent  States  as  to  averment  of  contrib- 
utory, 174. 

averment  of,  in  complaint  against  attorney,  174. 

averment  of,  in  complaint  against  county,  174. 

action  for,  against  town  in  New  York,  174.  , 

actions  for,  against  municipal  corporations,  174. 

causing  death,  action  for,  174. 

allegations  of  damages  in  actions  for,  174. 

consisting  in  omission  of  dutv,  174. 

contributory,  may  be  provea  under  general  denial, 
74, 175. 

what  is  contributory,  in  legal  sense,  175. 

not  element  in  action  for  nuisance,  176. 

contributory,  rule  as  to  pleading  in  defense,  74. 

contributory,  proof  as  to,  74. 
Hew  matter,  what  is,  66. 

instances  of  defenses  consisting  of,  66,  67. 

must  be  distinctly  set  up  in  answer,  59,  66. 

evidence  of,  not  admissible  unless  pleaded,  63. 

occurring  after  suit  brought  may  l^  set  up,  63, 
Hotice,  general  rule  of  pleading  as  to  averment  of  ,'23. 

when  gist  of  action  must  be  specially  averred,  23. 

pleading  facts  excusing,  23. 

evidence  of  facts  excusing,  23, 123. 

of  dishonor  of  note,  allegation  of,  123. 

of  existence  of  nuisance,  allegation  of,  176. 
Kuisance,  when  individual  mfly  sue  for  relief  against, 
176. 

what  complaint  in  action  for,  must  state,  176. 

must  be  particularly  described  in  oompltdnt,  176* 
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suflacient  to  specify  main  fact,  ?  176. 

averment  of  notice  or  knowledge  of,  176, 

request  to  abate  not  necessary,  176. 

negligence  not  element  of  action  for,  176. 

complaint  should  not  anticipate  defenses.  176. 

what  may  be  set  up  in  defense  of  action  for,  176, 

allegation  of  special  damage,  176. 

what  recoverable  under  general  allegation  of  dam- 
age, 176. 

license  to  be  pleaded  in  defense,  176. 

action  for   damages   and  for  abatement  may  be 
united,  176. 
Officers,  how  designated  in  pleading,  177. 

action  against  trustees  of  school  district,  177. 

action  against  city  officials,  177. 

complaint  agaiiist  commissioners,  177. 

action  against,  to  recover  money  illegally  exacted, 
177. 

action  against,  for  trespass  through  deputy,  177. 

action  upon  bond  given  by  deputy,  177. 

liabilitjr  of  sureties  on  bond  ofdeputv,  177. 

complaint  against  town  treasurer  ana  sureties,  177. 

filing  claims  for  allowance  before  county  board,  177. 

complaint  against,  for  misconduct,  177. 

matter  charged,  justified  as  act  of,  177. 
Ordinance,  not  judicially  noticed,  29. 

how  set  forth  in  pleading,  29, 172, 

city  court  may  judicially  notice,  29. 

not  judicially  noticed  by  courts  generally,  181. 

complaint  in  action  for  violation  of,  181. 

exhibit  or  copy  of,  in  pleading,  181. 
Partnership,  existence  of,  to  be  alleged  in  complaint,  82. 
179w 

complaint  in  action  upon  notes  payable  to,  179. 

fact  of,  and  not  firm  nameis  material,  179. 

averment  of  assi^meht  of  firm  projjerty,  179. 

complaint  in  action  by  partner  against  copartner, 
179. 

complaint  upon  ^signed  account  of,  179. 

complaint  in  action  for  dissolution  of,  179. 

action  by  surviving  partner,  179. 

liability  of  surviving  partner  to  action,  179. 

when  averment  of  demand  not  necessary,  179. 

complaint  against  partner  for  accounting,  179. 
Books  Plsad.~48. 


506  INDEX. 

> 

Partnwfhip — OorUiniLed, 

when  complaint  for  accounting  not  demarrable, 
gl79. 

how  allegation  of,  put  in  issue,  180. 

when  answer  does  not  put  in  issue,  180. 

answers  to  actions  on  notes  of,  180. 

answer  by  one  partner,  180. 

answer  that  defendant  was  limited  partner,  180. 

illegality  in  use  of  firm  name  as  a  defense,  180. 

irrelevant  allegations  in  answer,  180. 
Partitioxi,  what  complaint  in,  must  set  forth,  178. 

interests  of  all  persons  in  premises  to  be  stated,  178. 

averment  of  unknown  owners,  178. 

allegation  of,  no  other  parties  in  interest,  178. 

description  of  property  in  complaint,  178. 

asking  for  account  of  rents,  178. 

when  complaint  demurrable  for  want  of  parties,  178. 

title  of  plaintiff  may  be  controverted  by  answer,  178. 

controverting  title  of  other  defendant,  178. 

when  answer  in,  is  a  nullity,  178. 

want  of  allegation  of  possession  objected  to  by  de- 
murrer or  answer,  178. 

same  parties  not  joint  owners,  etc.,  how  objected  to, 
178. 

what  is  not  ground  of  demurrer,  176. 

statute  of  limitations  in  defense,  178. 

estoppel  inpfiis  as  a  defense,  178. 

plea  by  guardian  in  suit  against  infants, 

of  personal  property,  jurisdiction  in  equity,  178. 

of  lands  claimed  under  Mexican  grant,  178. 
Partial  defenses,  must  be  pleaded  as  such,  77. 

rule  as  to,  under  New  York  Code,  77. 

matter  in  mitigation  regarded  as,  77. 
Payment,  must  be  specially  pleaded  in  defense,  67. 

when  provable  under  general  denial,  67, 196. 

may  be  joined  with  usury  and  extension  of  time  as 
defenses,  78. 
Penalties,  complaint  in  action  for,  181. 

facts  constituting  oflense  to  be  specially  pleaded,  181. 

allegations  as  to  time,  place,  or  circumstance  not 
dispensed  with,  181. 

complaint  must  state  case  within  statute,  181. 

statute  to  be  referred  to  in  pleading,  181. 

for  violation  of  excise  law,  action  for,  181. 

for  violation  of  municipal  ordinance,  37, 181. 
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several,  may  be  recovered  in  one  suit,  §  181. 

joinder  of  actions  for  recovery  of,  37, 181. 

when  averments  of  complaint  taken  as  true,  181. 

when    non-payment  of,  n^d  not  be  averred   in 
pleading,  191. 
Performance,  of  condition,  how  averred,  22. 

tender  of,  when  conditions  mutual,  22. 

plea  of,  in  answer  to  complaint  on  bond,  128. 

averment  of,  in  action  for  worli  and  labor,  195. 

of  covenants,  allegation  of,  in  answer,  196. 

of  duties  enjoined  by  statute,  averment  of,  205. 

when  evidence  of  waiver  of,  not  admissible,  222. 
PhyBician  and  Burgeon,  action  against,  for  malpractice, 
182. 

averment  of  employment  of,  182. 

extent  of  implied  liability  of,  182. 

allegation  of  contract  by,  to  perfect  a  cure,  182. 

allegation  of  want  of  ordinary  care  and  skill,  182. 

liabilitjr  for  malpractice,  on  what  based,  182. 

complaint  need  not  state  who  employed  defendant 
in  action  for  malpractice,  182. 
Plaoe,  of  trial  must  be  clearly  stated  in  complaint,  8. 

of  /trial  stated  determines  where  to  make  motion,  8, 
n.  4. 
Pleading,  definition  and  object  of,  2,  214. 

parts  of,  at  common  law,  3. 

order  of,  at  common  law,  3. 

declaration  included  in,  3. 

facts  only  to  be  stated  in,  3. 

was  formerly  conducted  orally,  8. 

in  equity,  features  of,  4. 

nature  of  demurrer,  3,  4. 

facts  only  to  be  stated,  3,  4.  5. 

certainty  and  accuracy  required  in,  3,  4,  5. 

under  Codes,  features  of,  6, 10. 

object  of,  is  to  form  an  issue,  2,  5. 

under  ('odes,  parts  of,  6. 

counts  in,  unknown  under  Code  system  of,  16. 

instrument  for  i)ayment  of  money,  28, 

facts  by  way  of  inducement,  28. 

exhibit  forms  no  part  of,  27. 

verification  of,  34. 

formal  parts  of,  35,  59. 

joinder  of  causes  of  action  in,  37. 
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supplemental,  nature  of,  }  40. 

demurrer  U,  under  Codes,  4L 

causes  of  action  improperly  united  in,  52. 

demurrer  to,  complaint,  41-o7. 

on  part  of  defendant  is  demurrer  or  answer,  58. 

nature  of  answer  as,  58. 

requisites  of  answer  in,  59. 

denials  in,  3(M>5. 

new  matter  in  defense,  66,  i 

must  proceed  on  one  definite  theory,  214-272.  i 

allegations  and  proof  must  correspond  in,  214. 

nature  of  variance  in,  214. 

departure  in,  105. 

system   of,  in   England,   changed   by  statute,  5, 
n.  11. 

amendments  of,  225-242. 

remedies  for  formal  defects  in,  24^257. 

waiver  of  objections  to,  258-271. 

construction  of,  272-279. 

in  federal  courts,  2Sl-2&i.  t 

Pladge,  complaint  in  action  for  conversion  of,  1S2. 

when  demand  for,  should  be  averred,  182. 

averment  of  tender  of  amount  due  on,  182. 

averments  in  action  to  redeem,  182. 

when  statute  of  limitations  begins  to  run  against 
pledgor,  182. 

delay  to  claim  redemption  of,  effect,  182. 
PositiveneM,  relative   to  statement  of  facts   required, 
16. 

when  rule  as  to,  not  violated,  15. 
FosflesBion  of  land«    See  Ejectment,  Trespass. 
Prayer,  for  relief  or  judgment  in  complaint,  33 

different  kinds  of  relief  embracea  in,  33. 

may  be  for  alternative  relief  in  some  cases,  33. 

when  answer  concluding  with,  not  a  counter-claim, 
84. 

answer  contains  only,  when  affirmative  relief  is 
sought,  59. 
Prteumptioxi,  of  law  not  to  be  stated  in  pleading,  11. 

that  judgment  rendered  remains  in  force,  11. 

of  continuance  of  ownership  once  shown,  25. 

that  note  made  by  corporation  was  for  a  purpose 
within  its  corporate  power,  128. 

in  favor  of  a  pleading,  273. 
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Pnblioation,  averment  of,  in  action  for  libel  or  slander, 
§  163. 

what  amounts  to  sufflcient  averment  of,  163. 

of  slanderous  words  in  foreign  language,  163. 

denial  of,  in  action  for  libel  or  slander,  164. 
Puis  darrien  continuance,  ofilce  of  plea  of,  at  common  law, 
53. 

supplemental  answer  takes  place  of,  under  Codes, 
53. 

wherein  sup])lemental  answer  differs  from,  53. 

motion  to  strike  plea  of,  from  files,  53. 
Qui  tarn  aotion,  union  of  causes  for,  in  same  complaint, 

37, 181. 
Quieting  titlo^  nature  of  remedy  authorized  by  the  Codes, 
186. 

who  may  bring  the  action,  186. 

action  under  California  Code,  186. 

who  may  maintain  the  action  in  New  York,  186. 

nature  of  adverse  claim,  186. 

when  plaintiff  is  entitled  to  remedy,  186. 

if  remedy  at  law.  action  will  not  lie,  186. 

what  complaint  in  action  must  allege,  186. 

when  complaint  is  insuf&cient,  186. 

complaint  to  quiet  title  and  set  aside  deed,  186. 

plaintiff  cannot  at  option  split  suit  into  many,  186. 

cross-complaint  in  action  for,  186. 

complaint  or  bill  under  Illinois  pi'actice,  186. 

issue  formed  by  denial  of  plaintiff's  possession,  187. 

plaintiff's  possession  admitted  if  not  denied,  187. 

when  defendant's  answer  is  a  nullity,  187. 

answer  setting  up  specific  title,  I87. 

paramount  right  in  third  person,  187. 

pleading  statute  of  limitations  in  defense,  187. 
Quo  warranto,  nature  of  remedy  under  Code  system, 
188. 

remedy  by  action  substituted  for,  188. 

action  of,  determines  title  to  office,  188. 

when  the  action  lies,  188. 

what  complaint  should  allege,  188. 
Bailroads,  liability  of  company  for  killing  stock,  189. 

allegation  as  to  fencing  track,  189. 

what  proof  sustains  allegation  that  road  was  un- 
fenced,  189. 

complaint  against,  for  killing  stock,  189. 

complaint  against,  for  trespass,  207. 
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Beoeiyer,  pleading  appointment  of,  §  190. 

cannot  sue  or  be  sued  without  leave  of  court,  190. 

in  wtiose  name  to  sue,  190. 

averment  of  leave  to  bring  action  by  or  against,  190. 

denial  of  appointment  or  qualification  in  answer, 
190. 
Becogniiaace,  in  whose  name  action  is  brought  on,  191. 

what  complaint  on,  should  contain,  191. 

what  complaint  on,  need  not  set  out,  191. 

insufficiency  of  complaint  in  action  on,  191. 
Bedemptioxi,  of   mortgaged  premises,  what  complaint 
must  show,  192. 

parties  to  suit  for,  192. 

averment  of  readiness  to  pa;^  what  is  due,  192. 

demand  of  accounting  in  suit  for,  192. 

when  complaint  states  good  cause  of  action,  192. 

of  pledge,  averment  of  tender,  183. 
EedaxLaancy,  meaning  of  term,  250. 

in  pleadins,  remedy  for,  250. 
Beferee,  takes  the  place  of  the  court,  238. 

power  of,  to  allow  amendments,  238. 

restrictions  on  power  of,  as  to  amendments,  238. 

power  of,  as  to  amendments  limited  in  California, 
238. 

discretion  of,  as  to  amendment  of  pleadings,  239. 
Beformation,  of  instrument,  grounds  for,  193. 

in  cases  of  mistake,  193. 

in  cases  of  fraud,  193. 

for  mistake  and  fraud,  193. 

complaint  must  clearly  point  out  mistake,  193,  213. 

mutuality  of  mistake  to  be  shown,  193. 

sufficiency  of  complaint  in  action  for,  193. 

relief  on  ground  of  fraud,  193. 

proof  of  mistake  will  not  support  complaint  for 
fraud,  193. 

for  mistake  in  description  in  conveyance,  193. 

of  contract  and  recovery  on,  in  same  action,  193. 

of  pleading,  when  action  not  maintainable  for,  193. 
Bemoval  of  catuie,  from  State  to  federal  court,  282. 

pleadings  after,  281,  282. 
Eeplevin.    See  Claim  and  Delivkry.  ^ 

Beply,  nature  of  the  pleading,  103. 

not  permitted  under  a  few  of  the  Codes,  103. 

when  necessary  or  allowable  generally,  103. 

when  not  required,  103, 106,  108. 
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effect  of  failure  to  put  in,  §  103. 

form  of,  103. 

to  new  matter  generally,  103. 

to  new  matter  constituting  counter-claim,  104. 

must  be  distinct  and  specific,  104. 

must  not  set  out  new  cause  of  action,  104. 

faulty  complaint  not  cured  by,  104. 

when  bad  or  insufficient,  104,  105. 

when  faulty  because  of  departure,  105. 

to  statute  of  limitations,  106. 

to  answer  of  discharge  in  bankruptcy,  106. 

to  counter-charges  of  adultery,  106. 

when  directed  by  order  of  court,  106. 

when  want  of,  is  deemed  waived,  107. 

proceeding  when  none  required,  108. 

grounds  of  demurrer  to,  109. 

may  be  stricken  out  for  departure,  109. 

demurrer  to,  reaches  cross-petition,  112. 

if  bad,  is  good  enough  to  insufficient  answer,  112. 
Besoiflsion,  of  contract,  if  claimed,  must  appear  by  com- 
plaint, 194. 

averment  of  restoration  of,  or  offer  to  restore  con- 
sideration, 194,  210. 

when  allegation  of  tender  back  of  consideration  not 
necessary,  194. 

of  contract  made  with  lunatic,  averments,  194. 

of  contract  for  sale  of  goods,  averments,  194. 

of  contract  to  sell  land,  averments,  194. 

of  contract  on  ground  of  fraud,  194,  210. 
Scienter,  when  necessary  to  be  alleged  and  proved,  24. 

when,  need  not  be  alleged,  24. 

how  alleg^ed,  24. 
Seal,  conclusive  evidence  of  consideration  at  common 
law,  128. 

action  upon  instrument  under,  no  consideration 
need  be  alleged,  19. 

rebuttal  of  presumption  of  consideration  arising 
from,  128. 

action  on  instrument  under,  plea  of  non  est  /actum, 
213. 
Seduotioii,  gist  of  action  for,  at  common  law,  197. 

averment  of  loss  of  service,  197. 

averment  of  relation  of  master  and  servant,  197. 

averment  of  fact  of,  197. 
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damages  and  averment  of.  }  197. 

of  wife,  action  by  husband,  197. 

action  for,  by  unmarried  female,  197. 

complaint  in  action  for,  by  unmarried  female,  197. 

damages  recoverable  by  unmarried  female,  197. 

when  complaint  for,  bad  on  demurrer,  197. 

when  action  for,  barred  by  statute  of  limitations^ 

197. 
evidence  in  action  for,  197,  notes  8,  8. 
Benrioef,  complaint  in  action  to  recover  for,  195. 
count  upon  implied  assumpsit,  195. 
when  special  agreement  should  be  set  out,  195. 
averment  of  performance  of  conditions  precedent, 

195. 
amendment  of  complaint  in  action  for,  195. 
rendition  of,  under  void  contract,  recovery  for,  195. 
insufficiency  of  pleadings  in  actions  for,  195. 
complaint  in  form  upon  qucmtum  me7*uity  195, 196. 
what  defendant  may  show  under  general  denial, 

196. 
defenses  to  actions  for  value  of,  196. 
want  of  skill  as  a  defense,  196. 
affirmative  defense  must  be  pleaded,  196. 
what  cannot  be  shown  under  general  denial,  196. 
of  broker,  defense  to  action  for,  196. 
illegal,  no  recovery  for,  196. 
when  answer  in  action  for,  not  frivolous,  196. 
rendered  by  minor,  recovery  for,  196. 
complaint  on  special  contract  for,  196. 
attorney's  action  for,  general  denial,  196,  n.  3. 
loss  of,  is  gist  of  action  for  seduction  at  common 

law,  197. 
sufficient  allegation  of  loss  of,  197. 
damages  for  prospective  loss  of,  197. 
allegation  of   employment  by  county  to  render, 

122. 
counter-claim  in  action  for,  90. 
Bet-off.    See  Counter-Claim. 

comprehended  in  counter-claim  under  some  Codes, 

85,88. 
provided  for,  in  addition  to  counter-claim  in  some 

States,  a5,  88. 
what  demands  may  be  subject  of,  85. 
claim  barred  by  limitation  not  available  as,  88. 
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Bhiuitt,  how  official  character  shown  in  complaint,  §  198. 

action  against,  on  personal  liability,  198. 

complaint  in  action  against,  for  escape,  198. 

complaint  for  not  executing  process,  198. 

complaint  for  failure  to  return  execution,  198. 

complaint  in  action  on  bond  of,  198. 

complaint  in  action  for  trespass  by,  198. 

defenses  to  actions  against,  199. 

plea  of  waiver  to  action  against,  199. 

justification  must  be  specially  pleaded,  199. 

defense  to  action  against,  for  false  return,  199. 
Slander  of  title.    See  Libel  and  SiiANDEB. 

nature  of  action  for,  200. 

plaintifif  must  show  title  or  interest,  200. 

special  damages  must  be  alleged,  200. 

averment  of  malice  and  want  of  probable  cause,  200. 

allegations  as  to  loss  of  purchaser,  200. 

pleading  defense  of  title  in  defendant,  200. 

what  will  not  sustain  action  for,  200. 
Speoifio  performaiLoe,  action  for,  what  complaint  must 
allege,  201. 

contract  must  be  fully  set  out,  201. 

allegation  of  contract  made  hy  agent,  201. 

oflfer  of,  performance  by  plaintifit',  201. 

allegation  of  repudiation  of  contract  by  defendant, 
201. 

of  oral  agreement,  complaint  to  enforce,  201. 

part  penormance,  delivery  of  possession,  etc.,  201, 

of  covenant  of,  renewal,  201. 

award  of  damages  in  lieu  of,  201« 

complaint  against  heirs  of  deceased  vendor  for,  201. 

rescission  of  contract  in  suit  for,  201,  n.  15. 

answer  to  action  for  setting  up  different  contract,  202. 

defense  that  subject  of  contract  was  homestead,  202. 

when  answer  raises  sufficient  issue,  202. 

when  complaint  for,  will  be  dismissed,  202,  n.  5. 
State,  what  comprehended  in  the  word,  9. 

how  designated  in  complaint  in  action  by,  9. 

judicial  notice  of  public  laws  of,  12. 

geographical  features  of,  judicially  noticed,  12, 
Statute,  public,  judicially  noticed,  29. 

public,  need  not  be  pleaded,  29. 

private,  must  be  specially  pleaded,  29. 

private,  how  pleaded,  29. 

when  words  of,  followed  in  pleading,  29.  * 
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foreign,  to  be  pleaded  as  other  fact,  J  29. 

of  frauds  as  a  defense,  68. 

of  limitations,  how  pleaded,  09. 

how  pleaded  in  defense,  generally,  70. 

allowing  counter-claims  is  liberally  construed,  87. 
Subteriptioiii,  assessments  on,  when  enforcible,  203. 

complaint  in  action  on  contract  of,  203. 

to  stock,  what  complaint  must  show  in  action  on,  203. 

action  on,  unconditional  promise  to  pay,  203. 

complaint  in  action  to  recover  part,  203. 

with  condition  attached,  action  on,  203. 

performance  of  condition,  averment  of  notice  of,  203. 

complaint  in  action  on  bonds  issued  to  pay,  203. 

to  railroad  stock,  complaint  in  action  on,  203. 

suit  on,  by  corporation,  203. 

complaint  in  action  on  unpaid  assessments,  203. 
Suit,  meaning  of  term,  1. 

includes  an  action,  1. 

in  equity,  &s  distin^ished  from  action  at  law,  4. 

pleadings  allowed  m,  under  Codes,  6. 

nature  of  pleadings  in,  under  Codes,  5. 

to  enforce  mechanic's  lien,  165. 

for  an  accounting,  121, 179. 

to  foreclose  mortgage,  144. 

to  redeem  from  a  mortgage,  192. 

for  reformation  of  instrument,  193. 

for  rescission  and  cancellation,  194* 

by  and  against  receiver,  190. 

for  partition  of  lands,  178. 

by  and  against  partners,  179, 180. 
Supplemental  pleadings,  complaint,  when  allowed,  40. 

complaint,  office  of,  40. 

allowed  in  discretion  of  court,  40,  83. 

what  rules  govern,  40. 

complaint,  instances  of,  allowed,  40. 

in  action  for  divorce,  40,  n.  17. 

answer,  what  may  be  set  up  by,  83. 

answer  not  a  waiver  of  defenses  previously  inter- 
posed, 83. 

scope  of,  in  general,  83. 

answer,  instances  of,  not  allowed,  83. 
Surety,  entitled  to  contribution  from  co-surety,  204. 

complaint  by,  in  suit  for  contribution,  204. 

what  complaint  for  contribution  should  show,  204^ 
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when  right  of  action  for  contribution  accrues,  §  204. 

allegation  of  payment  of  debt^  204. 

upon  official  bond,  action  against,  204. 

demand  to  fix  liability  of,  204,  n.  7. 

discharge  of,  by  extension  of  time.  205. 

extension  of  time  to  be  specially  pleaded,  205. 

sufficient  allegation  of  fact  of  extension  of  time,  205. 

delay  of  creditor  to  proceed  against  principal,  205. 

allegation  of  fact  of  notice  to  maker,  205. 

defense  to  action  on  undertaking  by,  205. 

may  plead  usury  as  defense  to  promissory  note, 
205. 

may  unite  defenses  of  usury,  extension  of  time,  and 
payment,  205. 

pleading  facts  rebutting  presumed  equity  to  con- 
tribute, 205. 

amendment  of  answer  by,  after  verdict,  205. 
Surplusage,  what  is  comprehended  in  term,  249. 

will  not  in  general  vitiate  a  pleading,  249. 

may  be  disregarded  or  stricken  out,  249. 

not  a  sub  ject  for  demurrer,  249. 

when  motion  to  strike  out  should  be  made,  ^9. 
Taxes,  what  complaint  to  enforce  collection  of,  must  al- 
lege, 206. 

suit  to  recover   back,  when  paid  under  protest, 
206. 

complaint  to  recover  back,  payment  under  void  as- 
sessment, 206. 

complaint  to  enjoin  collection  of,  206. 

improper  joinder  of  causes  of  action  in  complaint, 
206. 

delinquent,  complaint  in  action  to  recover,  206. 

complaint  to  enforce  ditch  assessment,  206. 

complaint  to  foreclose  tax  certificate,  206. 

complaint  in  action  by  tax  payers  to  prevent  waste, 
etc.,  under  New  York  statute,  206. 

complaint  to  remove  assessment  as  cloud  on  title, 
206. 

description  of  personalty  in  assessments,  206,  n.  7. 

averment  of  tax  ''  duly  levied,"  construction  of,  206, 
n.  15. 

complaint  against  city  to  recover  back,  206. 
.  pleading  remission  of,  by  board  of  supervisors,  206. 

lien  of,  as  encumbrance  on  land,  210. 
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Time,  if  material  should  bo  alleged,  J  13. 

when  deemed  material,  13. 

when  material,  shoald  be  alleged  with  precision,  13. 

allegations  of,  how  construed,  13,  279. 

presumed  to  refer  to  commencement  of  action,  279. 

of  commencing  suit  need  not  be  stated  in  com- 
plaint, 35. 

of  execution  of  note,  allegation  of,  123. 
Title  or  ownership,  how  alleged  in  pleading,  25. 

of  note  in  suit,  how  alleged,  25,  28. 

facts  pleaded  control  general  allegation  of,  25. 

once  shown  is  presumed  to  continue,  25. 

in  action  by  assignee,  allegation  of,  25. 

allegation  of,  in  action  to  set  aside  deed,  194. 

allegation  of,  in  action  for  trespass.  207,  208. 
Torts,  not  available  as  counter-claim  m  action  on  con- 
tract, 89. 

in  actions  for,  what  available  as  counter-claim,  89. 

joinder  of  causes  of  action  for,  37. 

waiver  of,  and  suit  on  contract,  39, 136. 

amendment  striking  out  waiver  of,  233. 
Trespass,  to  land,  what  complaint  for,  must  allege,  207. 

allegation  of  title  or  possession  in  plaintiif,  207. 

when  recovery  limited  to  injuries  to  land,  207. 

recovery  for  injuries  to  land  and  possession,  207. 

description  of  lands  entered  on,  207. 

allegation  that  injury  was  forcible  not  necessary,  207. 

complaint  for  cutting  and  carrying  away  plaintiff's 
trees.  207. 

by  railroad  company  in  laying  tracks  in  public 
street,  complaint  in,  207. 

sufficiency  of  complaint  as  to  allegation  of  owner- 
ship in  plaintiff,  207. 

allegation  as  to  treble  damages  in  action  for,  207. 

recovery  for  unlawful  carrymg  away,  207. 

de  boniSy  etc.,  and  qtuire  clausum,  etc.,  may  be 
joined,  207. 

Inconsistent  counts  in  complaint  for,  207. 

allegations  going  only  to  question  of  damages,  207. 

when  complaint  fails  to  state  cause  of  action,  207. 

who  cannot  maintain,  207,  n.  1. 

what  may  be  shown  under  general  denial  in  answer 
to  action  of,  208. 

what  may  not  be  shown  under  general  denial,  208. 

justification  of  entry  by  defendant,  206. 
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plaintiff  may  benefit  by  defendant's  admission  in 

answer,  g  208. 
insufiicient  travei'se  of  allegation  of  possession,  208. 
when  defendant  has  affirmative,  to  defeat  plaintifi'^s 

title,  208. 
riglit  of  way  in  defense  to  be  specially  pleaded,  208. 
license  must  be  specially  pleaded  in  answer,  208. 
averring  facts  constituting  license  sufficient,  208. 
justification  by  claim  of  easement,  208. 
justification  on  ground  of  official  duty,  208. 
matter  in  justification  must  be  specially  pleaded,  208. 
remedy  fordefect  of  parties  plaintiff  in  action  for,  51. 
Trusts,  complaints  in  cases  of,  209. 

complaint  must  charge  with  reasonable  certainty, 

209. 
complaint  in  action  to  have  trust  declared,  209. 
complaint  need  not  state   conclusion   from  facts 

alleged,  209. 
complaint  to  enforce  resulting  trust,  209. 
allegation  of  appointment  of  trustee,  209. 
joinder  of  counts  in  complaint  in  cases  of,  209. 
complaint  by  cestui  que  trust  to  establish  stale  trust, 

209,  n.  5. 
Undertaking.    See  Bonds. 
statutory,  action  on,  127. 
to  procure  release  of   property   held   by  sheriff, 

action  on,  127. 
on  appeal,  action  on,  127. 
action  on,  averment  of  delivery  of,  127. 
answers  in  actions  on,  128. 
tJnlawful  detftinor,  complaint  and  answer  in  action  for,  61. 
Use  and  oocnpation,  action  for,  founded  upon  contract,  162. 
lies   only  when  relation  of   landlord  and   tenant 

exists,  162. 
if  possession  is  adverse  action  for,  does  not  lie,  162. 
implied  contract  will  sustain,  162. 
complaint  in  action  for,  162. 
what  may  be  proved  under  complaint  for,  162; 
when  action  for,  cannot  be  maintained,  162. 
actual  continued  occupation  need  not  be  shown,  162. 
what  plaintiff  must  establish  in  action  for,  162. 
eviction  by  lessor,  how  pleaded,  162. 
finding  as  to  value  of,  as  measure  of  damages  in 

ejectment,  184. 
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JSnajt  must  be  Bi>eclally  pleaded  in  defense,  {  67. 

how  set  out  in  answer,  67. 

allegation  of,  under  laws  of  foreign  state,  67. 

facts  to  be  proved  substantially  as  alleged,  67. 

may  be  Joined  with  payment  and  extension  of  time 
as  defenses,  78. 
Value   or  qiiaiitit7>  extreme   exactness  not  generally 
required  in  alleging,  14. 

when  averment  oL  is  matter  of  form,  14. 

when  allegation  of,  material,  14,  76. 

when  strictness  in  alleging,  required,  14,  n.  2. 

failure  to  allege  cured  by  verdict,  130. 

of  property  as  measure  of  damages,  136. 

estoppel  to  prove  true  value,  14. 
Variance,  what  is  meant  by,  in  pleading,  214. 

effect  of,  214. 

when  to  be  deemed  material,  215, 217» 

questions  of,  how  determined,  215. 

if  material,  remedied  only  bv  amendment,  216. 

should  be  objected  to  on  trial,  215. 

when  not  deemed  material,  216. 

if  not  material  must  be  disregarded,  216, 224. 

party  objecting  to,  must  show  that  he  was  mfp^lcd, 

if  immaterial.  Judgment  not  reversed  on  ground  of, 

216. 
distinguisned  from  failure  of  proof,  217. 
instances  of,  not  material,  218. 
instances  of,  when  fatal,  210. 
in  matters  of  description,  220. 
in  respect  to  Joint  or  several  liability,  221. 
between  proof  and  bill  of  particulars,  223. 
between  summons  and  complaint,  224. 
between  description  of  note  and  copy  of,  123. 
between  proof  and  bill  of  particulars,  126. 
Vendor  and  purchaser.    See  Rescission. 

complaint  in  action  for  damages  for  fraud  in  ex<- 

change  of  lands^  210. 
complaint  to  rescind  contract  of  sale  for  fraud.  210. 
complaint  to  recover  back  purchase  money.  210« 
allegation  of  offer  to  repay  consideration,  210.  fi.  7. 
pleading  defenses  in  actions  for  rescission,  210. 
action  by  vendor  to  recover  purchase  money,  210, 
defense  by  purchaser  of  defect  of  title,  210. 
answer  that  land  is  encumbered  by  tax  lien^  210. 
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plea  of  failure  of  consideration,  §  210. 

suit  to  enforce  vendor's  lien,  waiver  of  defense  to, 

210. 
complaint  by  vendor,  sufficiency  of,  210. 
answer  by  puchaser,  insufficiency  of,  210. 
actions  relative  to  vendor's  lien,  210,  n.  17. 
Waiver,  of  objections  to  pleadings  generally,  158-272. 
of  formal  defects  by  pleading  to  merits,  258,  268, 

271. 
of  want  of  Jurisdiction  over  person  by  appearance, 

259. 
of  want  of  jurisdiction  over  subject  of  action,  259, 
of  objection  to  omission  to  file  complaint,  260. 
of  objection  to  want  of  subscription  or  verification, 

261,  270. 
of  irregularities  by  pleading  over  or  demurring,^ 

259,261,270,271. 
of  objection  to  want  of  capacity  to  sue,  262. 
of  objection  of  defect  of  parties,  263. 
of  objection  to  misjoinder  of  parties,  264. 
of  objection  to  complaint  for  misjoinder  of  actions, 

265. 
of  objection  that  causes  of  action  are  not  separately 

stated,  266. 
of  objection  that  another  action  i.i  pending,  267. 
of  objection  to  uncertainty  in  name  of  party,  268. 
of  objection  to  pleading  for  uncertainty,  269 
of  objections,  instances  of,  271. 
when  delay  construed  as  amounting  to,  261. 
of  demurrer  by  answering  over,  46,  270. 
of  reply,  107. 
of  compliance  with  statutory  provision  in  forcible 

entry  and  detainer,  146. 
as  a  defense  must  be  specially  pleaded,  222. 
of  error  in  refusing  particular  amendment  to  an- 
swer, 242. 
of  defects  unless  pleaded  in  abatement,  41, 
of  objections  by  failure  to  demur,  45. 
omission  to  demur  when  not,  45. 
Waste,  what  complaint  must  allege  in  action  for,  211. 
complaint  need  not  refer  to  statute  giving  treble 

damages^  211. 
complaint  m  action  for,  by  reversioner,  211. 
complaint  in  action  to  compel  accounting  for,  211. 
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injunction  in  action  for,  {  211. 

action  of,  at  common  law,  211,  n«  1. 

what  does  not  amount  to  defense  in  action  for,  211, 
n.  4. 

when  cutting  timber  is  not,  211,  ju  4. 
Wills,  jurisdiction  of  action  for  construction  of,  212, 

when  action  for  oonstruotion  of,  not  maintainable, 
212. 

complaint  in  action  to  construe,  212. 

of  personality,  action  to  construe,  212. 

demurrer  to  complaint  for  construction  of,  212. 

complaint  in  action  to  contest  validity  of,  212. 

copy  of  will  cannot  be  used  to  supply  missing  aver- 
ments, 212. 

what  allegation  of  unsoundness  of  mind  includes, 
212. 

what  included  in  allegation  of  ^^  unduly  executed.'^ 
212. 

what  petition  for  probate  of,  must  state,  222. 
Words,  how  construed  in  pleadings,  11, 1G3,  276, 277. 

of  dl0erent  meanings,  construction  of,  277« 

abbreviations  of,  how  construed,  278, 

of  contract  set  forth  in  pleading,  26, 135. 

construction  of  word  "  acceptance,"  277, 

construction  of  word  "  conversion,"  277..  . 

construction  of  word  "  taking,"  27?.  ^    * 

construction  of  word  "  indorsed,"  277. 

construction  of  word  "  signed,"  277.  '  .  • . 

construction  of  word  "  as,"  9, 277. 

construction  of  word  "  fulfilled,"  277. 

construction  of  word  "  obligation,"  277.  • 

"  the  State "  and  "  the  people  -of  the  State "  are 
equivalent  expressions,  9. 

"  action  "  and  "  suit,"  meaning  of,  1. 

"  counter-claim,"  how  construed,  84. 
Written  instrument,  filing  of,  with  pleading,  213. 

when  cross-petition  need  not  set  out,  213. 

denial  in  answer  that  true  copy  is  set  forth,  213. 

if  pleading  founded  on,  must  oe  filed  with  pleading, 

^18* 
reformation  of,  setting  forth,  213. 
complaint  in  action  to  reform,  213. 
when  it  need  not  be  made  an  exhibit,  213. 
policy  of  insurance,  complaint  on,  213. 
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averment  of  acceptance  or  delivery  of,  J  213, 
action  on,  allegation  of  consideratiou,  213. 

Slea  of  non  est  factum  in  action  on,  213. 
enial  of  genuineness  of,  when  set  up  in  answer, 
213,  n.  18. 
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